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Ans WILLIAM L. HUSE, JAMES L. HUSE, HORATIO G. LOOMIS, 
it AND LUTHER LOOMIS. APPELLANTS. 
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i SHAW. 


APPEAL FROM THE CIRCUUT COURT OF TILE UNITEW STATES FOR 
THE NORTITERN DISTRICT OF TLLINOIS 
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] Pleas in the cireuit eourt of the United States for the neorth- 

ern district of Illinois, held at the Lonited States court rooms 
in the city of Chicage, in) the district sforesaid, before the Llon. Jolin 
M. Harlan, one of the justices of the Supreme Court of the United 
States, and the lon. Thomas Drunmiiiond, pudwe of the United States 
circuit Court for the seventh eireuit, on Monday, the fifth dav of 
March, in the adjourned Mareh term of said court, inthe vear of our 
Lord one thousand eight hundred and eighty-three, and of our In- 
dependence the one hundred and seventh year. 


WM. HL. BRADLEY, Clerk 


Winniam LL. Tlese, James Lo Tese, Tonario G. | 
Loos. and Loeriaken Loos 


ix. ) i C‘hiaree r\ 
Joserm O. Grover, Bexnsawin Fo Straw. and Manr- 
TIN WKWINGMAN, } 


NORTHERN Disrriier or ILLINOIS. 8s: 


Be it remembered that on the twontyv-first dav of July, AL DOISSI, 
came the complainants, by their solicitors, and tiled in the office of 
the clerk of the cireuit court of the United States for the nmorthern 
district of Tlinois,at Clicawo, in satd distriet, there bond for costs ame 
bill of complaint in said entitled canse, which satd bond and bill 
are respectively in the words and figures following, to wit: 


- 


yA Pond herp (4) fs 
United States Cireuit Court, Northern District of Tlinois 
Winciam |. [lesge of a/ Josep O} Garoven. ef al 


Penter myself security for costs in this cause, and protiise to pay 
all costs which may acrue to the opposit party in this aetion or to 
anvoof the officers of this court, and on default of pavinent by the 
comp ithianits «of anh costs ordered or acu bers L te by pettel by them 
IT hereby aerPee tibial stipulate thet GXecution may isstle agaist ry 
property for any costs taxed against / 

July 11, ISSI. 

(oS bELDRTDk 


Endorsed: Filed July 21, 1SS1. Win. HL Bradley, elerk 
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Chicago, and a citizen of the State of Ilinois, and Luther Loomis, of 
Peru, poem and a citizen of the State of Ilinots, bring this their 


bill of complaint against Jeseph O. Glover, Martin Kingman, and 
Benjamin br. Shiw, citizens of the State of Hlinois, and who reside 
within the district aforesaid ; and thereupon your orators complain 
and say that they comprise the firm of Huse, Loomis & Co., and are 
and have been since the organization of said firm, in the vear A. D. 
IS64, largely engaged in cutting ice at Peru and at other points on 
the Iino river, and in tr: tusporting the same upon said river and 
thence by the Mississippi river and = navigable streams to St. 
Louis, Missouri; Memphis, Tennessee: Natchez, Mississippt ; Baton 

ftouge, Loutsiana; Plaquemine, Louisiana; New Orleans, 
I Louisiana; Shreveport, Louisiana: Nashville, Tennessee ; 

Evansville, Indiana; Paducah, Kentucky ; Columbus, Ken- 


tucky, anid other southern tuarkets bevond the limits of the State of 


Hlinois, and in connection therewith have pursued a general trans- 
portation business, and in the conduct of their business have during 
suid time had in constant use from three to six steamboats and from 
50 to 60 barges, varving somewhat cach vear, the tonnage or cus- 
tom house measure of suid boats and barges ranging from 125 tons 


to 1000 tons each. all duly revistered ane licensed in accordance’ 


with the aet of Congress in such cases made and provided: that 
prior to the Cobstruction of the lock and cdatn 2a POSS the [liners 
river at Henry, heretnatter mentioned, Vour Oritors were enabled to 
navigate the [lines river without Interruption, exeept such as were 
Incident to the ordinary use of said river asa public highway in its 
natural state: that the construction of said lock and dam at Henry 
and the construction of another lock and dam across satd river at 
Copperas Creek, us heretnatter set forth, have hot been promo. 
tive of the Interests of vour orators in their said business, 


but, on the contrary, have been practical Impediments to the 
free navigation of the [linots river by vour orators: that while 

itis true that an additional depth of water was created 
5 by the construction of said locks and dams above the same, 

vel that fret was of neo practical udvantage tw your orators 
In the navigation of said river by thets sald steamboats and barges, 
for thre redsotl thasat wl) I sited =teuil theoats anid barees puss tha locks 
on their way from Peru to St. Louis and other southern points they 
eneounter below locks the same st Lire of water which tev would 
have enceounterce he locks and dams had not been constructed : 
that a Very pers prrarps thon of the shipments Pik: ule by Vour orators 

1 ? 


. ] . '* ‘ , ? *' 04 , e , - . : 
eachi Vear sitice the construction of =rutdl LORS sonid dims. iis here, 
‘ . ’ ’ +} ' ’ Pre | ; yo» rt +4 ; ; , 
after set forth. were made during the early portion of the season of 


noaviration, With the Water in sald river at a high sTisere, and When 


. , ‘ ) 
thev could as readily puss over satd dams withou passing through 
‘ ’ j ’ . ? . : bie : . ’ 7 ° *% ve 
Saaled PoCKS Abad Whe ih manv Mstances if would Tee Hi prOssi bie te 
re sad ar 
piss through the locks, for the reason that the stage of Water ren- 
dered I ! | ‘ ‘a7 ' > cao) SQ) 
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Your orators further show unto vour honers that the General As- 
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sembly of the State of [}imeots, bv an aet ppv ao bru: ry 7 Es. 
7. : 
ntithed “An act toamend aa act for canaland ri . 
Cpicitat stad i i ‘ 2 : Sa ili aliiti ri OF hhapePowe rin hi . 


WILLIAM L. HUSE ET AL. VS. JOSEPH O. GLOVER ET AL ” 


provided for the appointment of three commissioners, known as canal 

commissioners, and fixed their term of service, and for the appre- 
priation of the sum of S1OQ.000 to be OXpH tide bry sid Cot 

ty Mnissloners in) the construction of a lock subeed cdautn cueross the 
[inois river at Tlenry. (See laws of TIL, DS6o) po 60) 

Your orators further ~how litite your brothas threat the Creneral As- 
sembly of the State of [Hlineis, by an act approved Marvel 7, IST2, de- 
fined the powers and duties of the said canal commissioners relative 
lw the Pllineis anid Michigan canal ania the lene k tie eheatn ul ae nry 
and the improvement of the Little Wabash river. Dy section two 
of said act last mentioned it-was provided “that the beard of com, 
ILISS]ODN I's shill have the credit ral contre cutied bristbiicre die tit of thee 
[i hinets anid Michigan canal, lock canned cheuten dpe hae Pitts river at 
Henry, ane of the Little Wiarbash rive ! iThiperave rrrechil, sitaed shill have 
power tw Miike all Necessary cobtracts atid cApoprcrnnal canned ennpelany all 
Necessary officers, adeelits, canned cliplovees therefor whitch rity bn 
Hecessary tw enitble the sd cotmtmitsstoners other bith ten «his hire 
the duties devolving upon them * 7% sted te fix the rate of 
tolls TEP the Pliner sini Michigan crsudical carved thie rode of colleoet 
hiss the “illite ag ly Section ot ied det it Was preowned 7 ttacat thee 
board of canal COMEDISSLone I> shill alse ink perwWeoer Ter ¢ <tittelists ane 
correct reasonable rates of tolls ent tlie prstsscbire ate times cot Tees std 
lock at Tlenry and the lock on the Littl: Wabash river. and te 


‘ prescribe and enforce reasonable rules cmd reculations tor the 

| passage and use of said locks by boats, provided that the use 
of said locks shall be free to the Un is thie tracts) pt ienny 
of troops abed munitions of war: and provided. further. that the 
rites of toll on throwueh freqelits, mnelucdine pen Kine sil Plenurv. shall 


not be more than the rates heretofore el reread conn Uda Pilsnpeoms sped 
Niichioun enbal (oy) throueh Tre berdy 
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locks, and dams, and transportation on or through the same. 
Third, to establish und collect rensonavle rates of tolls tor the puLS- 
Ssaivee bia lise ot sittdl carial cunicd siild lock 
Your orators further show unto vour honors that after the pus- 
Suave ot siital lirst-rientions df acl ol x brucary Bi. PSeth, Canal COMLILIS- 
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hie CaoVvertior of the State ol Lilies. Wiig 
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Sslolers Were appotited Ly 
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chtered Upon the din liiree Of thirelr alublles as suelh “nied proceeded lw 

construct said dati and lock across the Hingis river at Plenry, and 
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have, by the said canal commissioners, been required to pay tolls 
and tonnage charges for the passage of sald lock and dam in ae- 
cordance with the rates scribed by said commissioners for the 
passage of satd lock and Maa at Henry, as hereinbe ‘fore stated, which 
said tolls anid tonnage charges your orators have praale 7 under CoOlli- 
pulsion and against their protest, for the reasons hereinbefore stated 
and set forth. 

Your orators further show unto vour honors that their business 
relations have extended from Peru, [linois, aforesaid, almost exclu- 
sively to points bevond the limits of the State of [linois, as herein- 
before set forth, and that their business was necessarily almost ex- 
clusively an int rstute Commerce: that iva the construction of said 
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the said locks and dams at Henry and Copperas Creek, and assume 
to exercise all the powers assumed to be conferred upon them by 
the General Assembly of said State, as hereinbefore set forth. 
Your orators further show unto vour honors that they are 
is advised and believe that the imposition of said tolls and ton- 
nage dutics by the said canal commissioners so imposed upon 
the cargoes of ice transported by your orators through said locks 
and upon the vessels engaged in the transportation thereof and 
contrary to the provisions of article fof the ordinance for the goy- 
ernment of the territory of the United States northwest of the 
river Ohio of July 15, 17587. which provides that the navigable 
waters leading into the Mississippi and St. Lawrence and the carry- 
Ing places between the same shall be common highways and for- 
ever free as well to the Inhabitants of the said territory as to the 
eltizens of the United States or those of why other States that may 
be admitted into the conted Pacy without anv Tax — or duty 
therefor; that after the Prissare of the act of Congress " f April 
Ith, ISIS, to enable the people of [linois to forta a constitution 
and State roverhment, cete., Upon the seloption of the first constitu- 
tion of the State of [lino by the yo ople thereof, the yy ople of said 
State in the preamble to said) constitution expressly recognized the 
binding force and effect of the said ordinanee of T7S7, and whieh 
constitution vour orators submit was adopted sebject to all the re- 
strictive provisions contained in said ordinance with respeet to any 
Interference by the State with the free navigation of the T]linets 
river as a publie highway. 
1) Your orators further show unto your honors that they are 
advised and believe that the imposition of said) tells or 
charges Lip on the forraeve measurenieit of the Vousst ls navigating 
the [linots river assumed to be made by the said) canal comunis- 
sloners 1) PUPS anCe Of said acts of the General Assembly of the 
State of [limois is contrary to the second paragraph of section 10 
of article 1 of the Constitution of the United States, which pro- 
hibits the imposing of any such duty of tonnage by any State 
Without the consent of (onoress, 

Your orators further show unto yvour honors that they are advised 
and believe that the construction of said locks and dams tpon the 
Tllineis river at Tlenry and Copperas Creek, by which the naviga- 
tion of said river by steamboats and other vessels is absolutely pre- 
vented exeept in pe tiods of extrem Iv high water unless such vessels 
piss throu iol 
Congress of May 17. 1796, which, among other things. declares in 
substance that all navigable rivers within the northwestern territory 
should be deemed and remain public highways 

Your orators further show unte vonr honors that the said eanal 
COMM issioners, 1 PUrstainee el said acts of the Graeneral Assembly 
appointed Martin Kingman treasurer thereof: that the tolls so col- 


»psaid Joeks. is contrary to the provisions of the aet of 


a 


lected at said locks and dams bv the eollectors at Plenrv and 
‘6 ' a ae = - 7 as - } 
2) Copperas Creek are paid to said) Martin ~sa ino as such 
treasurer, and bv hin paid into the treasury of the State of 
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the General Assembly of said State; that said Ningman is now aet- 
ing and has acted in the capacity of treasurer of the said) board of 
canal commissioners for several veaurs least past: that the collection 
of said tolls and other charges by the collectors at said locks at Llenry 
and Copperas ( ‘reek have been rinde ticle r thie inimediate directions 
and instructions of the said Joseph O. Glover, Martin Kingman, and 
Benjamin FP. Shaw, they assuming te exact the same in pursuance 
of the authority aforesatd, 

Your orators subst thist the ssid partie = last named have he local 
authority under the Constitution and laws of the United States to 
so obstruct the free navigation of said: river and to so impose upon 
ane exact from VOUur orators sine otha I's eheneed ink the botpsanae = of 
navigating std rive r the tolls, Loobblisice duties, snd chuure = $0) by 
them iimposed upon the vessels and cargoes passing upon said river 
through said locks. | 

Prisasiuel as Vour orators are 1 riedtless ra the prPedipises ity canned 
by the strict rules of the common taw, and aave no legal redress for 
the grievances herembefore set forth under the constitution and laws 

or the State of Hlimeis, and are only relievable mn equity, 
2] Where matters of this kind are properly cognizable, your 

orators pray that the said Joseph O) Glower, Martin Ningiman, 
and Benjamin bP. Shaw tay be made parties defendant to this vour 
orators bill of conplaine, amd thea they, and enely of the rit, their 
agents “and servants ane emiplover = and all preersanis ewig unieded 
them in anv subordinate capacity by virtue of any appotmitmennt 
nde by the said parties as canal comunissioners of the State of TT 
lineis, or otherwise, ray he I ~tratned by the order and deerce of 
this court from: imposing and exacting from vour orators any tolls, 
tombiigce duties, toy othe charges for thi riclit of pretsmciire I) the 
steatuboats, ice barges, and other vessels so used by vour oraters in 
the navigation of the Hlinois river and in the transaetion of their 
sald business,as hereinbefore set forth and that until the final hear 


} a ’ 
of this cause the snid persons Hiv be temporartiv enjporied as 
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ne 
aforesaid: that the usual writ 
under the seal of this honorable court, requiring the said Joseph O 
(ilove # Martin Koinenian, and it serene |; Shiaw Ler cepepreal sani itli- 


, 


cof SUED micive in Issttec| cold? eof ane 


“Wer lids vour orators: Loill oft compla nt it oeecoredanhes with this 
rules and practice of this court and the statute in such ease made 
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STATE OF ILLINOIS, ) 
ith that he 


(yok County, ' 
George C. Campbell, beng first duly sworn, states ono 
is one of the attornevs for defendants in the above-entitled cause, and 
that the foregoing demurrer of the satd defendants is not interposed 
lav, but that justice miav be done. 
C. CAMPBELL! 


by thier for purpose 7 ot at bay 
, : ee ; \ 1) 


Subscribed and sworn to befo 
ALONZO A. ROWLEY 
Nol he 4 iy 


Sst. 


l hereby certify 
founded im potnt of law 
GhO. C. CAMPBELL 
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public navigable highway, in which the tide ebbed and flowed, and 
Was “apable ot being used, and theretofore had beer used, by sloops 
and other vessels enrolled and licensed under the laws of the United 
States. 
After stating that the value of the property on the banks of the 
creek was enhanced by excluding the water from the marsh ; 
ol that the health of the inhabitants in the vicinity was thereby 
probably improved, and that measures calculated to effect 
such results were within the reserved power of the State so long as 
they did not come in collision with the powers of the General Gov- 
ernment, the Court, speaking by Chief Justice Marshall, said: * But 
the measure authorized by this aet stops a navigable creck, and must 
be supposed lo woridge the rights of those who have beeh auccus- 
tomed to use it: but this abridgment, unless it} comes in conflict 
with the Constitution or a law of the United States, is an affur be- 
tween the government of Delaware and its citizens of which this 
Court can take no cognizance.” 

The counsel for plaintii! in error insist that it comes in conflict 
with the power of the United States to regulate commerce with for- 
elon nations and dMiony the several States. If Congress head passed 
anyact which bore upon the case—any act In exceution of the 
power to revulute conmmierce, the object of which was to control 
State legislation over those small navigable crecks into which the 
tide flows, and which abound throughout the lower country of the 
Middle and Southern States—we should not feel much ditheulty in 
saving thata State hiw coming incontlict with such act would be void. 
Dut Congress has passed no such act. The repuonaney of the law 
of Delaware to the Constitution is placed entirely on its repugnaney 

to the power to: regulate commerce with foreign nations and 
3 4 among the several States—a power Which has not been so exer- 

ised as to affect the question, We do not think that the act 
empowerlng the Black Bird Creek Marsh Company lo Place a dam 
across the creek can, under all the circumstances of the case, be con- 
sidered as repugnant to the power Lo re vtilate conimerce in its dor- 
mant state, or as being’ in conflict with any law pussed on the 
subject, 

In Galman vs. Philad Ipoluiaa, > Wall., 715, the Super tne Court sts- 
tnined the constitutional validity of an aet of the Leotslature of 
Pennsviviaa which authorize the construction of a bridge across 
of the United States, 
} 


Iv tos riouslv iniapair 


: i a) , ys + oe . } . e 
the Schuylkill, one ot the navigable Waters 


although the etlect of that structure was not on 
the value of wharf property above the contemplated bridge, but. to 
preve nt the navigation of the river DV ecortalh Vessels thie retofore ac- 
customed to use such wharves. While recognizing to the fullest 
eXTentl the power of | Olieress To control! It) thir int 


hnterest of comlberce 
ie mt P : eo r? ’ < P } ? . 
the haviguble Waters of thie Hited Stites, so as To Keep them Tree ol 
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| 
. ’ , , . . 
all obstructions, whether mit rposed by the States or by private per- 
. >. , 


sols, the “Up rere Court. athrmine thy doctrines of Coole, is Woar- 
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SU sr sre sted by the varving circumstances of localities, and to 
be enforced under the authority of the States seo long as Con- 
gress did not act. 

Speaking by Mr. Justice Swayne, the Court further said: * [trust 
not be forgotten that bridges, Which are connecting parts of turn- 
pikes, streets, une railroads, are means of commercial transportation 
as well as navigable waters, and that the commeree which passes 
Over a bridve ray be much greater than would ever be Tratisprort d 
on the water it obstructs. Its for the municipal power to weigh 
the considerations which belong to the subjeet and to decide which 
shall be preferred and how far either shall be made subservient to 
the other. The States have always exeretsed this power, and from 
the nature and objects of the two SVstethis of goverhtient this Vy tmitist 
always continne to exercise it, subject, however, in all cases to the 


= © 
~~ 
* « 
~~ 


paraniount authority of (longer =s wis never thr power cr] thie stites 
shall be exerted within the sphere of the commercial power whieh 
belongs to the nation.” The opinion in that ease concludes with 
these words: ©The river being wholly within her limuts we cannot 
sav that the State has exceeded the bounds of her authority. Until 
the dormant power of the ( ‘ohistitution Is AWARE 7 nid rricheder {leet- 
Ve by appropriate legislation the reserved power of the States is 
pli nary, sane its { Yerceise in) cron juith: Cohyatieot beer dn ved this stb eye etot 
review by this Court.” 
Od In Railway Company es. Fuller, 17 Wall, o69) rn thustra- 
thon of these doctrines, it Was sated When a strenthn bMavi- 
gable for the purposes of foreign or interstate comnierce Is obstructed 
hy the authority of a State such exercise of auth LEN Dnaeay bee Vaalned 


until Congress shall see fit to interven The authority of Coneress 
1) sue) Cises Is paratnotrl shiek absolute ariel oUt Depsan COT pel thie 
abatervernst of this obstruction wi never I <decall deem it ae rto 
do so.’ 

In Pound «s. Turk, 5 UL S., 462, the Suzy i Court sustained the 
Validitv of a statute of Wisconsin white t L the conmstruetion 
of a dam merass a navigabl river Wholly within ats limits Atter 
re ferring too the fact that there were navieable streams mm tmianv of 
thie eStiifles, Whose erent =| Vinltne bhi Watte rriave ] i= cot] b lets Ter sii 
lovers, “ii We 7 buptaa doer, coal, “salt, We. the Court. speaki 7 Tp \I; J }~ 
tice Miller, said: “In order to develop their greatest utility im that 
recara it Is Oller essenithial thasat sae hh structures as bets, hyevoorns '. Ts 
We., should be used which are substan Hostriuections te ceneral 
havigation, and more or less soto rafts and barges: but tothe Le ir}s 
lature of the Steate rave be mest tpyperopriitery comlerred the authority 

, . ; ; ; " 
to nuthorize these structures When ther use will do tore wood than 
liertn. tried too dl Lp Mose Styeci) Pega . Perot 

struction and use as w best} it 
SD feepersts  «y] I] qeentye | \ ‘ Tine 
doctrine we have deduced trom t =| enizes tl it 
Of Copnepress to intertes el corte: f ty \ ' , \ 
deem it necessary to do so th cerets Loy rt all 
i 
the more safely be contided to the local le: ‘ures 


In Transportation Co. vs. Chicago, 8 US. 655, the Court, through 
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Mr. Justice Strong, said: “It lias lone been held that navigable 
rivers Wholly within a State are not outside of State jurisdiction so 
long as Congress docs not interfere.” 

In addition to these decisions in the Supreme Court of the United 
States, reference is made to TLeerman es. Beef Slough, &e., 8 Biss. 354; 
U. S&S. va. Bect Slough Man. ('o., [b., 424, and U.S. ve. New Bedtord 
bridge, 1. W.o& M., 401. 

The doctrines of the adjudged cascs sustain the authority of this 
State, there being ho act of Congress forbidding it to construct locks 
and dams upon the [linois river. Hleravewed object in) so doing 
Was to Improve the navigation of that river and elect a reduction of 
freights to the headwaters of Lake Michigan and to the Mississipyo 
river. The mode and extent of such tmiprovement in the absence 
of national legislation based upon the power of Congress to regulate 
commerce Was for her determination. [Ler discretion in such matters 
is not to be controlled by the courts so long as Congress does not 
interfere. That locks and datos catiss some delay to or in some 

degree affect the interests of those whose business on hie 

ob) Hlinois river docs not absolutely require the use of such in- 
strumentalities may be conceded. But afin the judgment of 

the State, which has jurisdiction over all persons and things within its 
limits exc plas re strated ly the National Constitution, the sVster 
of locks and dams is more a Vabitageots to the rode ral public than 
the river in its natural condition, if she deems it Important to Im- 
iver, although ther by certain 

Classes ( neaged in) Commerce TAY be stibreeted to INcoOnVenlenes - 
Which do not exist In the use of the river in its unimproved or 
natural condition, her determination in the premises is not to be 


\ 
} 
i 


prove the navigation oft the Lilimets 


questioned by any authority CN pel C oneress, Lo ritil thie National 


SLULTEPOTLEN tha Shite cannol he 


— } 


Legislature interpoeses Its paranioun | 
controlled by the judiciary as to the mode and extent of improving 
the navigable streams within her limits. 

Nor dle We prer 
In any degree al 
nance, as to the matters now under consideration, be not superseded 
by the Constitution of the United States. Strader rs Graham, 10 
How. 94; Permoli es. Muanieipalityv, ke 5 2h, 80: Pollard ’s Lessee 
vs. Tagan, 3 o74., 224: Woodman vs. Kilburn. 1 Biss... 546: Colum- 


“cme that tlic power ol the State mm This respect ls 


ected by the ordinance of I7S7, even if that ord- 


} ‘ ‘ ‘ ' 

bus fos. Co. es. Curtenius. &e..6 MebLean, 200. [linots entered 
o> the Eni i A ‘ ee ome, | ‘ mes § 
ai Litt bhleok) LTpreodk TEPTIIS OF eOrupaaidiN suk akas Pes} = Wicil Tie 

—e d “ , ; 

States WillCh CN Isted at the tlie the Constitution Was lorinecd. 
Iu the statute of Vireinia authorizing the eession to the United 
Writ } prorat er areyr 9 et} , . Oey ( dba: yee urge ' = +] : } | 
‘ tates of [ti ter] sk bePT tiivye's fj ‘ m1 rave. ai (it itl Cie cerns 
Ol cesston one of the conditions preserilesad was thint States formed 

Oak ; ea ie “tins 
qui of that TETTILOPV sipolieh te edtipitte«d “ tnenibers Of the leederal 
ne, } } ! } es 2 } 
Unten, mavinig Cie sabe Tlehits Of soverceloniv, reedon, atid made- 

, ‘ a’ P : rar? ’ ' ? } . 
pendence as the other States, Phe ordinance itself provided for 
: 

* ’ ' cal . ‘ , ine " . : : 2 Ser . » * | : .* ] 
the admission of t chews cs  ohahn equal 10 ber With the original 
states TD) ail respects W teVer, seo that iw seeths to the court [litneis 

ae . 
has as full power and jurisdiction over lier navigable streams tha 


{ 

e- . ° . . .* . , — 
. on on , 0 4° Gan j hs inch ius ee : : 

\ Oelabiin lias a\Ve | Ulie pica \ =m * * rit = Pe‘skdilds ‘3 biiti at I iltuits . Point il 
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her powers In that respect are In any degree atlected or controlled 
as to their exercise by the ordinance of 1757 it is not perceived that 
the position of complainants can be maintained 

The recognition of the right of the State, when unrestrained by 
acts of Congress, to Improve navigable streatis within ler borders 
WT such Pride er and to such extent as to her scems comedy ive: ter thre 
public interests Is not, necessarily, Inconsistent with the provisions 
of threat ordinance, The declaration threrern thst thie navigable 


streunis lesding bite the Missis=ipope rivet ~tacil] it q*ootap treet liieti- 


wavs and be forever free to the inhabitants of the territory 
OS and to citizens of all the States was certainty net intended as 


itl} triditbition Th prods thre LTrhpe Peeve fibeedit col stle dy hierliwas - by thie 
od ral Croverninent or by the or preety States formed out of the 
Northiwe a! Territory, We ennnet “Up prose that \ Preridadia bbate trrdead, 
when ceding this vast domain. to withhold from: the future States to 
be erected theremn that control of navigable streams whitely upon t 
adoption of the Coustitution, “he would lave over those within tn r 
own Linits. 


The Littiicst, pn rhiaps, whieh Coup foe Chub enne | tlhisat this provision 


- i : 1} ‘ 
Wiis intended tw secure the us in] =tnedy mavVierabie stredMis as literhe- 
. . ‘ 4 : ° | . | . } 

Wit Vs Up roti terms of equality “Thbsit Is. Wittietlt cliseritniiitiott araihst 
Hlibutants of threat berritors or eltizens of anv of the United States 
‘7 Wt ‘ se es — j } ' . ; me > } , , , 
Phe [hiinots river DS bbeodee’ Thee’ Tess ch Comentabeoth Gabe liwiaiyve bees Ine’ [TS 


navigesbilitv: lias been liproved sous to meet the wants of the pub 


he ima darvger degree than it w extpabs ! ya ral 
: 
*% | } ’ ‘ 
shite It is still a common bighwav for use alike by all ettizens of 
° . . : . os ' . ° . 
the United States, under revulatlots Wil chep Dheod seveedan Ten te creodl 
. ° ’ , — — * ’ 
sistent With thie reiiliahiece of why Pears teders, TD) Ube Pei Tho eod Ubne 
court, the rights secured by the provisions of that ordinanee, so far 
ac cs { rors hplee t} ' — — 5 pez . , ' Ee ¢} 
cs it Febutes lo pavigubie stredibbs, ake “TLtestcabie “ee ti reed tp rhe 
Constitution of the United States. Con-equentiv, if that whiael 


'}° . " . . , 
lilinois has done towards the improvement of the Diners river bn 
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d [pap al Bond 


Know all men by thes presents thisat We, Luther Loomis, as prin 
cipal, and George S. Eldredge, as surety, are held and tirmiy bound 
unto Joscpl O. Glover, Martin iNningman, and Benjamin Pb. Shaw on 
the pemal sum of five hundred dollars, to be paid to the said Joseph 
(). Grlover, Martin Wortbertinseny, aund Ponypatiin |’ Shiaw, thei « \ecu- 
rts: to Whites pavinent, well anne truly lw 
be tuinde, we bind ourselves, our heirs, executors, and administrators, 
jotntly and severally, by thie presents, 


-_ - — ‘ ~ ee ; , - : 
Meanie with our ~Cilis cuted ated tlil~ 20th dav of April, A |) ISS5. 


leors. chettirilbistracbors, or asst 


Whereas lately ata term of the erreuit court of the United States 
in and tor this northern distriet of Tiltnots, held at iets ith ck staat 
depending in said court, on the chaneery side thereof, wherein the 
said) William [L. Tluse, Jamies LL. Tluse. TDoratio Gh. Lootnius, and Lu- 


} 


ther Loomis were complatnants and the satd Joseph OL Clover, 
Martin Kineman, and Bentamin Fo Shaw were defendants, a deere 


Pat 1 : ’ 
wis rendered sustaining tire demurrer to thy cotlplainants 

” 1} r’ a4 ‘ee , 
I> bill cof complaint and distaissing <rttd bill therem. with costs 


. . ’ } ? ! : 
against said cotmplatmants, and ssid complariants having 
: : 


praved an appeal to the Supreme Court of the United States to re- 
view said) proceedings in the Supreme Court of the United States, 
Which was allowed by said enrenit court of the United States im 
chancery sitting upon the execution of a suthicient bond to be duly 
approved : 


Now, the condition of the above obligation is sue that nf the said 
William b. Pluse, James Lo Thuse, Horatio G). Loomis, and Luther 
> 


} } 


Loomis shall prPoscetl te their sara poprecskl Waitth ¢ feet and answer all 
(y-ts red chatppsaaee Ya ties ~hiall fratl ter trasike rend thie Ir etpoprecal, threeny 
the above obligation to be void: else to remain in full foree and 
virtue. 
Lt THER LOOMIES. [sear] 
GS. ELDREDGE. | [sean] 
Approved April 20, 4. DO PSs3 
TIPOMAS DRUMMOND 
lorie Tse hy] ij \ye ZI iss ’ Wy i] Bb ‘] f a 
NOLTIPERN lpn) ‘ cot | fr rNel- 
| \\ irearny 1] I} Ley ‘ 7 f +} ee int f th) LT orittesd 
States for said morthes listri | 7 rel tity tha 
iin I i ! .? | ! ‘ at Liye 
l ’ gal ’ ‘ } " ri? ~ - *% ’ i ij ~¢ 


, . 
1} i ? . , i ‘see? " : " : : ** _* F + : 
eh bit receerej- tj) le | ij i‘ ii j ‘e\ ' ; » { Sa re a «hibit 


control 
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the seal of said court, at my office in Chicago, 1n said district, this 
nineteenth day of May, A. D. 1883. 
[Seal of Circuit Court U.S., Northern Dist. [linvis. 1855.] 


WM. H. BRADLEY, Clerk. 
[ Mudorsed :] 816.70 dollars paid for this transeript by Judge El- 
dredge, July 20, 85. W. TL. Bradley, clerk. 
45 Krror ly this (ircudt (inuyt of this United Neiths s for thie Northern 
District of [Hinois. 


Supreme Court of thie Lo nited States. October Term Thereot, A. 1). 


LSS}. 


Wirtciam lL. Elese, James L. ese. Tonarir G. Loomis, & Luruer 


+. >? "47° _— . 
Loomis, Pltt in Error. 
vs, 


Josern O. GLrover, Bensawin BF. Suraw. & Martris Arnowas, Def'ts 
in error. 


° +] | ° . : 2 oo ] ] ome > ** * 
And now come the —, by GS. Kldredge, Lieir attorney, and Sill 


. ; ak Ye } ; eo 5S s 4° : . ee. a1 . liti . 
thatin the record and proceedings aforesaid and in ‘the rendition of 
| . . . 4 ;° , 4} ‘ ° % %- 
the decree and Udemieht aloresald there is est error ih thils, 

, ' , ’ “ ' ’ 
to wit, that the court below erred in sustaining the demurrer to the 

} ’ 

COTM} mitits Dlil OF Cony} i Llidl «iis} =Sltigy Lie sable Wiiereas a 
. . | ’ , ‘ ° | , 
decree should have been rendered overruling said demurrer and 
rrsirit ybasy F . eT rol 7 te] TIT EAT 1} t) 
‘i ‘ i i i ; ‘ i l Bho 7S i tribes 
7 ; ] ‘ ] ; 
ht) \\ Phe core do] ~ tlie] Otte? errors Th bie reyes ret «aX pol i- 
i i . ] . } . } : ~ 
ceedings aforesaid e said decree & judgment of said ecrreutt 
} : ’ 
COUrt SHOULCL Le ] ii nites reverseul, «at 


GS. ELDREDGE, 
faruiel fyy)? 


; 1 


, , ; , 
Endorsed :] Supreme Court of the | d States. W im 
+ ; , *47 > — . | | i = . ‘ f } Ts 9 
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lock and dam across the Iimois river at Henry, thev 
were enabied to navigate the river without interruption 
except stich interruptions as were incident to the ordin- 
ary use o: the river in its natural state. That the con- 
struction of the lock and dam at Henry, and of another 
lock and dam thereafter at Copperas Creek, were practi- 
cal nnpediments to the free navigation of the river ; 
that while the stage of water was tnereased bv the con- 
struction of the dams above the same, vet when the 
complainants’ vessels had passed the locks and dams, 


thev, neccessarily, encountered the same stage of water 


below the dams that they would if the dams had not 
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been constructed. | Record 1-2. | 
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navigation of the [linots river. | Laws of Hlinots, 1867 
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Iv the Constitutton of Illinois of rSco, being one ot 
the ‘“‘separate sections’ entited ©* Canal,”* it ts provided 
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as follows 
> - 
»é ope ‘ 1 11 ' ‘ ‘ F 
Phe General Assembly shall never loan the credit of 
‘the State, or make appropriations from the treasurs 


4 “‘thereof,in aid of railroads or éanals: provided that amy 


surplus COMHINGS Of ANY canal may le appropriated fo 


Hs enlargement or ervtenston.”’ 
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: By the act of the General Assem)] 


7th, °72, section 2, 1t was enacted that “the 1 


board of 
3. “canal commissioners shall have the general control and 


“management of the Illinois and Michigan Canal, the 


“lock and dam in the [linois river at Henrv. and of the 


Litth: Wabash river improvement; and 
“shallhave power to fix the rates of tolls upon the Il- 

NOS and Michigan Canal and the rence of collecting thre 
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' ble rules and regulations for the passage and use of said 
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cessarv to be considered in this connection 
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” Nols IN74, p. IRS, state ed.) this whole subtect of legts- 


iation relating to canal and river improvement was re- 
vised. By this act it was provided that the canal com- 
missioners should have general control of the I}inots 
! and Michiyvan Canal, and by section 8 they were specifi- 

eally viven control of ‘tall locks and dams and other tm- 


provements of the navigation of the [lmmorws and Litth 
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merece upon the Illinois river, tonavigate the same as one 
of the acknowledged navigable streams and public high- 
wavs and so recognized by numerous acts of congress; 
assume complete coutrol over the commerce of the river, 
and impose tolls and tonnage duties for the right to nav- 
ivate a stream and public highway navigable in its nat- 
ural state? And, Second, whether the general assembly 
has the constitutional power, under the specious pretext 
of ertending the Illinois and Michigan Canal, to appro- 
priate the revenues of the state arising from the cana/, 
or any other source, to the construction of locks and 
dams upon the [llinoisriver? It is submitted that both 
these propositions must be answered in the negative. 

It isalleged in the bill, and of course admitted bv the 
demurrer, that the defendants under their appointment 
by the Governor as canal commissioners, procceded to 
construct the dam and lock across the Illinois river at ‘ 
Henry, and completed it in the vear 1872, and thereby 
impeded wholly the navigation of the river bv steam- 
boats and other vessels that were before accustomed to 
navigate the same, except by the passage of the vessels 
through the lock; and that the commissioners, assuming 
to act In pursuance of the statute of Illinois, prescribed 
rates of toll and charges for the passage of the lock by 
steamboats and other vessels, as follows: Forlockage, three 
cents per ton upon the tonnage measurements of freight 
boats and steamboats, and one and one-half cents per 
ton upon the tonnage measurements of ice-boats: and in 
addition thereto a charge of six cents per tom apow all 
the we transported ino vessels through the lock; and this 
rate continned until about the 6th of Mav. rS72, when 
the fovvage charges were reduced to one and one-half ( 


| cents per ton, tonnage measurement ot the vessels. and 


the charge upon the cargoes ot ice to three cents per ton, at 
which rates they remained until the, vear 1878, when the 
charge or toll upon the fovmage measurcmentof the vessels 
was reduced to one cent per ton; which charges and ton- 
nage duties the complainants have been compelled to 
submit to, (Record p. 4-5) notwithstanding their protest 


that it was unlawfully exacted. 


That there was exacted of the complainants trom the 
time of the construction of these locks down to the spring 
of 1857S as tonnage duties or charges upon the tonnage 
easurement of their vessels the sum of nearly $3,000, 
and upon their cargoesof ice transported during the same 
period about the sum of $5,000, and that their average 
vearly shipments have been quite as large since the last 
mentioned date as before. That said locks and dams in 
no wise promote the interests of the complainants or fa- 
cilitate the navigation of the river by their steamboats 
and ice barges, but on the contrarv; “‘thev are practically 
‘obstructions to the free navigation of said river and en- 
“tall upon vour orators large expenses annually, to pass 
“said locks with their steamboats and ice barges, which 
‘said dams and locks require vour orators to break up 
‘their fleets of ice barges that their vessels may be passed 


“through said lock, necessarily causing great delay and 


“large expenses, and many times detentions, which, in 
‘some Instances, owing tothe imperte ct condition in which 
“said locks were constructed, and the obstructions to the 


entrance thereto continuing tor several weeks at a 
. , ‘* , 
**@~ : ‘ ‘ ost . . 
tine: and thus the tolls and tonnayve duties im 
‘* ] . > 
Posed TL] 001) VOUT orators <r slllip . Cem Epeeerel 
i i ; 
+o] » Bees *** ‘ . e+ . , ‘ «* 0 @ Be ss? ee % " 
eet rmris| it=s id) (etiy fit. i> ™. ~ pies iii \ c“éesTtl 
pectisatoy uivantaves res Tier te ‘) rators Troms tlie 
** . t-* ‘ } } ‘ ; * , ls ; 
(ous ( (7) s.Lit (Cn mOCO |}? ’ 


co 


é 


7. » ” me ‘ 
ER gS Pilate aa Se tamech Sil 0 a ‘ a KS a ps 
es ee ee ee ee ae ee . 


rel 
Lo 


} 
j 


merece upon the Illinois river, tonavigate the same as one 
of the acknowledged navigable streams and public high- 
wavs and so recognized by numerous acts of congress; 
assume complete coutrol over the commerce of the river, 
and impose tolls and tonnage duties for the right to nav- 
ivate a stream aud public highway navigable in its nat- 
ural state? And, Second, whether the general assembly 
has the constitutional power, under the specious pretext 
of ertending the Lllinots and Michigan Canal, to appro- 
priate the revenues of the state arising from the cana/, 
or anv other source, to the construction of locks and 
dams upon the Iinoisriver? It is submitted that both 
these propositions must be answered in the negative. 

[t is alleged in the bill, and of course admitted by the 
demurrer, that the defendants under their appointment 
by the Governor as canal commissioners, proceeded to 
construct the dam and lock across the Hlinois river at : 
Henrv, and completed it in the vear 1872, and thereby 
impeded wholly the navigation of the river bv steam- 
boats and other vessels that were before accustomed to 
navigate the same, except by the passage of the vessels 
through the lock; and that the commissioners, assuming 
to act in pursuance of the statute of Ilinois, prescribed 
rates of toll and charges for the passage of the lock by 
steamboats and other vessels, as follows: Forlockage, three 
cents per ton npon the tonnage measurements of freight 
boats and steamboats, and one and one-half cents per 
ton upon the tonnage measurements of tee-boats; and in 
addition thereto a charge of six cents per ton when all 
the we transported im vessels through the lock; and this 
rate continned until about the 6th of Mav, 1S72, when 
the LONNALE charges were reduced to one and one-half ( 


cents per ton, tonnage measurement of the vessels, and 


the charge Upot the cargoes otice to threecents perton, at 
which rates they remained until the vear 1878, when the 
charge or toll upon the LOMNAL measurcmentof the vessels 
was reduced to one cent per ton; which charges and ton- 
nage duties the complainants have been compelled to 
submit to, (Record p. 4-5) notwithstanding their protest 


that it was unlawtullv exacted. 


That there was exacted of the complainants from the 
time of the construction of these locks down to the spring 
of 1878 as tonnage duties or charges upon the tonnage 
ineasurement of their vessels the sum of nearly $3,000, 
and upon their cargoes of ice transported during the same 
period about the sum of $5,000, and that their average 
vearly shipments have been quite as large since the last 
mentioned date as betore. That said locks and dams in 
no Wise promote the interests of the complainants or fa- 
cilitate the navigation of the river by their steamboats 
and ice barges, but on the contrary; ‘‘thev are practical] 
‘obstructions to the free navigation of said river and en- 
“tall upon vour orators large expenses annually, to pass 
“said locks with their steamboats andice barges, which 


‘said dams and locks require vour orators to break up 


‘their fleets of ice barges that their vessels mav be passed 
“through said lock, necessarily causing great delav and 


“large expenses, and many times detentions, which, in 
‘some iInstances,owing tothe impertect condition in which 
‘said locks were constructed, and the obstructions to the 


“entrance thereto continuing tor several weeks at a 
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The bill sets forth more specifically the particular 


gricvances of the complainants, to which the attention 
of the court is called: but it is believed that the fore- 


voiny statement ts sufficiently specific to indicate to the 


court the objection insisted upon to the collection of 


these tonnage charges and other charges upon the car- 
goes of ice, to which the complainants have been thus 


subjected in pursuing an inter-state commerce in the 


shipment and transportation of ice from points upon the 


Illinois river within the state of Illinois, to points upon 
the Mississippi, Cumberland, and other rivers without 


the state of Hlinois. To all this the only answer sub- 


stantially made in the court below, as a justification for 


this assumed control by the canal commissioners, as the 
reorese itatives of the state, o the nivigation of the 
[linois river, and commerce upon the same, and the 
imposition of these tollsand tonnage charges, was, tha’ 
it was simply a charge which the state might lawfully 
impose for the use of the locks and dams, bv which 1t 
was assumed, an improved condition of navigation was 
effected. The learned judge, before whom this case was 
heard, savs in his opinion (Record 17-18.) ‘The Court 
“is ofopinion that the right of the state tocharge tor the 
‘use ofits locks may fe placed upon the same ground up- 
on which vests the authority ef municipal corporations 
“ounmme improved wharves upon the navigable waters 
‘Sof the lueted States, to charge for the use of such 
Steharves hy vessels, even those heensed under the 
“laws of the Umted States, and enzaged in) com- 
“merce with foreign nations or among the several states, 
“Municipal reenlationsot thischaracter have been main- 
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‘‘someasured, are voldecomed duties of Connage within the 
“meaning of the constitution, where thev are exacted, 
“not for the mere privilege of landiay at the whart, but 
“as fair and reasonable comp nsation for the use of addi- 
“tronal facilities furnished for hose CueALCA EN COMMENCE. 
** Packet Co. 2s. Sf. Jones, too CS, {20 ivy Ashureg 20¢ 
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‘in reference to tolls forthe use of locks constructed on a 
“navigable stream Iving wholly within a state. — Al- 
‘though measured by the capacity of the vessel or the ex- 
“tent of the care they are not necessarily tonnage duties 
“which the state are prohibited from laving. They are 
“not, within the meaning of the Contitution,duties upon 
‘the vessel or its Cargo, but compensation exacted for the 
“use of improved commercial fabilities. In this case, 1 
“cannot be claimed that the charges exacted by the com- 
“missioners are disproportioned to the amount expended 
“by thestate inthe construction of these locks and dams, 
‘or that thev are in themselves nnreasonable in amount. 
It | Is tnnecessarv to. exX- 
‘tend this discussion. The court is of opinion, 
“tor the reasons given, that the State of Illimois has 
“the same power to IMprove navigalble waters witnin 
‘her lamits that she possesses over other highwavs; and 
“where monev has been expended in making other im- 
provements, it IScoMpectent for the State to LIM pose tolls 
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‘of regulating commerce with foreign nations and among 
‘the several states.”’ 

Entertaining this view of the case, the court below 
sustaineda general demurrer to the complainants’ bill 
for want of equity, and ordered the same dismissed. 
[Record 10-12.] ‘This decision of the court is assigned for 
error. | Record 20. | | 

The Ilinois river is and always has been since the set- 
tlement of the country a navigable stream—navigable 
in fact—and upon which a large commerce has been 


carried on, from various points on the river to various 


points on the Mississippi, as far south as New Orleans, 
and also to points on the Ohio, Cumberland and ‘Tennes- 
see rivers. It was so recognized at the time of the 
adoption of the ordinance of 1757 tor the government of 
the northwestern territory, and has been since repeatedly 
recognized by the Federal courts and the courts of 
I}linois and of other States, and by Congress, bv the 
passage of numerous appropriations for its improve- 
ment, and other legislation with respect thereto, as a 
public highway and important channel of inter-state 
commerce. 

The act of congress relating to the sale of public 
lands, of Mav 18, 1796, re-enacted at various times since 
then, and still in force as section 2,476 Rev. Stat. of the 
United States, provides ‘‘that all rivers within the terri- 
‘tories occupied by the public lands shall remain and be 
‘deemed public highwavs."’ 

Der Nenrmier 2. K. H. Co., 7 Wail.,. 272. 
ral. 1 U. &. Stat. at Larec, 268. 


Val. 2 U. S&S. Stat. at Lareec. 2 
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In AA. Cam Schkurmies, wmpra, this statute wes 
cons 1 wd by the court, and it was there held that the 
proprietors of lands bordering on navigable rivers undet 
titles derived from the Umited States, held only to the 
stream, as the express provision was ‘‘that all such r v- 
“ers should be deemed to be and always remain pubhe 
“highwavs."" (p. 287.) 


‘ 


(1.) By paragraph 3 of section S, article 1 of the 
consiltution of the United States, congress has the power 
“to regulate commerce with foreign nations, and amone 
‘the sevetal states and with the Indian tribes.’ 

(2.) By article 4 of the ordinance tor the government 
of the northwestern territory, of July 13, 1787, it is pro- 
vrded, “the navigable waters leading into the Missis- 
“sippr and St. Lawrence, and the cari vine places be- 
“tween the same shall be commen highways, and fo - 
ever tree as well to the inhabitants of said country as to 
“the e:tizens of the Umted States, and those of any 
“other states that mav be admitted into the contederacy 
‘without anv tax, impostor duty thereon.” 

(>.) By article 5 of the same ordinance it) was pro- 


ide l, “‘the constitution and government soto be formed 


‘shall be repubhean and in contormity to the principles 


‘contamed in these articles so far as it can be consistent 
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(.S. Slat. al Large, Vol. 1, p. 50. 


(5.) By the act of congress of March 26, 1804, making 
provision for the disposal of public lands in the INDIANA 
territory (see section 6), itis provided that ‘“‘all navig- 
‘able rivers, lakes and waters within the territory shall 
‘be deemed to be and remain public highways.”’ 


t'. & Slat. af Latee, YO. 3, Pp. 279. 


(6.) The territory to which the ordinance of 1757 re- 
lated has since been formed into the states of Ohio, In- 
diana, Michigan, Iilinois, Wisconsin and part of Minne- 
sota. In these several states article 4 of said ordinance 
relating to free navigation of the rivers therein 1s in full 
force and effect, either by re-enactment thereot in terms 
or by adoption thereof by the states. 

See Strader 2. Graham, 10 How., 6-8. 

(>.) See act congress May 17, 1800, dividing the north- 
western territory, and securing to the peopleall the priv- 
lieves granted by the ordinance of 1797. 


L. os Stl. B 40, Sec. 2 


—* 


s.) The same rights were preserved bv the act of con- 


eress dividing territory of Indiana, Februry 3, rSoo. 


os oe rel, . > si wee, 2 


Gg.) By the act of congress April 8, iSr1S, to enable 
the people of Hlinois to form a constitution and state 
government, &c., It was provided “that thesame, when- 


eraneens , oo ‘29 2 i cs . — , 
ever formed, shail be republican, and not repugnant, to 


‘the ordinance OL Cie 3th of uly, i737, between the 
eZ a: ° ‘ ’ iy, ei ‘ . ' . a. 
original states, and the people and states of the terri- 


tory northwest of the ( yo river, excepting so much «>; 
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‘said articles as relate to the boundaries of the states 


‘herein to be formed.*’ (See section 4. } 


for COnDECRIUMNCC SCC NCO "" Slat... S17... 1) .Z 
' (10.) Bv the ordinance of the Illinois convention of 


Aug. 260, ISIS, [llinots accepted the terms of admission 
8 prescribed by the act of congress, 


1 Scales’ Stat... Ll/.. D. 44, 
which preserved to the citizens of all the states which 
might be thereafter formed the free nay levation of all the 
rivers within the same. 

And further covenanted as tollows: ‘“‘And this con- 
“vention do further ordain and declare that the foregoing 


ordinance’shall not be revoked w7/Aou/ lhe consent of the 


. P ; , 
{ Miled Slate ‘, 


(11.) The act of congress of July rath, r870, re-enacted 
as section {220 of the U. S. R. S.: TON ides that “*no ves 
‘sel belonging to anv citizen of the United States trading 


“trom one port within the United States to anothe: 
“port within the United States shall be subject 
‘to tonnage tax orduty, if such vessel be lreensed, reyis- 
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’ 


CVer mAaN by said with reference to its Cpeperee trea ter thre 


orthwestern territors 
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other states formed Out oo] the 


athstandine the recent dectsion in the /:scavata 
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fn view of the commerce clanse of the Constitution, 
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ne consent of Conyress, and ttimay be admitted that 


wihnower, outa duty of LOVIN AL bey a part of the 


“power of 1mposing taxes, Its prohibition may certainty 


Pe | 


‘he made to depend on congress without affording any 
“mpheation respecting the power to regulate commerce. 


‘It is true that duties may often be. and in fact arc. im- 


‘posed on tonnage with a view to regulating commerce, 


7 
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Dut thev mav also he “nposed with aview tore, Chie, 
“anditis therefore a Aradent precaution to prohibit the 
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in the case of Welton v. Wtssours, 91 U. &., 275 


Opinion 252), this Court said: "The fact that Coneress 


. 


‘has not seen fit to frame any specrhe rules to govern 
inter-state commerce does net affect this question. [is 
‘inaction on this sublect when considered with reterenuce 


its le wistation Wilh reference to ioreign Commerce, 


‘-s equivalent to a declaration that inter-state com- 
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wholly within the state and formed no continuous chan- 
1c] of commerce by connection with any other navigable 
waters, the Jurisdiction of the state over the same as a 
channel of local commeree would not be questioned: but 
inasmuch as the Ilinots River has alwavs been navi- 
vable in fact, and as a matter of history classed amongst 
the most important channels of inter-state commerce, 
carried on by water, communicating as it does with the 
Mississippi River, and thus forming a continuous chan- 
nel of communication, by its connection with the I)h- 
nois and Michigan Canal, through the interior of the 
state, between Lake Michigan and the Gulf of Mexico, 
it is inno sense a local channel of inter-state commerce, 
but a navigable stream, thus affording communication 
by water tothe Gulf of Mexico, and to points upon the 
Ohio, Tennessee and Missourt Rivers, and manv other 


navigable streams of less 1mportance. 


In Sewth Carolina vs. Georgia, 93 U.S... opimion p. 
Tf), speaking ot the compact between South Carolina 
and Georgia, with respect tothe Savannah River as the 
boundary between the states and its navigation, this 
courtsatd: “It needed no compact togive to the citizens 
“of adjoining states a right tothe free and unobstructed 
“navigation of the navigable river Which was the boun- 
“darv between them. It matters not to this case how 
“the nght was acquired, whether under compact or not, 
‘or what the extent of the right of Sonth Carolina was 
ye 1787. \fter the treaty between the states was made. 
“both parties tot became members of the United States. 
“Both adopted the Eederal Constitution, and thereby 

Yomed in delegating tothe venerafvovernment the right 
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‘several states, but the power to regulate com- 
“merece conierred by the Constitution upon Congress 
‘is that which previously existed in the states, as was 
“said in G7/man ov. Pate, 3 Wall., 724, ‘Commerce 1n- 
* soludes navigation. The power, to regulate commerce 
“comprehends the control for that purpose and to the 
“Sertent necessary of all navigable rtvers of the Cintted 
“ '“Slaies, which arc accessible froma state other than 
“those in which they live. For this purpose thev are 
‘* ‘the public property of the nation and subject te -all 
‘the requisite legislation by Congress. Tris necessar- 
“lv includes the power to keep them open and /ree from 
“any cbstructions to their navigation interposed by a 
“state or otherwise. ~ ~ ~ For these purposes Congress: 
‘* ‘possesses all the powers which existed in the state be- 
‘* ‘fore the adoption of the Natioual Constitution and 
‘which has alwavs existed in the Parliament of Eng- 


‘and.’ Such has unitormally been the construction 
‘‘ oiven to that clause of the Constitution which confers 


, 


‘* upon Congress the power to regulate commerce.’ 


In the case of Zhe Daniel Ball (10 Wall. 502, opinion 
577), thisCourt held, that rivers are navigable waters of the 
United States, when they form, in contradistinction 
from the navigable waters of the state, by uniting with 
other waters, a continuous highway over which com- 
inerce isor may be carried on, in the customary wav in 


which such commerce ts conducted. 


And in the case of the WMonte//o, 20 Wall. 430, 
the same principal is recognized, and the test applied 
by the court to determine whether a stream ts navigable 
within the meaning of the act of Congress, is simnly 


whether 1} its Vevelet? ry] styl, 


. = = , ° 
's capable of being used 


for the purposses of commerce, no matter In what mode 
that commerce mav be conducted. 
In Henderson vs. Mavor, ete., of New York, g2 U.S. 


/ 


3 Wall. 715, and other cases, speaking through Mr. Justice 


y 


259, the Court after reviewing the case of Coeley vs. 
he Werdens, 12) How. 299; Gilman vs. Philadelplia 
Miller, said, **These decisions, however, all agree that 
‘under the commerce clauses of the Constitution, or 


“within its compass, there are powers which from their 


‘nature are exclusively in Congress.”" And in the case 
le _ ' SZ 
of Colley vs. The Board of lard ns, low 299 1t Was 


said that ‘‘whatever subjects of this power were in their 
“nature national, or admitted ot one uniform = svstem 
‘or plan of regulation, may justly be said to be of such 
“a nacure as to require erc/us7ve legislation bv Con- 


‘*orress, ' 
~ C ” 


There is nothing in the record in this case which sup- 
ports the assumption upon’ ‘which the case seems to 
have been determined in the court below, that the Leg- 
islature in nmposing these tonnage duties, based upon 
the tonnage measurement of the vessels, and the addti- 
tional charge based upor the specific articles transported 
by the complainants while pursuing an inter-state com- 
merce, being nothing more nor less than a direct 1mpost 
upon propery 72 /ran$r/n, were imposed for the simple 
purpose of obtaining compensation for what assimed to 


. 


bean ‘improved navigation." On thecentrarv these tm- 


posts were apparently, ind I mav add. necessarily. for 


the privilege of navigating the rivet The Legislatnre 


have not only assumed ‘to rmpose a tonnage @e€, within 


the meaning of the act of Congress, but adirect tax upon 


e! » e¢ ] . *? se ,_* 6 Be . * * | . ‘. 
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ter of the freight transported, namely: Ick. These im- 


posts tall directiv within the case of slate Fremght Tar, 
15 Hal. 252, so tar as thev relate to the ice being trans- 
ported by the complainants down the river, to be dis- 
tributed at different commercial points without the Inmits 
of the State of Hilimois. As said by this Court in) Z7e/e- 
graph Co. vs. Texas, 105 C7. S., f64g, In commenting 
upon the Slate Freight Tar case, ‘In this, the court 
‘should apply the rule announced in Brown vs. Mary- 
“Vand, 12 Wheat., g/g, that where the burden of taxa- 
‘tion falls ona /Azvg which is the subject of taxation, 
‘the tax is to be considered as laid on “he /hing, rather 
“than on him who is charged with the duty of paving it 
‘into the treasury,’’ citing a series of decisions of this 
court which are unnecessary to particularize here. The 
Court further sav in the 7e/egraph Company case, (105 
U.S. 460), ‘‘taxes on vessels according to the measure- 
“ment without anv reference to the value were declared 
‘to be taxes on tonnage: state tonnage cases, 72 Ila/., 
204: Prete vs. Morgan, 19 16., 581; Cannon vs. New 
Orleans, 20 1b,, 577, and luman Steamship Company 
vy. Tanker, og CS. 238. From which the Court argue, 
that if atax for every two thousand pounds of freight 
carried is a tax upon the /rezgh/, or for everv measured 
ton of a vessel, a tax upon /oxnage, ete., the tax im- 
posed by the State of Texas in that case was but a tax of 
the messages, and so far as It operates upon messages 


sent out of the state that it was a regulation of foreign 


" 


and inter-state commerce. 


Again, this court in \oran 27. New Orleans, 112 U 
S.. 73-4. expressiv approve the doctrine in the Z7clegraph 


is ; oe wy east +) / / -? vies : . , 
C ompaty case anc tile Nas br, Lee Lan Case and Prown 


2. Varvland, i2 Wheat., 41g, and sav: “It has often been 
‘yudiciallv declared that vessels engaged in foreign or in- 
‘“‘ter-state commerce, dulv enrolled and leensed undet 
“the acts of Coneress, may be taxed ba state authority 
is Property, provided the tax be not a tonnage tax and 
‘is levied only at the port of registry, and is valued as 
‘other property in the state without untaverable dis- 
“crimination on account of its emplovment.’* But the 
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court adds, **The license fee in the present case 1s not a 
‘tax upon the boats as property according to any valu- 


‘ation.’ 


So in the present case, the complamants’ boats, and 
the property transported (before shipment), were subject 
to general taxation lke other property within the jurts- 
diction of the state, but the legislature lias assumed to 
authorize the detendants, as canal commissioners, to im- 
pose a specific tax upon the tonnage capacity of vessels 
and a Specitic tax upon thre CATYOeS OF ICC While being 
ransported in the ordinary course of their business as ar- 
icles of inter-state Commerce. Phe Legislature assumed 
to do tis mm this instance, not by way of compensation 

 “rnproved navigation,” but lor purposes of yveneral 
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revenue. toswell the revenues of the I]limomw and Mieh- 
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van Canal. over which it has exclusive purtsdiretion. ir 
attain this end the detendants, acting under thus sup- 
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"OF ~~ J Inisdiction of COneress, and to rev rlate navi- 
‘vation she does that which Congress has the power lo 
“do and is authorized be the Constitution within the 
‘same limit to which Coneress is restricted, and Con- 
“oress cannot raise money tor the benefit of the state 
“treasury. so neither can a state exercise the Sane powell 
‘for the same purpose. 


Constit 


. 
*?t tye *, 
‘ f. ‘ 


Iustice Greir in delivering the opimion savs (p. 


Ms provision (referring to the 
itt 


‘ ; a eerste | ° 9 ert ‘ . 
Mwai Gwie Bie Lele Wiis L¢? 


P ! 
: protect both vessel 


ecarvo from state taxation while 77 /ransi/u, and 


7 ? | 2 + o . 
he power cannot be evaded bv cailing 1t a tax on 


aster or passelver. The 


Ls power to 
. . , 
iis intercourse challenves the rigiits to ¢ <clude it 
] Bes : } 
‘tlic and tnus tmwar>rt ti 


’ . ] . . ,. >. - . 
Congress has regtiated commerce 
‘ ‘ “ys? , 
iit . \ { rilt ~¢ i 4 \ 4 4 . he ™ ate ® fay if i f d Ms Sh) r/ i/ 
; } +? ‘ | - t - ** + ] + +} Se . 
nx free, and it 18, theretore not left to the discre- 
Tii¢ ~" } ‘ tr) cy Te give? , ,? | ‘ 


r DPCTINISSION LO CNCT- 


. ,. 
’ 
- ‘ ‘* ‘ 7 9 | , ‘oy, T ** . . ** . | . ‘ 
fesse, Was 11a l srt INT\C mfrrand tlavento 
: . 1 , . } 9? >» } + 
. ’ ; : * 
rrand Ra s° wan BD >2 tons burden: was no munch 
. ‘ ‘ . ‘ 7 
, 79¢r ’ a°*g ° *% ‘ f* ‘s+ * " . 
emit al RaVIeal © icihk meet Cid, STI@ TU ih Connec- 
b o . 
+ * + + ae os a ** : ’ ] 
lO; Willd , cs 2 iTvIC! ’ ssi > bi¢ MiKe OTF OF] 
a i T ’ ? 
; ‘ ‘ ; 
ee i uP Vi j 7 { t os 6 IVETING thre 
? ’ ? ‘ 1? ’ ’ ‘ 7 ° ’ ha : ** . >. 
lt ’ ‘ ; ae i fost { | . * ? 7 
| .** } 7 . . , ’ 
rATCICC ..% ta i , \ ’ ‘ \\ ‘ "¢ ’ hn 
~ ~~ j \ 
rorcatoies aD a Wigal towhren ‘eoptihl 
+8 eX i : ~ , — a a ; i ryt 
, 
’ ,? ‘ ‘ ‘ *% ‘ . ‘ 
’ i i ie. 65 ; ri COT) js Dan ’ rit ar e 
7? , , . . . ‘ . 7 ‘ 
‘? { «? iii ~ t : » * ' s+? 


[29 | 


“the United Siates within the meaning of the act of Con- 
“OTess © * when thev form in their ordinary 
‘conditions by themselves or by uniting with other 
‘waters, a continuous highway over which commerce 
‘may be carried on with other states in the customary 
‘mode in which such commerce may be conducted bv 


‘‘water.’’ 


It is further said (p. 565) ‘‘So far as she was engaged in 
‘‘transporting goods destined for other states, or goods 
‘from without the limits of Michigan and destined to 
‘‘places within the state, she was engaged in commerce 
‘between the states. However limited that commerce 
‘‘mav have been, she was, as far as it was, subject to the 
‘legislation of Congress, for whenever a commodity has 
‘begun to move as an article of trade from one state to 
‘‘another,commerce in that commodity between the states 


‘has commenced.” 


It is alleged in the bill and adniutted bv the de- 
murrer that the erection of these dams were practical 
obstructions to the navigation of the river bv steam 
boats and barges which were accustomed to navigate 
the river in its natural state. So far as river 
cominerce was affected by their construction it was af- 
fected injuriously, and no compensatory advantages re- 
sult to those engaged in river commerce proper bv the 
construction of these dams and locks. The purpose of 
their construction was not primarily toincrease the facil- 
ities for navigating the river bv steamers and other ves- 
sels adapted io its navigation, but which from their ca- 
pacity and tonnage could not navigate the Illinois and 
Michigan Canal, but to especially afford additional facil- 


ties for canal boats navigating the canal to navigate the 


. 
a y 


river, and to increase thereby and by these unlav .alim- 
positions upon the vessels navigating the river only, 
revenues of the canal proper, as cenal boats owing to 
their consiruction require a much greater depth of water 
than the tlat-bottomed steamers and vessels navigating 
the river, and owing to the low stage of water in the 
river at times canal boats could not pass from the canal 
down the river to St. Louis and return. In other words, 
the revenues of the state arising from these impositions 
upon Steamers and other large vessels that could no, navi- 
cate the canal, and thetrcargoesfrom which otherwise no 
revenues would be derived, would swell the general rev- 
enuesot the state if imposed upon them for the Arvilege 
of passing through these locks and dams under the 


Craitv. pretext o1 affording an “‘improved navigation 


ror river comlme4»©rce. 
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The impositions assumed to be made upon the vessels 
of the complainants and their cargoes are direct taxes 
upon the cvesse/s as instruments of inter-state commerce, 
and upon the cargoes as subjects of inter-state commerce, 
without reference to either the value of vessels or ec r- 
goes, for the privilege of navigating the Illinois river; a 
public highway of the United States over which Con- 


eress has exclusive jurisdiction. 


These acts of the General Assembly of the State of 
Hlinois under which the defendants assumed jurisdiction 
of the river and impose these tonnage duties and taxes 
upon the cargoes being transported, it 1s submitted, af- 
ford no justification for this interference with the navi- 
vation of the river and the collection of these duties. 
Thev were simply flagrant violations of the Federal 
Constitution, and the only substantial answer that has 
thus far been made in vindication of these unlawtul acts 
of the defendants ts, that these tonnage duties and sy 
cific impositions are a mere charge for this falsely as- 
sumed ‘improved navigation” of the river. This posi- 


tion, if is insisted. is entirelv untenable. 


As betore remarked, under the act of 1869 no an- 
thority was given for the collection of tolls for the puais- 
sage of the lock proposed to be constructed: not until the 


constitution of the state prohibited appropriations for the 


construction of canals was it attempted to tmpose these 
excessive charges upon the river commerce. The ohiect 
sought by this act authorizing the erection of this first 
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lock and dam at Henry was to permit the pass1ze of canal 
boats that were accustomed to navigate the canal, over 
the bars in the rivers a/a// times of the season, and thus in- 
crease the revenues of the canal, and this was the ‘‘com- 
pensation’’ that was contemplated, in the first instance, 

that the state would derive for what was termed its 77 - 
proved navigation of the Hlinois River. It was never 
assumed for a moment by those who were instrumental 
in procuring the passage of this act by which this 1m- 

provement was practically inaugurated, that the state had 
any right to assume jurisdiction over or control nav- 
igation upon the river. It was not intended to 
obstruct it and at the same time impose  oner-. 
ous duties for the constitutional right of all persons en- 

caged in inter-state commerce to navigate the river. It 
was simply intended by the construction of a series of 
locks and dams to render the river navigable at all times 
of the vear during the periodsot navigation, so ‘hat canal 
oats (which draw more water than many large steamers) 
could pass from the river into the canal; whereas their 
mability to dose at all times diverted the shipment of pro- 
duce upward along the Lino river that naturally 
vought Chicago as amarket, down the vtver to St. Louts, 

or upon the ratlroads leading across the State, hy cehich 

(Chicago was avoided, and in consequence the State lost 
the tolls thai otherwise might be realized tf that commerce 


could be carried on by by the use of the canal. 


This case does not rest upon the principles, upon which 
the cases of Jacke? Company 7%. nCOkRNe. oO: UO. §. So: 


The Packet Company vs. St. Louts, roo U. S. 422: 


Packet Company vs, Cattleshurg, 10s U.S. 559: Licks- 


Aurg vs. Tobin, 00 U.S. 430; Transportation Company 


—_ 
. 
~— 


os. Parkersburg, vo7 U.S. 691, and other kindred cases 


which support a charge for use ot artifcral channels 
wharves and like improvements made by the state and 
which the state in the exercise of its local authority has 
the undoubted right to make, and which do not operate 
as a restraint upon navigation of the navigable rivers or 
waters of the United States by such vessels as were ac- 
customed to navigate them in their natural condition. 
None of this class of cases are applicable to the case at 
bar. It is admitted that the complamants were engaged 
i inter-state commerce; that the cargoes of ice trans- 
ported in their vessels were subjects of inter-state com- 
inerce. It is admitted that facilities for navigating the 
river were not increased by the construction ot 
locks and dams, but were impeded seriously, and that 
thes WTC subjected to heavy losses. 

The river commerce did not require the construction 
of these locks and dams. It was not the 


primary object 


of the state, in authorizing the construction of these 
hOCcKS and dams to promote Mter-state commerce Or any 
. , . . 
other commerce wafer fhe rroer whieh was carried on by 
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merce, and charee therefor: but that is aver 


different matter from assuming to take the entire charge, 
contro! and jurisdiction over a navigable stream subject 
to the paramount and exelnsive authority of Congress, 
and providing that unless thosé navigating the river 
submit to use the artificial channels and artificial struc- 
tures erected by the state, they shall be prohibited from 
navigating the river at ail. The state has the unques- 
tioned right to exact tolls tor the passage of canal boats 
through the canal which it has constructed from Chicago 
to Peru and Ia Salle, covering a distance of 100 miles, 
and possibly measure the compensation to be paid for 
the uve of the canal by the tonnage of the vessels navi 
vating it or the amount or value of the cargoes being 
transported, but in this tnstance the imposition assumed 
to be made by the state is two-fold, viz: a tonnage dutv 
upon the fovvage capacity of the vessels navigating the 
river as 7ustrumcnts of commerce anda direct tax im- 
posed Upon the CAM LOES being transported (Ts sayects af 
commerce, Without anv reference to their value, and re- 


vardiless of anv and all other considerations, and this for 


the privileze 2) of navigating the [linots river, a public 


highwav of the United States over wiich Congress has 


xclusive mrisdiction 
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If the state mav do this, whv is not its power apreme mM 
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the matter and exclusive to the same extent as said in the 


case of. hla pprey (re merle wupraf with respect 
to the vhts of those states to revuilate COMMMeErCce prio 
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remarked, Thev could have dete nea tha ll ves- 
‘sels PassIny ly) and down the stream shot! PUurste a 


‘uel rather than another where there were two. The 


‘had plenary anthority to make improvements im the 
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‘will. 


But this power which might have been exercised by 
the states before their admission in the Union was dele- 
vated to the general government. This being so, upon 
what principle can the state of Illinots assume to take 
exclusive control and jurisdiction over the Illinois River 
and obstruct it bv a series of dams, and arbitrarily enact 
and declare that all vessels before then aceustomed to 
navigate the river in its natural state, whether engaged 
In state or inter-state commerce, shall be demied the 
right to navigate the river at all unless the exactions im- 


posed are comphed with ? 
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VWorrss a7, fraston., 15 \[ass » 282. 


Stnot co. Daven sort, 22 Howard, 220. 
Foster 7. Davenport, 22 How., 244. 
Henderson v. Mayor, ctce,, of N. ¥., 92 U. &., 
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A state cannot accomplish by indirect methods what it 
is forbidden by the Federal Constitution to do directly. 


People wv. Raymond, 34 Cal., 492. 


It would be wholly immaterial, if true, that one of the 
purposes of these impositions was to obtain compensa- 
tion for the assumed “‘improved navigation,’ if the 
general purpose was that of revenue and to control or in- 
terfere with the business and property of the complain- 


ants while pursuing an inter-state commerce. 


The right of a state to construct artificial channels of 
commerce and charge for their use, 1s of course not 
questioned. It has undoubtedly the same right to im- 
pose such charges for the use of its own artificial chan- 
nels of commerce that a railway company, or a transpor- 
tation company, incorporated under the laws of the state, 
would have,which, by the appropriation of private funds 
has opened up an artifictal channel for commercial inter- 
course. And it mav be conceded that the state mav base 
its charge for compensation for the use of its artificial 
channels, as is done for instance, 1n the case of the Erie 
canal, and other canals, upon the amount of tonnage 
transported by the vessels, or possibly upon the tonnage 
capacity of the vessel, provided such charges are reason- 
able (and are not imposed upon etther the vesseis or car- 


CFOS, CPN 27S rremeecwes Or SMPIECTIS OF COMMCT es : and mere! \ 
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tor the purpose of obtaining a reasonable conrpensation 


for the conveniences and facilities afforded for transpor- 
tation which paruies may avail themselves of or not. At 
least for the present purpose it is unnecessary to contro 
vert this, but as sahyects and instruments of commerce 
verely, the state can have we r7eA/ to tax the vessels and 
cargoes for purposes of revovuc. While it might tax 
them undoubtedly where thev are owned, as other prop- 
ertv is taxed tor DUTpPOses of general revenue, vet the 
state would have no right to impose a tax upon them, 
based otherwise than upon the value of the property. In 
other words, the state can not 1mpose a tonnage tax—a 
tax based upon the cvAzca/ capacity of the vessel as an 
mstrument of commerce, nor could it rmpose an arbi- 
trary tax based upon the actual tonnage of the carge 
transport dasa safect of commerce, and anv attempt to 
pose such taxes or duties would be clearly in violation 
of the commerce clause ot the Constitution md the acts 
ot Congress. Such is prectsely what has been done and 
whit the State persists in doing in thts tustance, 4 
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diction, and, when,ifitelects to assert rt, plenary power and 
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OCTOBER TERM. A. D. 1886. 


Wa. L Hesse. James L. Hese. Horatio G. Loowrs 
wp Lerner Loomrs. 
A ppe llanta. 
rs. 
Joseen ©. Giover. Mardis Kixowan anp Bexsaw s 


r. SHAW, Canal ¢ CMM BRONTE, 


BRIEF AND ARGUMENT FOL APPELLEES. 


GhOMGE HUNT, 


Attorney-Gre hie ral ot the State of Lilinens. 


SPRINGFIELD: (Li 
H.W. RoKKER. STATE PRINTER awp Eisner 
]SS¢). 


SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM. A. D. 1886. 


HUSE., LOOMIS & CO. 
Us. 


JOSEPH (), GLOVER et al, 


BRIEF AND ARGUMENT FOR APPELLEES. 


Appellants filed their bill of complaint in the Cireuit Court of 
the United States for the Northern District of Illinois on the 21st 
day of July, 1881, setting forth that William L. and James L. 
Huse were citizens of the State of Missouri, and Horatio and 
Luther Loomis were residents of the State of Illinois. That they 
were engaved, from 1864 to the time of filing the bill, in cutting 
ice on the Illinois River, in the State of Illinois, and shipping the 


same to points outside the State. That they were not aided in 
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Said bill averred that the said acts of the Commissioners in 
eoll ting said rates t ils ana riekt eS We Withont an? mriry of 
law, and praved for a wit of urction restramipg them from 
burt rexucting and col rier [ee i} nits wrv TOlis, Torereaes 
duties or other cuarges as lh sna t set fort! 

Defendants tiled their demurrer to sand b andoon the Ith das 
of March, A. BP. ISS3. the demurrer was sustained and app 


lants«c¢ mMpiainants below lectin to stint ON their said boll, tha 
sume Was distuissed and the case is brought te this Court bv ap 
peal, 


The several acts of the Gen ral 


\ssembivef the State of [I 
nos, relating ti thre 


miprovement of the. 
River. are before this Court. and tt is ureed by appre lant. thint 


the siti ucts snid the PoWers eotliferred thereun r rire it | thet 


with the Constitution of the United States and the laws of Con- 


(Tess. 

[tas not elaimed by the bill in thi 
nissioners have 
by the laws cf the State of [lino 


is the validity of th 


, } . . 
the matters complained of DV Thr ri} briitaets 
e 
TT! os . Si“ . é 4} ‘ ') ; 
He Onpectlions railsed avValls trie’ Vil i - ? Liie’ git —s ive 
+ 1] - f " . » ¢ 
l. Ll«l | i? rolls Tad prerse i i \ ‘ tj ij idie] Lriete lie i's 
(oi tii State of | jests Ub ppeel t's 6 Peet j i! if bik (‘hs 
rite il Vits ’ it) (>: tii ’ }} r? i , % ‘ ; 4 ‘} ‘ rit eit 
oT Pius \ Yauron | " ‘ ‘ ; rl ‘ ‘) ,? ¢ ‘ ’ T 
' . 5 . 
Willers leit bicr Weaker Clas I ~Dppel i @. ¥ Vrediece red ("iii 
rving places between the stalie at pTELTELOn area 
forever free to inhabitants of amd terri’ . tis to thie TIZC TIS 


. ae 
havViention of the Liiinots 
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of the United States, and those of any other States that may be 
admitted into the confederacy, without any tax, impost or duty 


therefor. 


2. In violation of section 10, art. I, of the U.S. constitution, 
which prohibits any State, without the consent of Congress, from 


laying any duty on tonnage; and 


3. In violation of sec. 8, art. I, of the U.S. constitution, which 
invests Congress with power to regulate commerce with foreign 


nations and among the several States and with the Indian tribes. 


If the provisions of the laws of the State of Illinois herein com- 
plained of are invalid against these complainants by 
reason of the ordinance and constitutional provisions above 
referred to, the Court below erred in sustaining the demurrer and 
the judgment should be reversed. If the said laws of the State 
of Llinois are not invalid by reason of -:ail ordinance or eon- 
stitutional provisions, then the demurrer was properly sustained 


and the judgment should be affirmed. 


The tirst two objections may be considered together, to some 
extent. The ordinance provides that the navigable waters re- 
ferred to shall be free, as well to the inhabitants of the Territory 
as to the citizens of the United States and the States that may 


be admitted, without any tar, impost or duty therefor. 


Section 10, Art. I, of the constitution, provides that no State 
shall, without the consent of Congress, lay any imposts or duties 


on imports or exports, except, &e., ner lay any duty of tonnage. 


Unless the tolls charged by the Canal Commissioners for pass- 


ing through the locks on the Illinois River were taxes, imposts or 


duties for the privilege of navigation of the river, or were imposts 
or duties on exports or imports, or duty of tonnage, then such 


tolls were not prohibited by the constitution or ordinance, 


lt is haraly necessary to state that by the words “tax, HU pPOsts, 
and duty,” as here used, are meant a levv upon property or ona 
privilege for the use of the eovernment, made by virtue of the 
power of sovereignty. They have no reference to money pandas 
compensation for something done, and dependent on a preperts 


’ 


oe 4 
rieiit. 


This Court lias siti: 


4 3 however, the trustees of the town had a meht to e Thi peti- 
sation for the use of the Dmproved landime, or wharf, which they 
had made. it is no obreetton to the ordimance tivine the amount 
of this CODD Pe bisit’ bon threat T Wits thhemustliied ny the -1ze of the 
vessel, ane that this size wos ascertaimed by the tonnmave of cach 


vessel, lt Is redler, afte r thy cle *IsitvTin We I Ve mide, ft semi t lis it 
TX Lproorn TOarisage. C’annou Vo New fheleas Mi Wall. S64: 


C's. y. Keol nih. a | S. Si}: Peg j ; A me ~ | / is. iM) f ee 
(pau ¢ i} lhe ppene ted 34. 


Dar i, / Cn. \. het) fheoly ; /. ti | - >. ett. 


“Still less ground exists for holding that the penalties mnposed 
for a refusal to obey the rules for places of landing, and the 
orders of the wharf-master on thet subject are TaNes on fonmpmage, 


‘Nor is there aa V room to question the right ofa eity or town 
situated ant navianlle Waters to build shied own il wharf stiituble 
for vessels to land at, and to exaet rensonable competsation for 
the facthties thus atforded to ve-sels by the use of such wharves, 
and that this as ne infringement of the constitutional provisions 
COMCECTUA feomppacee tanes copecd thee re blatior if « ri,dbie ree. Phid, 


it Tv thi Steamship ee = A dinher. ‘4 | , a, ae, 1 ee eek | If 
may be conceded, also, that foreign steamships and other ves 


sels visiting the ports of a State for business purposes, may be 


made liable, by the laws of such State, for all reasonable and 
proper port charges. This is but a fair return for the benefits re- 
ceived.” ; . “The tax imposed is not merely a 
mole of measuring tie compensation to be paid.” Clearly im- 
plying that the tax, which is for compensation, may be measured 
by the tonnage of the vessel. “When the charge 1s for service ren- 
dered, it is Wholly immateriai whether the amount of compensa- 
tion is to be measured by the tonnave of the vessel co nomine, or 
by any other mode of measurement, as courts look to the sub- 
stance, and not merely to the form of words.” 


Harbor Commissicners Vv. Pashley, Ys, CL B15. 


The State of Wisconsin authorized the construction of piers, 
booms and dams in the Chippewa River, a navigable braneh of 
the Mississippi River, in aid of rafting logs down the river. These 
structures materially interfered with and obstructed the general 
navigation of the river. Held, however. that in the absence of 
any action by Congress, the State had full power to enact such 
laws as it saw fit to enact towards enhancing the usefulness of 
the river in any particular line of navigation, notwithstanding 
the general navigation of the river was thereby seriously impeded, 


Pound 7. Lurch. 5 . ». ao. 


That case was very like the ease at bar in many particulars, 
viz: both the Lilinois and Chippewa rivers are tributaries to the 
Mississippi River: both are navigable streams; the Chippewa lies 
wholly in the State of Wisconsin, and the Illinois les Wholly 
within the State of [ilimois: Congress lias taken no action in re- 
lation to the navigation of either river: the Legislature of Wis- 


consin authorized the obstruction of the Chippewa River, and the 


Levislature of Llinois authorized the obstruction of the Hlinois 
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River for its improvement, aud in pursuance of such authority 


obstructions were placed in each river. 


There is this difference, however: The obstructions authorized 
and placed in the Chippewa Liver were for the benetit of merely 
one class of people using the river, (. ¢., persons thoating lows 
down the river; while the structures authorized by the Illinois 
Legislature to be placed in the Illinois River were for the genera! 
benefit of all persons using the river, and not for any particular 
class of persons, but to increase the general usefulness of the river 
for all persons navigating it. [tis impossible for us to see how 
the construction of the dams and locks im the Llineis Liver ean 
be condemned without overruling al! that was said in the ease of 


Pound Ve Turek. supra, 


The dams and locks in the Illinois Liver are public pnuprove- 
ments, not merely to facilitate the use of the river by those en- 
gaged in one line of business, but to facilitate its use by all 


persons in all classes of business. 


So far as relates to the charves for passing through the locks. 
based upon the tonnade, being in contlict with that clause of the 
Constitution which prohibits the States from imposing tonnave 
tax, «duties or imposts, is concerned, this case must be determined 
by the decision of this Court in Packet Co. ve Neohkuk, WLS. 80, 
and the later eases of Packet Co. ve St. Louis, WOU S. 423. 
Viekshurg ve Tobin, Yd. 480. and Pachet Co. v. Catlettsburg, 105 
U.S. 559. 

In the case at bar, the charges for passing through the loek-, 


based upon the tonnage of the vessels, were not collected mnerely 


Ss 


as the exercise of the sovereignty of the State, or for the pur- 
poses of revenue, or for the mere privilege of navigating the river 
or entering a port, but they were charged and collected as an 
equivalent for the use of the improvements. As said in Packet 
Co. v. Keokuk, “the demand is an assertion, not of sovereignty, 
but of a right of property.” And im that case, where wharfage 
was charged, based upon the tonnage. the charge being for the 
use of an improved wharf, the Court said: 


“It is in no sense a regulation of commerce between the Siates, 
nor does it impose duties upon vessels bound toor from one State 
to another, nor compel entry or clearance in the port of heokuk ; 
nor is it contrary to the compact contamed in the ordinance of 
1787. since it levies no tax for the navigation of the river. ’ 
» : The record shows that the wherface charged to these 
plantitfs "nm error was for the use of o wharf built, paved and im- 
proved by the city at large expense. So far as the ordinanee im- 
po-es end Ye viulate s such il charee. if is hot Obmoxicus to the awecu- 
sation that it is in econtliet with the constitution.” 


The eopstruction of thie dittus bad lowk-s Wits ly authority of 
the State, and Wasa pubhe improvement for the general benefit 
of the people of the State. Tt was an noprovement of one of the 
public highways of the State, under sanetion of the highest an- 
thority of the State, and ds not in contlict with any of the higher 
Federal enactments. [tf may have interfered with the former 
eustoms of plainitfs in error, bat this Court dias said: 


“An abridement of the mehts of those who have been accus- 
tomed to use them, unless if comes in econthet with the conustitu- 
tion or adawof the United States. is an affair between the gov- 
ernment of the State and its citizens, of which this Court can 
take no cognizance. 


Transportation Ca, v, Chicago, WOU SS. ORS. 
Wilson v. Black Burd Creek, we. Co., 2 Pet. 250. 
“It has lone been held that navigable rivers. Wholly Withinon 


State. are not cutside of State jurisdiction, so long as Congress 
does not interfere. 


Transportation Cov v. Chieaga, supra, 
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A law of the State of Pennsylvania directing the payment of 
pilot and half-pilotage fees was held not to be in contliet with 
that provision of the constitution of the United States which pro- 
hibits a State from laying any imposts or duties on imports or 
exports or tonnage. 

Cooley v. Board of Wardens, 12 How, 299. 


Neither is if repugnant to that clause which declares, “The 
Congress shall have power to regulate commerce with foreign na- 
tions and among the several States.”-——Jhid. 

The collection of wharfage fees charged by a city for the use of 
a Wharf improved and maintained ly the city, and based Lipa 
the tonnayve of the vessels using the same, is not in violation of 
any of the provisions of the constitution of the United States, or 
of the acts of Congress. 

Pachet Cov. St. Louis, WOU. S. 425. 
Vichkshurg ve. Lohin, wo. S. 4B. 


Packet Co. v. Keokuk. (U.S. SO. 


By the laws of the State of Illinois the Canal Commissioners 
wre viven control of the improvements of the navieation of the 
Hlinois River, with power to prescribe rules and reculations in 
respect to the use of the same and tor stablish and collect reason- 
able rates of tolls for the passuge of the locks constricted 


therein. Rev. Stat. ISi4. Chap. 19, See. 8. 


Said Commissioners assumed to exercise said powers, caused 
locks and dams to be constructed tn order to aid navigation tipo 
said river, and fixed rates of toll for th pakssaere cl Ve s-els 
through said loeks, the rates bem tived at a certain sum per ton 
upon the tonnage of the vessel. It has been the poley of the 
National Government and of the States to improve the transpor 


{ation facilities of the navigable streams within their borders, 


tL 


The State of [linois has improved the usefulness of the [linois 
liver, and is under a continuous expense to maintain such im- 
provements. As a result of the Improvement it may) at times, 
hinder some individuals in the use of the river for navigation 


purposes in some specific or isolated transactions, 


The State also charges a slight compensation for the use of the 
improvements, to reimburse itself in whole or im part the neces- 


sary expense of maintaining said hnprovemeuts. 


That such a course is not antagonistic to the acts of Congress 
or the Constitution of the United States is well shown in the 
opinion of Mr. Justice Harlan, decidiny this case in the Court 


below. and in the eases cited. 


The tolls charged are not “teres, suposts or duty.” but are 
compensation for the use of the improvements furnished. The 
sume rensoning that would support the charging of tolls for 
the use of a wharf would support the charging of these tolls for 
the use of the locks. Both charges are compensation for the use 
of improvements constructed to aid and enhance the facilities 


furnished by the navigable stream for transportation purposes. 


The ordinanee does not say that the rivers shall be forever 
ree, absolutely, but only that they stall be free Without, or free 
from auy far, duty OY LNpoOsts, 

Il. 
We further submit to the Court that the orlinanee refecred to 


has no restraining effect ())) the eXYereise ot levislative POWs rs. 


This Court said, in Strader et aleve. Grahaw, 10 How, 82: 


‘In the States since formed in the territory, these provisions 
so far as they have been preserved, owe their validity and author- 
ity to the Constitution of the Umited States and the e stitutions 


eee ne 


and laws of the respective States, and not to the authority of the 
ordinance of the old confederation. As we have already said, it 
ceased to be in force upon the adoption of the Constitution, and 
eannot now be the source of jurisdiction of any deseription in 
in this Court. 

To the same effect are the decisions in Perinoli ve burst Mua aies 
pality, 3 How, 55%. 

Pollard v. Ilagan, Id, 212. 


lus. C'w, : Curtenius ct al.. t) Mle le an, Zo, 


It seems, therefore, to follow that all the restrictions upon lev- 
islative action mist he found in the constitutions of the State 


and the United States. or the aets of Conuress. 


Il]. 
The acts referred to do not conthcet with the clause of the Con- 
stitution delegating to Congress the power to re culate commerce 


with foreign nations and among the several States.” 


This Court has repeatedly held that the force of that clause is 
simply a delegation of power to Congress, and until Coneress acts 
it has no effect upon matters within a State which may otherwise 
be regulated by the State. The [lmois laws simply look to the 
improvement of a highway wholly within her borders. They do 
not contlict with any laws of Congress relating to the same muat- 
ter. So long is they dy net conthet with; rittional laws thei 
operation and enforcement are matters purely between the State 
and her citizens. 

“If Congress had passed anv act Which bore upon the eas. 
any act in execution of the power to regalat: comiaerce, the ob- 
ject of which was to control State legislation over those stall 
navigable ereeks into which the tide tlows, and which abonnd 
threo muout the lower country ot thy \l) Lidl tiia Soollbhern 
States, we should feel not much «itticulty in saying theta Stat 
law coming in econtlict with such act would be void. But Con- 


vress has passed no such act. The repugaaney of the law of 
Delaware to the constitution is placed entirely on its repucnanes 


j 
| 
| 
; 
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to the power to regulate commerce with foreign nations and 
among the several States: a power which has not been so exer- 
cised as to affect the question. 

Wilson et al. v. Black Bird Creek Marsh Co., supra. 


“Until the dormant power of the constitution is awakened and 
made effective by appropriate legislation, the reserved power of 
the States is plenary, and its exercise in good faith can not be 
made the subject of review by this Court.” 


Gilman v. Phila., 3 Wall. 713. 


“But until Congress assumes to control the commerce of the 
river, | take it to be clear law that, as to those streams which he 
wholly within the territory of a State, though approachable by 
other streams from other States, as in this case from the Missis- 
sippi River, the State within whose boundaries such river lies 
miuty legislate in reference to its commercial use as a publie high- 
way, and such has been the uniform practice throughout the 


country. | 
Tlecrman Vv. Beer Slough, ete., Co, 1 Dis. 334. 


Until Congress assumes control of the commerce of a river 
Within a State, the State may authorize the eonstruction and 


f piers, dims and booms in the river for logeing 


hitintenance 0 
purposes, even though thev may mterfere with the navigation of 
the river. Lhid. 

In the absence of specific legislation by Congress the regulation 
of a navigable stream ois left entirely with the State, and the 
Groverninent cannot by foil or information prevent or abate why 
obstruction. 

('. S.v. Beet Slongh Mpg. Co., 1 Bis, 424. 
(Sov. New Bedterd Bridge, 1 W. & M.A, 

The grant of power to the General Government can not be con- 
strued as an absolute prohibition of the exercise of any power 
over the same subject matter by the States. 

License Cas 8, 5 How. 3354. 
Hlouston ve Moor 2 Wheat. # 


Coole y Ve Ward MW. C86. 12 How. ey. 


. : 
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The courts have frequently held that acts of the State legisla- 
tures, authorizing an increase in the usefulness of navigable 
waters, as the building of dams, wharves, locks, piers, bridges, 
&e., were not repugnant to the provisions of the Federal Consti- 


tution. 


‘We, therefore, can entertain no doubt that the Legislature 
may improve, at their discretion, the navigable rivers of the 
State, and authorize the construction of any works on them which 
shall not materially obstruct their navigableness. They may 
build a dam over the Maumee, if it shall be so constructed with 
a lock, or otherwise, as not materially to obstruct its navigation.” 


Spooner v. MeConnell et al... ] MeLean. O37. 


A dam or other fixture on a stream, which is substantially an. 
improvement of navigation, can nof be regarded as such an ob- 
struction or impediment as was within the contemplation of the 


framers of the ordinance of 1787. 


Judge Leavitt's separate opmiom in Spooner ve MeConnell of 


a, 1 MeLean, 837-3876, 


* The river is therefore open and free to all persons, for the 
purposes of navigation: not as a personal right, but subjeet to 
vovernmental authority. The right to. unobstructed navigation 
of the river is to be regarded a clear and undoubted right, para- 
mount to every other use of the water. It is an inherent. para- 
hiount right of the people, but not exclusive of a partial obstruc- 
tion or inconsiderable detention, by a dam constructed in pursu- 
ance of governmental authority for the developinent of the coun- 
try, for the accommodation of public necessities, or of commerce, 
or travel upon land. Partial diminution of the navigability of a 
stream for these purposes, unless restramed by the superior legis 
lation or authoritv of the General Groovermment, bas been the 
establishe l power of the States sine the formation of the Gov- 


ernment. 


Wiondman Ve Aelhourn Mey. ('o, 1 Bissell, 316. 


Iniler legislative authority dam- Miay be brult mm navienble 


streams, with locks or sluices, for the accommodation of the 


whole people.—Ihid. 


l4 


“The value of the property on its banks must be enhanced by 
excluding the water from the marsh, and the health of the inhab- 
itants probably improved. Measures calculated to produce these 
objects. provided they do not come into collision with the powers 
of the General Government, are undoubtedly within those whieh 
are reserved to the States. But the measure authorized by this 
act stops a navigable creek, and must be supposed to abridge the 
rights of those who have been accustomed to use it. But this 
abridgment. unless it eomes in contliet with the Constitution or a 
law of the United States, is an affair betweea the government of 
Delaware and its eitizens, of which this Court can take no cogn- 
ZANE. 

Wilsow et al. v. Black Bird Creek Marsh Co.. 2 Pet. 245. 

A State may pass and enforce a law declaring that “tno person 
shall cause, or p ‘rmit to be tloated down Connecticut Liver, any 
masts, spars, logs or other timber, unless the same are formed 
and bound into rafts, and placed under care of a sufficient num- 
ber of persons to govern and manage the sume, so as to prevent 
damave thereby,” even In case the logs come from one State and 
pass through another, on their way to a third State. 


Hlar many, Lamber Co., 129 MIass. SS). 


The Maryland Cote, woich requires the same rate of license 
from citizens as from non-residents, doas not eontlict with the 
ecommerce elause of the United States Constitution. or with art. 


t sec. 2. The value of the stoek is adopted as a standard merely. 


> bPneael va Nf ti . STi NL. whe 


Riparian owners on a navigable stream can not recover dam- 
ages for a diversion of the water by the State, or by a corpora- 
fion acting by authority of the State for the improvement of the 
navigation. 

Black River Imp, Co. v. LaCrosse Bouming, ete., Co, 54 
Wis, 65%, 
“The power of a State to improve the navigation of a navigible 


river. Within its limit, between a port of entry and a port of de- 
livery established by a law of Congress on that river, and to peo- 


a * 


a 6 


a * 
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vide for the expense of such improvement by a grant of tolls on a 
deseription of vessels passing up and down the river, whieh. 
without such improvement could not ordinarily pass, does not 
contlict with the power of Congress to regulate commerce : and 
such grant of tolls, therefore, 1s not void, as repugnant to the 
Constitution of the United States.” 


Kellogg v. Union Co., 12 Conn. F. 


A State may improve navigable waters 
Palmer v. Cuyahoga Co. 3 MeLean, 226, 
Jdo'ly We Draw Brida ('o., t) MeLean. Lae 
Moore v. Peace, "4 Llow. 56s. 
Linprovem nt Co. vi. Manson. 43 Wis, 255. 
Cooley's Const. Lim. 501. 


Angell on Watereourses, § 5tl, 


And collect tolls for the use of the improvements: 
Canal «a Navigation Cn, v. Park r, 20 La. Ann. 430. 
Canal Co. vo. Lawrence, 2 Han. 168. 
Thimes Bank vo Lorell, 1S Conn. 50O. 


M. it ynolds - Sw lhe . s Bush, tye 


This Court said in County of Viale 3 Kamball, lin | . -. Gee. 


“The uniformity of commercial regulations, which the grant to 
Convress Wits 7 oned to secure fcritinist conthetimg State provis- 
lons, Was necessarily mtended only for cases Where such uniform- 
itv is practicable. When, from the nature of the subject or the 
sphere of its operation, the ease is local and limneted, special reg- 
ulations adapted to the immediate locality could only have been 
comemplate |. State action upon such subjects can constitute 
no interference With the commercial power of Congress, for when 
that acts the State authority i Stlperse lel, 

| rT Pecper ool (lomare {8 up it} these subpects of it lon! attire: ol 
operation. unlike its inaction upon matters affecting all the States 
and requiring umiformity of regulation. os net ta be taken asa 
declariution that noting shall be done with respect to them, but 
is rather to be deemed a declaration that for the time berg, and 
un‘il it sees fit to act, they may be reculate | by State authority, 
The improvement of harbors, bavs and navigable rivers within 
tle States falls within this last category of cases. — 


I 


In view of all these authorities, the conclusion seems irresisti- 
ble that no Federal provision has been violated by the General 
Assembly of the State of [linois in the enactment of the laws re- 
lating to the improvement of the Illinois River, or by the Canal 
Commissioners in their acts thereunder, and that the judgment 


of the Circuit Court should in all things be affirmed. 


GEORGE HUNT, 


Atlorney-6 reneral State of [llinois, 


hor ‘ [ppellees, 


sav 


; 
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AUGUST W. GOETZ, JR., ET AL. VS. fle BANK OF KANSAS CITY. — 1 


| Cireuit Court of the United States for the Eastern District of 
Wisconsin’ 
% 


UN. ED STATES OF AMERICA, . 
POL pil Dist “el ol Wisconsin. } = 


Ata stated term of the cireuit court of the United States of Amer- 
ci for the Cisterh district of Wisconsin, r tit anid bie OF HeCOPeMne 
to law, at the citv of Milwaukee, in said eastern district of Wisconsin, 
on the first Monday (bene the first TAK bof J mhiuary, A. D. 18SS5— 
present, the honorable Jobo M, Harlan associat justice ol the Su- 
Ppreme Courtot the United Stat =. ssid d to this erreult, pri ~pelin 
and the honorable Charles E. Dyer, district judge; Tlenry Fink, 
marshal: Madward Wurtz, clerk—amony other the following proceed- 
hes Were hisicl, lon WIL: : 

e 


Aucust W. Goetz, Jr... & Avetst F. LveENIna 


Pe, 4 
BANK OF KANSAS. CirTy. 


DANK OF KANSAS CITY 


Aveust W. Goetz, Jr.. & Avevst F. Lvestia. J 


. 
ic tL Peebriedy Peet tbat hey rperyer, > Wit, lh th Otay aavy © N«O- 
vember, A.D. PSSL. cnime The Bank of K - City, plamtuh in the 
nel of -tithined "7 . ait \] 
2 | I byes " VI) I i Ailes - j | j j 
mrainst the cd slants, Aue ww. & 2 
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Nori | 
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AUGUST W. GOETZ, JR., ET Al 


Wher ‘unmons issued, returnable according to law, as 


Upon } 


States for the Eastern District of 


Wisconsin. 
DANK |e ly \N-sAs Lary. Piecintitt, 
is 


W. Goortz. Jr. & Atucustr Ff. Luexine, Defendants. 


The Lr <ident of thr Lo nited Stites of Amerien Lo the ssid 
[SEAL | defendants 
You are hereby summoned to appear within twenty days after 
al rye of t] = sii! jOlis, ENCIUS co oany Lda Ly i] Service, ania aT te nel 
Lie chboyve-cnyt ,in the court aforesaid: and in case of vour ‘ 
failure so to do, judgement will be rendered against you according to 7 
the demand of the comuolatat. | 
° es or Ye oe Ps 
| . “Uli bf] Wii ; | ceeeeee i \\ t@i. (reliable d ae Lhe Complaine 
Is two thous llotlars. with interest at 7 percent. per annul from . 
(detohbes fet ISS] 
Pie Murshal of said district is hereby commanded to serve this 
“LULTbiiieelt- i thlhiake diye CLUE D thayer ‘} 
Witness the Pon. Morrison Rt. Waite, Chief Justice of the Supreme 
2 ! a i . - ef iz 1 St BR ge. ‘iT thie o if \I) tke it) the exstern ™ : 
district of Wis . ~ Pith dav ot November. in the vear of our ' 
Lord one t . otal laine ely ') mel of the Ind 
: . : , i | i a i ee | i i ' =e 
Peecehuede coool Thae billed Slates tle Lemotiy } 
i 
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EDWARD KURTZ, Clerk 
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that he has read the foregoing complaint and knows the contents 
thereof, and that the same is true to his own knowledge except as 
to those miatters therem stated upon information gud belret, and as 
to those matters he believes it to be true. Deponent further saves that 
the reason why thisvestiination te wot made by the plaintiff! is that 
they are a corporation . thirst the cle porieht isan officer ot the Sildbie, 
~ to wit, cashier, and that his knowledge is derived from his 
S belig Sue ‘h officer. De ponent further Save that this action Is 
foammded 4 Upom a Written instrument for the pavinent of money 

only, anf vioch Instrument is in possession of deponent. 

EK. kK. THORNTON, 
Cashes Bank of Nauses City, Nausas City, Mo. 


Subseribed and sworn to before me, a commissioner for Wiscon- 
sin, at Kansas Citv, Missouri, duly ay) pointed by the Governor of 
Wisconsin, and qualified under the laws the acer # 0 a affidavits, 
xc.. 0 be ised 1 \ ISCONSIN, this oth Thnk f Dec ria by M 1). ISS]. 

Witness riV ‘esti anid oflicial seul tut 5 ise ( “itv, lo 

(SEAL. | FRED. W. PERKINS, 
. Cominissione i of Decds, at. for Wisconsin, 
cit Kansas City, Mo 
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THE BANK OF KANSAS CITY. 


with, vacated, or reversed, “all oth Pr proces divs Iti this action on 
prt of the pharmtill be, sinned thy “illibe beens > are, stave dd. rial thisat 
sid defendant bp, sna they bie i. by rire , allowed ti li 


order shall have been complied with, vacated,or reversed, to pre: 


on ae 


pracre and serve their answer to the COTM PEEL reredn 
Let copies of said petition and of this order be served on Messrs 
inches, Lynde & Miller, the attorneys of the p ) | 
January ith, 1SS2z. 
January 28, 1SS8z. This dav eaume thre 1] cntitl = coups I. “etied (oti 
hits Motion It Is ordered by the court, tliat the time to el bert the 
papers In compliance with the order tande herem, om the T7th 


1] trast... be scene hereby Is extended ten days 
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lit ship them another car load, 1f not ble 
to do better at Kansas City. 

1s) That on the 14th dav of October, 1SS1, the piaintil in this 
case, through its agents and correspondents at Chicago and 

Milwaukee, caused to be presented to these defendants what) pur- 

ming receipt or bill of lading, issued by the @li- 

Cag and Afton RoR. Co. under date of O% tober I Ith, ISS]. at I ttis 


beat sid ratlroad “CODED LDL 


Ported t¢d) Tee ch Sit] 


(‘ity a a ‘tinier ~* ; a eee ‘ 
i \ clLiaed PS EePERS oe SE Pieogte CPL ae’ | | li Seats § 


lieved received trom J N. Dn Dats MO open hides of this wereht, sub- 
; - : 
lect to correction, of PWG Pies to te transported on the line of sila 


| 
railroad from: Kansas City to Milwaukee, marked and consigned as 
follows: “ To shippers’ order. Notifv Goetz & Lucning, Milwaukee, 
Wise” That annexed to the aforesaid document there was an Voce 
| | mee boOeive the details of net welghit 
at 2651S Tbs. and market price at Milwaukee at 9? cents, or, In the 
avuvregate, a PM OO an making reference toa sight draft at 5 of 
the value, viz. for SLT1O: and accompanving said papers and at- 
tachod thereto, so as to form: part ane parce! of the same trans- 
1 | action. there was also a draft, dated at Kansas Citv, October. 


Lith, ISSt, drawn by J. N. Du Bois, per J Mace Lellan, upon 


} } fou | ) 7 ’ - oi | tay | »)? , * ' ] | ‘ "+ 
Lhiese Gherehndants, Wilereby ~ eLeTeleadianits Were reaubestedk to prea iil 

. . " . : * ‘Be ’ 4 ? : 
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the plamtyl obtained from these defendants, by means of sald 
premises, the suni of sixteen hundred and eighty-five dollars in 


cash | 

IV. That on the 20th day of October, A.D. 1SS1, the plaintiff in 
this action, through its agents and correspondents at Chicago and 
Milwaukee, caused to be presented to these defendants what pur- 
ported to be a shipping receipt or Dill of lading issued by the 
Chicago and Alton RoR. Co. under date of October 17th, PSST, at 
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compans liad reeeived from J. N. Du Bots 450) green hides, of the 
Wwerolt. subi CT tor Corre ct] wae 4 ( Pry CODED ibs... f ) by transported (ot) the 
line of said railroad from Kansas City to Milwaukee, marked and 
consigned as follows: “Order. Notify Goetz & Luening, Milwaukee, 
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21) voice or value bill purporting upon its face to give the detatls 

of net we rordit Satz arr [hs . nicl wvraoregate value ar Inarket 
price at SO.060001. and making refercnee to sight draft for 82,000.00, 
and accompanving said papers and attached thereto, so as to form 
Dart and pareel of the sme tratisaction, there was a draft dated at 


Kansas Citv, Oct. 17th, PSSt, drawn by J. N. Du Bois, per J. Mae 
Lellan. upo Hose: ctefedidanits, W reobyy tha a defendants were Fe- 
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said premises to desist from further inquiries into the tacts, 
4 anid believing at the time from the eirculstances ot the CUse, 
that in this as in the said several previous instances the plain- 
tiff had become the owner by transfer from Du Bois of the merchan- 
dise In question, and that on delive ry of the shipping receipt by suid 
plaimtiity, they, these dete Iie datits would become the OWlCTs it law 
and in fact of the property therein desertbed, on the 22] day otf 
October, ISSL, they, In perfect good faith and relying on the afore- 
ssid premises, oe on pred the std dratt of sata Du bots, and i} due 
course of time, to wit, on the ZIst day of October, ISS], the plaiutie 
obtained from these defendants, by means of said premises, the sum 
of two thousand dollars tn casi 
VI. These defendant- ahem show that on the 2sth day of (delo- 
ber, ISS1, the defendant in this through its agents and corre- 
sponds hits at ( hicavo nid ; Sra a : enused to be presented ta these 
defendants what purported to be a shipping receipt or bill of lading, 
issued by the ¢ henna and Alton I. i. A4.. under date of October 
Yhth, ISS], at Nansas City, ane reciting, among other things 
2h that said railroad company had received from said J. N. Du 
Bois 150 ereen hides, to be transported on the line of said 
ratlroad from sri Kthisus ( ity "ty Milwaukee, to bye delivered to the 
consiy hice Or owher al Nl; lw: aukes aie consipned : “6. rer. Notily 
(ioetz | Luening, Milwaukee, Wis.” 
That. cLELTIGN¢ too tha aforesaid document there Wiis all Invoice or 
value bill, so called, purporting upon its face to give the details of 
het Weight and ageregate value or market price of such supposed 
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‘Tnvoice No. —. 


“Lot No. — IN aANSAS Ciry, Mo., Oetoher, 1S* 1, 

Shipped by J.N. Da Bots via Chicago and Alton R. R.. to Mil- 
waukee, Wis.. consigned to order. Notifv Goete & Luening, Mil- 
waukee, Wi 


\| 
250 bals. 250 G. S. P’ker, steers.......... 17,859, Ile. 1964 49 
me) ny POWs __ 11,239), 99, 1 SO 
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~ ut dr: | SRE ema eeemer prec ENON ET 
S1.006S $35" 
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‘"s | lin Sanaa 3 2s ! 
ves the aly ep TINTE S Complaint, whiel sar 
isla Vs ee ‘a Pdevds. po r J Mac Lellan. That these 
for leanits ait thre tin rere ladoiilal fe the signature and hand- 
writing of said oN. Du Bots and of J. Mae Lellan (who thev had 
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reason to belt ve to be Du Dow bevok-ke f pre r sunnel corre =preonnede bit), bout 


thyat thev were hot neq uainted with thie s rrhattire of the relrose 
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Purported foo pve bean ~ rere $) hed ms ble | , sisgc) Were per] rei it of 

! 
the correetness of the aecompany) nvetee or Value bill That 
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ping receipt or billbof lading was endorsed “JN. Du Bo teed thasat 
— i ‘= 

Sitiel draft was ehilorsed =tbstapitioll as follow ae y I J Corer 


kok. Thornton. cashier. ¢satd Thornton bene the. the eashier of 
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information came to these defendants that the said several sl ipjang 
receipts or bills of lading, (including the one to which said conft 
mentioned in said complaint was annexed as aforesaid), all nid 
singular, were forgerics, and that no such shipments, in pomtot fact, 
were made, Which information upon further inquiry proved to be 
correct, and these defendants now charge the fact accordingly. 

These defendants further show that owing to the great distance 
between ther place of business and haanscts City they had neo knowl- 
edge of the moral or financial standing of said J. N. Du Bots, and 

never, prior to the transactions herein alluded to, had they any 
oI business dealtngs with him in hides or other commiodities, 
That, ils these detendants have of late Ii (1) ititeornane dl, sid 
Du Bois for several vears past was in very bad repute in) business 
circles at his home and place of business: that repeatcd iy of late 
Vears lhe hice meen cauglit and detected in vartous crooked business 
transactions, snd, uhione Others, Ii Issuing, under circuhistances 
very slinilar to those disclosed here, forged bills of lading sunel slip 
ping receipts, on the stre nethot which he had raised iioney through 
banks and by means of drafts drawn by hint upon parties residing 
abroad, and that such evil practices had become a niatter of holo- 
riety at Kansas City. 

That long prior to the occurrences hereitibefore stated the officers 
of said plaintuf bank were well acquainted with said) Du Bois, and 
had full knowledge of lus crookedness and evil disposition > that the 
repeated previous forgeries of slipping receipts and other papers on 
part of said Du Bots, although unknown to these defendants, were 


brought ‘ul thie tine lw the hhotpes of satel plarntitl clliad ts olll- 
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behalf to these defendants of the bill of lacing ender od as aforesaid, 


athe of site voice or value bill—all cLibdiesNe te “hie cdynati wotle 
hye taken anid colsider 7 1y\ these aT ic hiedsunits is al Heb Paanits tri tha a 


COTTeclhcss, uni threat thre party =f) endorsing atid (*s Puli sage? Wels pred 
somially Coohlzanet of the facts state | in =the HhOCTLENCTILS biel tl) it gis 
riled besten stated, these defenelsants setuall Lie] sep tM Lit Vi tia 
were misled thereby, and in consequence thereot deststed from 


further Hquiry bya thacat behalf: that on prescrurbige satel att it gene ote 

ceplance towetlie l with =i <tiipyp ner Yeceptt of by 1 cet geeegihie’, 
> ehdorsed by said Du Bo as atoresatrd, thereto attache 

gether with ~tiel MVvolce or Veil POUid, Gane peleviniteel repres 
sented itself to ne the OWiler of tha prrartn rt particulark cleseritn dq 
aus to quality, hel welelht, and vai | 
Which was annexed, and that it was willtne and ready to tramster 
the sul Property Lp verni a a prteehies cuniel peaVdrbedyl homcated gee Pip abVe 
Ing draft, and that relying upon such representation and guaranty 
of tithe these defendants were induced to aecept said dart, amd then 

I 


> Ca a ee ay mvoice or Voitle tll] 


?? ; 


aid thie F<. It) rowel earthy. celia EeCcepyl i if sciilaé ae sLiGoheres; he | \\ 
1) truth ani i} feel std eviddenees of ownel DL Werde forced as ake re 
Sitlel etic lies property Wlisute Vor iii cli Lllrbe’ Cutie fT Thi possess ]aod) 
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That thereupon said Du Bois, by said J. Mae Lellan, lis said book- 
keeper and cor) espondent, endorsed said bill of lading, as follows: 
“J. N. Du Bois, ). J. Mae Lellan,” and that thereupon sa‘d Du Bois 
eaused to be anne xed to said bill of lading an Invoice or varue-bill, 
ails of net weight of said hides at 2OQ,07S Tbs., and the 


os 


eiyving the «cet 
agore vate or Hiairket price thereat al SO.OGS 30: threat Lhercupon src 
Du Bois caused said shipping receipt or bill of lading with said in- 
voice or value bill to be sent and delivered to these defendants in 
part satitfaction of their previous ciaims against him, but that 

aiterwards, by means unknown to these defendauts, the plain- 
a¥i tii! herein obtained possession of said bill of lading or stay 

perdi recelpl ane InVorce thereto annexed, nicl by ieahs 
thereof obtained poss SS1On of sid eur-load of hides, which WCTt 
then and there actually worth about two thousand dollars; and 
that afterwards, and before the commencement of this action, the 
pleurntill disposed of all and singular the sila hierchandise Lo Its 
OW?) Use 

Wherefore these defendants pray for judgement avallist the plain 
tiff, adiudeing their satd acceptance of said dratt to be null and void, 
disinissing plaimtitl's cotmplainat, canned threet they have and recover of 
and from sac plaraty, Lipoons them said) counter-claim, the sum of 
tw throws: thie doll: ins ¢ leteieres, with bint rest thereon rot October 
8Sth. ISSL. bestdes the costs of this action. 
COTZHAUSEN, SYLVESTER & SCHEIBER, 
Det ndants Att ys. 
astern Disrrier oF WascoNnstn, 
August W. Goetz, Jr, being Leeann saves: That he is one of 

he defendants in the above- nititled vction: that le makes this vert- 

fiecntion for litmoself and for lis ecodefendant, who is united in 
38 Interest With deponent in said action: that deponent is ae- 
' CWI In sald answer: that said 
answer Is true to depo Hts own KNOW ledue, except the tatters 
_ I" 1) strate L cota Ukateoutancatioons canned toedye # cunned is tO those bitters he 


A W. GobkrTy Ji 


Subscribed & sworn to before me, this 25th day of February, ISS2 
. RE D. ~ HE IBER, 
\, rat 4 /’ hhie. Mili / OP (%.. iis. 


Arnin 12, 1882. 
This «| tv «adil tha Perched dat i Ly It attorneys, ane file«l its lt ply ais 


follows 


’ + ; 4 | : ‘ | . . . *- . 
, sya? : | | ~~? ; J. ‘ - 
Cireuit Court of the United States. Ens | Distriet of Wiseonsin. 


Aveust W. Gortrz, Jr, and Aucust F. Lvesxtve, Def’ts. 


The above-named plaintil, by Finches, Lynde & Miller, its attor- 


THE PANK OF KANSAS CITY. Lo 


hevs, replies to the counter-elaiiun ~«rl forth thy the snswe ' of 
yy the said defendants to the plamtills complaint herein, and 
denies each and every allegation the said answer respecting 


, 
it Fil ri tae eit 


the same. 
PINCHES. LYNDE & MILLER. 


[Tips Attys. 


Strate or Missouri | 
AN 


dueckson County, } 

Io. KK. Thornton, being tirst duly sworn, on oath save: Phat he is 
the cashier of the Bank of Natsas City. t pelserEetetd cuboeaoves pratrpee| 
that he has read the forceeolne x ply seni v~ the contents thereof 
and that the same is true of tis own kKrow! (pore 

Deponent further saves that the reason why this verin rhoIS diet 
made by the plumtub is, that It IS gh Coop poet Thacal mobrenit Is an 
oflicer of the same, to wit, the cashier, ane that the kKimowledoe ps cle- 
rived from: lois connection with and mitiacenmrent of the miatters and 
things upon which this action is founded, aud lis personal knowl 


’ 
1? yr Peake ~ riigé 
’ - 


edge and dealings with and respecting ¢] ini 
m® A. THORNTON, 


I 
this ord dav of April PSS2 
| Ye al rNGv] ? 
} ; 


Notary Public, Jackson Conuty, Missouri 


Subscribed and sworn to before mie, 


[SEAL | 


1) STATE oF Missotutsr | 
f ai ify of rel 7? Sy 


’ 
} . 
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(di j, ;" pp pode hind f VIR4 ‘jel }?, moral from Nhat ( ure. 


Lkvoust W. Gortz, Jr. & Auacust F. LLU ENING, ) 
Us, SAt Law. 
BANK OF KANSAS CITY. 


This dav came the defendant, Iyy its allornevs, Mossrs. Finehes, 
Lovie A Mille rane to) sehited to the court coples of the Process, 
complaint sania proceedings in this cause certified from the cireuit 
court for Milwaukee county in this district, including copies of the 
petition of satel defendant. fon Liat removal of the cause to this Court, 
and of the bond required by law for such removal, and of the order 
of said court, removing said cause to this court. Whereupon it. ts 
ordered by the court, that the said copies be tiled, and that the cause 
re lon slaw docket of this court, and be proceeded with in 
hiner as dit lewd been commenced here by original pro- 


alee - ae ae 
Which satd coptes are as follows, to wit: 


| (Cope Ss of Pityy xe orp Proceed ings aT Nhiathi Court. 


Coreuit Court. Milwaukee County. 


A. W. Gorrz and Ataustr F. Luenisxe, Plaintiffs, 


Bank of NKaNsaAsS Ciry, Defendant. 

The State of Wisco) <1n) tO thi ad fe fendant: 
You are fereby summoned to appear within twenty days after 
corvier of this summons, exclusive of the day of service, and defend 


| ) ta Daa Tbk Coney sforesaiel: uned Hy ease of your 
failure softodo judgment will be rendered against you wecording to 
} } ’ j | } 

tt) (ji | i i f 


COTZHAUSEN, Si LVESITER & SCHEIBER. 
Phaintil Morney-. 


P.O). cudefross, Milwaukee, Milwaukee Co... Wis. 


aes oa 


| til i] ier usihe Ltt (| erence scareh and ing uIry, sr 
| natant the Dank of aes City, or 
. ) he satd defendant named herem, in 
i\ iis - = { the bye se rye, | ctti) Informed 
: be true, that thev are not 
13 iss n the State of Missouri. 
\ , Novel [SS] 
Mees 81.00 


JOHN RUGEE, Sherif 
By PETER VAN VECHTEN, 


7} vole A Ni, pa. 


endorsed:) Filed Nov. 1) 1Ss1l. J. Weehselbere. clerk. 
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Writ of Attachment. 
Circuit Court, Milwaukee County. 
Tre Strate oF Wisconsin: 


Avcustr W. Gorrz, Jr. and Aucusr FF. Luexina, Plaintitls, 
is 


BANK oF KANSAS Crry, Defendant. 


We, the undersigned disinterested frecholders of said county, lav- 
Ing been summoned by the sherttPof said county, to appraise cer- 
tain property, seized by said sherul by virtue of a writ of attachment 
issued out of the cireuit court for Milwaukee county, in the above 
entitled action, and having first been duly sworn by said sheritl to 
make a true appraisal thereot, do hereby certify that we have ap- 
praised the same as follows, to wit: 


124 hides, No. 1 branded cows: Gross weight... 6.919 

oe 8. 24S 

44 Siets.... 6,671 
oss OO 

1) No. |) light-branded steers: Gross we rorbat one ee 

ee Oo 

oF Cis... Ld 


’ 


— Me Ot) 


172 No. | lier 


if COWS, DO borsunned : (+ }'es We rer dat er Sign 


.! i‘t- S63 oe 
—— 812 07 
ol) No. | Heavy CoWs, bo borsatiel (Poss Nf rertit pee Rui 
Par i,t) 
hed a wi 
—_ vi. Bex. 
on be st 
~ NO | “7 Ps. 1a lersenned (aio \\e le it ? EES 
| ine 4) 
bibl eys biy 
; 
— em yt) 1. 
G balls: Gross went .cnceseaus ou 
ire iz 
' ‘ ;i* 
yt i is 
2 Z Le bee (apirs- ‘ oly — —S A 4 
| ’ ae | 
avet Le 


ee | , 
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c 7 C ‘ 4 +) 

31 how skins, —i oe... i ee hae 4, PO 
. : . ' Ad —-— > oo 

a er mir ae oe i ee Se! 1i3 50 


Total amount—nineteen hundred and nine «& ,°,'4 
dollars Pee ar Met eth ON Le lal eal ee 10) {y, 
November 16th, ISS... 
PRED. VOGEL, Jr. 
Il. FL WHITCOMB, 


Appraise rs, 


Mendorsed :) riled Nov. [t), ISS1. h Wechselberg, clerk. 
be Circuit Court, Milwaukee County. 


A.  . (On TZ. te anal At ict sT I. Lt ENING, Platntills, 
is 


BANK oF Kansas Crry, Defendant. 


STATE OF WISCONSIN, 
County ot Milwaukee. j 


AS. 


i, W. Cie tz. Jt... beinhe duly SWOPrD, saves. That he isone of the above- 

hime plaintills, and makes this atlidavit on their behalf: that the 

above-named defendant is indebted to the <td platntitts lk at SUT 

exceeding fifty dollars, to wit, in the sum oof seven thousand three 

hutiedred A ninety-five dollars, with diterest on SLT10O thereot from 

October IT. USSD: on S1.685 thereof from October 21, ISSL: on 82.000 
' 


thereof from: Oetober Z4o ISS]. and on S2.000 thereof from October 


oy" — oer 1) ] : 
20, ISSI, as near as av be, over & above dl loval set-olls, ana thisit 


' P , , } 
the same Is due thoon contract CAP TOSS , thst thas ch pronbenil lies rane 
4 i ; } . . } 1 : m > » ’ + y 
reitsoh to dDeileve, alla Verily: aloes believe. that <suid defendant bosthik 


of Nalisas + 28 2 ti}e (ri) COPPOration, chbied threat it. <i le te hetsanit, 
A.W. GOT oe. 
14; Subseribed ane roto before me, this loth dav of No- 


GhORGHE SYLVESTER 
tary Public. Milwaukee Co. Wis. 


(Endorsed:) Filed Nov. 19th, 1881. J. Wechselberg, clerk 


\ | | ) ) 
A. \ Creohe] l { i At (et =] NING, i j ii> 
’ 
’ 
Bank oF WKaNsas Crry, Defend 
hie ir\e = i}? ’ ? on Sp O° » 7 ’ 
i \ i om es ; 4s Will Pall {i biue ; 
= u Pago ’ ? 
( prope , howess i detenedant, D. Dbertign 
! . ] 
| p~ } i thie \ \! i = ; ‘ i \\ jsc'o] =} ] fia) T)eqe clit 
’ | ] ] 
II's] mae Edy Fs ITs lis rh 4 - } ié ied Peraoy feed, 22} Thye sy 
: 
; ] ‘* . ° — i, 4s ° } aP | + ¢ : ] } ) 
(rf Wo Pudi rea atagatg ii \ (Ooi Ps, Lriail ii thie stile (iee] it] itil rt eover 
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judgment in this action the above-named plamtiffs will pay all costs 
that may be awarded to the said defendant, and all damages which 
the said defendant may sustain by reason of the writ of attachment, 
not excecding the sum: above mentioned. 
Dated Nov miber loth, A. D. ISS1. 
HERMAN TOsSER 


17 STaTre of WISCONSIN, 
Milwaukee County, } . 

Herman Toser, being duly sworn, saves: Phat he is one of the sub- 
<cribers te the foregoing undertaking: that heds a resident and free 
holder within this State, and is worth the <a. of tive liudred dol- 
lars In property within this State over and above all lis debts, and 
exclusive of cul prope riy ( NOdi pol from: execution, 

HERMAN TOSER 

Stbsertbed ane “Worl to bree ferns hie, tlits both tit of Nove bry ln Be 
A. D. 1388]. 

(bORGE SYLVESTER 
NV har P hlie. Mil >. iw 
(Endorsed:) Filed Nov. 19th, ISS] J. Weelselbere. clerk 
STATE OF WISCONSIN, ss: 
Circuit Court for the County of Milwatn cee 
The Stitt f Wisconsin tw the sheril of Pic Comney» of \ily MIKee, 
(rreeting - 
Wii Pewis ath ct} }) lie, ition leis ben i brisnede ora WY if Ol sttaethiinent 


tus ‘test thie prrape rt of Batik of Kansas Citv. defendant tm an a Theo 
commenced pp this court wherem A. W. Groetz. dr. ane An- 


Ls cust PL Luening are plarmititfs, and annexed hereto is an athe 

hit \ if nie ti daede rtaking et thie erating of thi - writ. pears liadil 
Tt this Provisions of chiupet I 12h. entitled "Oe a ely iit ue” I thie 
it Vise statutes of IS,S: 

Ana it Co ctpepeeairs fret sithe aflidavil thisat thie Wiel shtapestigal eden 
thie sald polatmtitl is the stump of seven thousaned three linredred >and 
ninety-five dollars, with interest on SDLZ1O thereot frome Olet. 17 
ISS]: on S2.685 thereof from: Oet. 21. 188] ny SZ thereof trom 
Oet La ISST & S2.000 thereot from: the 26th dav of Oetober, TSS] 

Now, vor are hereby commanded to attach and safely keep all 

e property of the satd defendant Bay t Watisas ¢ ut 
COMMIV, or so much thereof as mav be suflierent te sati<tv the | Ii 

Ps demand, towether with: thre costs and OX perses = | rity fe 
the satistaction of such judgement as the said plainti?! may recover 
Mh sated action 

Witness thi honorabl day tl WW Sriall, treater of the sard errenit 


courtat Milwaukee, this 16th dav of November, AL DL 1ss] 
JULIUS WECTISELBERG, ¢ 

By CHAS. Bo WILD. Deputy Clerk 

iS COTZIAUSEN, SYLVESTER & SCILEIBER 


Plaintiji’s Atty-. 
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MILWAUKEE COUNTY, 88° 


I certify that at the city & county of Milwaukee, on the 16th day 
of November, A.D. ISS], at the hour of 2.20 pom.of that day, by 
virtue of the within writ of attachment, [seized as the propercy ot 
the within-named defendant, the Bank of Kansas City, more partie- 
ularly described in an inventory hereto wunexed and returned, and 
hy sald seizure T seized all the right, title, and Interest of the within- 
named defendant, the Bank of Kansas City, subject to the prior len 
of the C. AL & St. L. RoR. for charge for the sum of 815,37) dol- 
lars, and the C. N. W.R. RR. to charges on way bill 503 for the sum 
of 864,52, dollars, maaking in all the sum of SS0%,, dollars, 

[ further certifv that LT made an inventory of the property so 
attached and cu ised the same to be appraised hy LWo disinterested 
frecholders, Fred. Vogel, Jr. and IL. Ff. Whitcomb, who were first 
duly sworn by me to makea true appraisal thereof, which inventory 

nie Appratsal are hereto annexed and returned, 
50) I further certify that after using due dil/igence, search, & 

nquiry, | could not find the within-named defendant the 
Bank of Kansas City, or any duly authorized agent of said Bank of 
Kansas Citv in my county on whom TP could serve the within writ 
of attachment, atlidavit, undertaking, and Inventory. Thereby re- 
turn the within writ of attachment, Inventory, affidavit, and under- 
taking to the court, and that Pnow have the property in niy posses- 
S10n. 

Milwaukee, November 17, 1SS1. 
JOUN RUGEER, Sherif, 
BY PETER VAN VECHTER, 
| ATT 4 Ni, vii. 


Fees, 805.07. 
Cireuit Court. Milwaukee County. 


Avaustr W. Gortrz, Jr. and Aucusr FL Leexise. Plainti fs, 
TTTINGT .f 
DANK OF KANSAS City, Defendant. 


Please take hottie thisat Weare 1° tertriea] by and chopra for the de- 
fenelant Dsatik iy! INttisas { it \ it) Pia i bvenye ~4 rititled aetion. enya We 


? Pip Roherig hatte ne | 
demand thata copy of the platatitl complaint therein ds 
i : ; ‘ 
a allied ; ‘ ° 
YI ws rved upon us at our office, No. Joe Wisconsin St.. Milwaukee 


Milwaukee County. Wiseonsin 
Yours, We., rINCHES, LYNDE & MILLER. 
{fi wus tor Detendaud 
Date? Milwaukee. Noy. 2S. PSST. | 


*37 ‘ q ‘ . 
~: 9° e-»? 7% = — ‘ . . j , ’ . 
lo Ves io Cootyzina ty, of fF Vivesiel a\ J he ee yer?’ | T) ' | ’’ Bisse 
. @ ‘ s 8 ’ i eeauta 


(Endorsed :) Filed Nov. 28.188]. J. Weelpselh 
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Circuit Court, Milwaukce County 


and Atvausr F. 


ix, 


BANK OF KANSAS Ciry, Defendant 


Avaustr W. Gorrz, Jr., LUENING, 


STATE OF WISCONSIN, | 
Milwoauke County, j 
August F. Lucning, being first duly sworn, on oath 

Sus. That he is one of the polautnitafls in this cau 

attachment was Isstied dm this action, directed to thi 

waukee county, commanding him te 
property of the above-named defendant in | 


oe 
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the statute in such case mide ane provict dias will chtepoeaul 


pe thie record anid files herem. and to whieh defen 
further particulars and certainty > that by virtua 


of attachment the said sherri duly levied upon 
lifty hides of various kinds, the Property of the al 
fondant, as will appear by the return of said. si 

of attachment, ane the ive hitory seid chy} 

sad writ, (rh file her inh. 


berill 
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itl sed cttiel = EiC*h \ ney 


bis COUNEV, aeeordl 
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rit! of Mul- 
thie 
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if ticdsanyt roeters for 


nhexed to 


That the property so levied upon consists of green lides whiteh 
are insufficiently salted, by reason thereof the same are likely to 


perish or depreciate In value greatly before the probable 


rl cf thiis 


i] 


action, and are even now showing signs of such depreciation > and 
; ! } | 

that thre keeping thereof is att heed With: rmatied: loss soned X prebise, 

both for custody sine storage, mounting to several cLotlat peer alay, 


om 


, i ini , 
rey, eb Pere 


Wherefore deponent prays an order of this cou 


hides to be sold, im such mianner and upon sue tim 

thie best iiterests of the pairties chetrianiea. anid this | | 
this refron ne held by thie - ited bie rit] ee 

7 “i ) ~olel. wecording le the ~=Teitipte Phi SUCTIO Cilse DD) 


vided, 


Subscribed and sworn to before 


DD. ISNT. 
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the 5th day of December, ISS1, at the evening of court on that day, 

or 4S scot) ther afte iis couse! (iit) be henara “hy ii} order 
ot should oot be entered herein, directing the property levied 

upon ip this action by virtue of a writ of attachment, and 
how 11 the poms =s10n of the sheornh, aiid particularly specified in) the 
inventory and appraisal thereof annexed to said writ on file herein, 
should not be sold as perishable property, in such manner and upon 
such time atid This as thie best bite rests of the parties demand, and 
the money reall-cd therefrom be held by the said sheriff in leu ot 
the property so sold: and for such other and further relict in the 
premises as to the court may seem just and proper. 

Let il COPN of this order lo show CouUse nied annexed atlidavit he 
served on Messrs. Finelhes, Ly nde & Miller, the att! rhevs for the 
above-named defendant, on December 2nd, ISS] 

Dated December Ist, ISSI. 

J. BE. MANN. 
( uty Judy 


(iendorsed:) Filed Dee. 2, SSL. J. Weehselberg, clerk. 
(yreuit Court, Milwaukee County. 


Loocsr W. Gortrz and Aveusr FF. Leena. Plaintifs, 


Bank or Kansas Crry. Defendant 


NO The order to show enuse on prart of the named plaimtills 
under date of Decensber Ist, ISS}. having come on to be 
heard whenever the above-named defendant was requir d to show 
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THE BANK OF KANSAS CITY. » 


the property =) sold, accord) Yr lo the stutute in such CusC bistele nid 
provided. 

Dated December 5th, ISS]. 

By the court: 


DAVID W.SMALL, Judge. 
(Endorsed + liled Dee. oth, ISS]. J. Weehs lbere, cle rk. 


Complacul. 
Circuit Court. Milwaukee County. 


Avcaust W. Gorrz, Jr. and Avast bk. Leesxine. Plaintifi 


ix. 


DANK OF KANSAS Crry. Defendant. 


The complaint of the above ~phiddere ‘| pelsennatrils, bo { otzbistise i 
avi Svivester & Scheiber, ther attorneys, respectfulls shows to 
this court, for a first cause of action 

l. That sid platntitis How are, ned riiore thar ors Vear least print 
have been, Coparthers doing business as conn isslon merehants at 
the city ot Milwaukee, Wisconsin, Under and bv the firm mame cmd 
tvle of Goetz X Luching. 

That the above-named aT I bhedetnat how ds. siti mere thi: 
last pris leis bean. a banking COPpOratien rer) 
under & pursuant to the laws of Misseur, and doing busi 
Kansas Citv, in said State of Missonrt. 
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[uy Dots, whe them Was ocleaier in hides 


Kiatisus Citvy pre 
} } -_= ay A ‘ | +. a mee 
posed to these plaritiils Tod Cocopasder dah Lee Clieedab Thbede Prevdar Thbepes Ten Titare 
to be sella boy them: for lima om commiits<io Wolieretipon these plain 
titl- “ured with sila [yy Dols thacet dae hous Pelt) aN Codes dard noi 
to them. from time to tine. a threat | Pu Poors maielit draw tits 
bilis of exchange on thi peleasiatatls ito] tthe rite af it | 
Milwaukee. 
4 ‘ i ' } oa4 ‘| ae , ‘ ; 
trait therefore. on CaP hive] Lif ease Game 4 © Pelentoer) Iss]. 
Ys said Du Poeodss riciede: Tbs cert f Lib 
dated on that eave whereby Toe ~| - ! if t 
Shr pav to the order of Kk. WoT efetie- 
‘ | I bic’ stl Got se ety ~ 4 i} ‘| 
("| re ] e omiideye ‘ ir - 7 ! ] < Wit, cn 
_ Le | 1 | 5 \ iy} € derte ¥ iss] Thre ~ 1) rtel 
' ' 
rexel chee ch pore ‘| te 
eh <sticd gapped paced \ IY conn 
putin rt rier ¢ wv tus 7 
| Dye bit ‘tee ‘ tj ir «ol 
I ‘ I “ i |) i .) 
a De ‘ 7 i) 
, owe? AMM) ' 
~ 7 ’ \ { \] 
real to the « . a 
chied lot Ba per s pe ye No t, Nf \l 


24 AUGUST W. GOETZ, JR., ET AL. VS. 


Wis.: ane that the said Du Bois then and there also annexed 
59 to said bill of exchange a pretended invoice or value bill, so 

called, in writing, made by him, reciting and representing 
threat he bevel shilpy l, on sad Lith day of October, ISS], via sic (‘}hi- 
CALVO Alton railroad, to Milwaukee, Wis. c nsigned to order, 
potify Goetz & Luening. Milwaukee, Wis., 500 green steer hides of 
the net weight of 2631S tbs, valaed at 9} cents per Ib., amounting 
to S2.566.00, and that a sight draft for 2 said value, 81710, had been 
made on these plaintiffs: that therefore, on said Lith day of Octo- 
ber, ISS]. at said) Kansas Citv, the said Du Bois duly endorsed the 
said pretended bill of lading in blank, & discounted with and trans- 
ferred to said dete ndlant bank the ssid bil] of exchange and sil pre- 
tended bill of lading, st) Ly\ bata endorsed, with salad pretended ih- 


~~ 
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} 


voice or value bill, all annexed and joined together, and that said 
defendant bank then & there purchased the same of said Du Bois 
no bad faith and with knowledge or reason to believe that) said 
pretended bill of lading was a forgery and not Issued 
GO by sald railroad company or with its authority. and 
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draft bv said Du Bots, and that all the recitals therein contained 


Waele Wholly Ligitrue & fiilse. sie with knowledge or renson to believe 
that seid plaintiffs would not ace ptoor pay suid draft without said 
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| all thereto annexed for collection, and caused the same to be 
) dite Milwaukee tor collection: and that on the Lith 

day of O ISs]oat the instance & request of said defendant 
exchange. with both said) pretended bill of 
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October, ISS1, no part whereof has been paid, although payment 
thereof jias been demanded from the defendant before the co nmence- 
ment of this action. 

I}. And for a third and separate cause of action herein these 
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oa) AUGUs’ W. GOETZ, JR., ET AL. Vs. 


company never received from said Du Bois any of the cup ose 
hides therein referred to for transportation or shipment, as was 
therein recited, anid that side pretended Invoice of (etober »éth, 

ISN], Wiis frudulenths mide wy Du Dats, aie thasat all the 
ita ntained were wholly untruc and false, all 
ich facts were unknown to chese plaintiffs at the time 
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of wl 
they accepted & patd sard drat of Qetober T7th. ISSl. as aforesaid, 
hey had known nll or any 


and these plaintiffs further show that af 
[ lhe they seceptod X praitel 


ci] thie hicts- lnst-above set forth eit tine 
said last-mentioned draft they would not have accepted or pata the 
same, nor would they have accepted or paid said drait af aid pre- 
nuded hill of (adine & invoice had not been thereto annexed & 
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THE BANK OF KANSAS CITY. i 


tid Chicago & Alton railroad, to Milwaukee, Wis. consigned to these 
rolsadnititls at sited city of Miilwauke Oo YOO biupedies of oreen steer hides 
of the weight of 14.167 Tbs... of the value of 11 cents por [ty catmetit- 
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things. that he had shipped on said 19th dav of Oetober, ISSL. via 
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me to S150S8.57. and 2o0 bundles of @reen cow hides of the werelit 


oft bliasé Lbox., oft the value of TO cents per It. titraotibitinne® te 
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(ot) these platntitls, That tha Petipork an sa 7 Mar dav of Ole- 
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<silad pret vded bill of Jadine me blank. & then & there discounted 


with & transferred to salted defendant bank the sated cdysutt comed scate 
pret ride bell of bevely 
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THE BANK OF KANSAS CITY. ao) 
Order of Removal to U.S. Court. 
The STATE OF WISCONSIN: 
Circuit Court, Milwaukee County. 


Aucust W. Gortz, Jr... & Aucust F. Luexina, Plaintiffs. 


’ s 


BANK OF KANSAS Crry. Defendant. 


tH) Upon filing the petition of the Bank of Kansas (itv for 

removal of wbove -ehtitled action to the elreuit court of the 
United States for the eastern district of Wisconsin, and the bond 
ther lo attached, showlhg that all thie pera nes for the re moval 
of said above-entitled action Into the cirenit court of the United 


: ’ l; : { ‘ 7 j ‘ . 
States for the eastern district of Wisecotsin. pursiant to the statute 
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oO AUGUST W. GOETZ, JR., ET AL. VS. 


Noy. 19, 1881. Affidavit, undertaking, & writ of attachment filed, 
with appraisal annexed & sheriffs return endorsed thereon. 

Noy. 26, 1881. ‘omiplaine filed, 

Noy. 28, ISS1. Notice of appearance by Finches, Lynde & Miller, 
for defendant, tiled. 

Dee. 2, 1SS1. Aflidavit & order to show cause filed. 

Dee. 5, ISS1. Order directing sherilf to sell attached property filed. 

Dee. 15, ISS1. Complaint tiled (retiled). 

Jan’y 14, 1882. Petition «& bond on removal filed. 


v2 On motion of Finches, Lynde & Miller, defendant’s attor- 
Hevs, it is ordered that the place of trinl of this action be, and 
the same hereby Is, removed into the cireult court of the Critted 
States feooy the Castern district of Wisconsin: ane the clerk Is hereby 
directed to transmit and deliver to the clerk of said court the papers 
& records herein. 
Plaintiffs appeared by Cotzhausen, Svlvester & Scheiber, their at- 
torheys. 


Order for removal filed. 
In Cireuit Court for Milwaukee County. 
Acoust W. Goerz, Ir. and Acausr FF. Luenxine, Plaintitfs, 
DANK OF P ceuan Cory. Defendant. 
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THE BANK OF KANSAS CITY. 37 
Amended Complaint. 
Circuit Court, County of Milwaukee. 
Avuoust W. Goetz, Jr.. ef al. vs. BANK or KANSAS Crry 


Of The amended complaint of the above-named plaintiffs, by 
Cotzhausen, Sylvester & Scherber, their attorneys, respec fully 
shows: 

First. That the plaintitfs now are, and for a vear and more last 
past have been, copartners in business as commission merchants at 
thie city of Milwaukee, State of Wisconsin, under the firm name of 
“Goetz & Luening.” 

That the above pamied defendant how 1s, and for il rpurtny tne r of 
years last past has been, a banking corporation organized and exist- 
Ine under the laws of the state 7 ia rl. Hole Heat a 1 sueh 
at Kansas City, in said State—one bk. kK. Thornton acting as cashier 
of said bank. 

Second. That in the early part of October, ISSI, one Joseph N, 
Du bos, alse il resident of Kansas (ity and dealer in hides, pro 
posed to tha ol pliatnutitls te COLSTED Te) th) beta) Treootan tite te tithe hy des 
of various kinds snd quality to be sole Ih thine platntitls for hiivn, 
sali Du Dols, (it) COMMLISSLOL iti thi Molwauk: e market, 

Thi: cif sila proposition Wits aeeepel hy tha ( plaimiills nid thist in 
order lo facilitate continuous prtl ireh ses anid shhiptients of hides 

for the purpose afore sald. it was then and there agreed by 


Oy and between the satd Dubois ane threes platntitls thirst HoT 
making a consignment of ides in due and proper form, and 


it livery of a corre sponding ~hitpypeibig Peete lprt ee] Dil ert dal itt ww entl- 
tling these plaintitls to the control and pre es erchan- 
dise so shipped, the platntitls would advance te said Joseph N. Due 
bots. Conslonor, Wo thine: (rf this hiarket perder of sted; <Titpon ent at 
the city of Milwauke 


Third. That on or about the loth dav of Oeteber, ISST, these 
plcanitifls were Informed D letter froma sate Pb that tuler date 
of October TL, ISS1, le diid slipped te them a ean bot iS. hides 
(invoice of Which Was enelosed) and that lee timed elrawr om these 
plaintiis a sight draft at thet att elite | '! { thie gevsat 
ket value at Milwaukee, which then was oy cent | that 
Ina few davs he might ship ther rheothier cat fon ble te 
do better at Kansas Citv. That on the Ddth « October, ISS] 
thi le fervedarrit Ii this case, through Its geere its hid Correspealdents at 


Chicago and Milwaukee. caused te be presented to these pelaputitfs 
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value bill, purporting upon its face to give the details of net weight 
at 26.318 Ibs. and market price at Milwaukee at 9? cents, or in the 
ayvregate l making reference toasight draft at 3 of 
thi value, viz., for S1,.10; nd uecomMpanving salad puiprcrs and at- 
techie dd thereto, so as to form perl ania parcel of the same transae- 
tion, there Was also ai dratt, dated at) Nansas City, October Lith, 
ISS1, drawn by J. N. Du Bois, per J. Mae Lellan, upon these plain- 


tiffs, whereby these plaintitls were requested to pay at sight to the 
l 1 ten dol- 
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eago & Alton R. KR. Co., under date of October 15t! 


| Oper | 1, ISSI, at IN risus 
.* . , ’ , , ’ 
ity, and reciting, amone other tlhilhes, that sald ral road 


oy company had received trom J. N. Dua Bois 425 1 1] 


, , . , eo De 7? 
biladtes, OF the Weletit, sul tf to Corl mn. of 22 O00 Tbs.. to be 
‘ } * P } } ' 
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and parcel of the same transaction there was lratt. dated at han 
(it) 


-~is 


itv, October 12th, ISS], drawn by J. N. Dal Sots, per J. Mae 
Lellan, upon these plarntitls, wherety thieese 1 ntitl rev] 

t sight, to the order of FE. WK. Thornton, cashier, <ixt hia 
dred and eighty-five dollars, value recetved, and charge th 

accouht ot t! t atoresaid drawe # 
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to correction, of 23,000 Ibs., to be transported on the line of said 
railroad from Kansas City to Milwaukee, marked and consigned as 
follows: “Order. Notify Goetz & Luening, Milwaukee, Wis.” 

That annexed to the aforesaid document there was an Invoice or 

value bill purporting upon its face to give the details 
102 of net weight at 2555 Ibs., ana averegate value or market 

price at 83,066.01, and making reference to sight draft for 
$2,000.00, and accompanving said papers, and attached thereto, so 
as to form peer ani! parcel of the same transaction, there was a draft, 
dated at Kansas City Oct. 17th, ISS], — by J. N. Du Bois, per 
J. Mae Lellan, Upon these plaiititts, me reby these |) laintiffs were re- 
quested to pay at sight to the order of EL Kk. Thornton, cashier, two 
thousand dollars, value received, ok. c harge the same to account of 
the atoresald drawer. 

That these plaintiffs at the time were familiar with the signature 
and handwriting. of said J. N. Du Bois and of J. Mae Lellan, his 
book-keeper and correspondent as aforesaid, but that they were not 
acquainted with the signature of the railroad agent who was pur- 
ported to have signed and issued the shipping receipt, and also were 
lvnorant of the correctness of the accompanving Invoice or value 
bill: that the said shipping receipt was endorsed as follows: “J. N, 

Du Bots, be J. Mac Lellan” and that said draft accompany: 
103) ©) oing bill of lading and invoice and annexed thereto as 
oak aa Was endorsed as follows: 


‘Pay L. J. Grave, cashier, or order, tor collection on ace't of Bank 
if WKthiniis City. 


‘EDK. THORNTON, Cashier” 


(Said Crawe, cashile - bene thre lb gill oflicer of the le irst National Bank 
of Clicage, acting as an agent and correspondent merely for the de- 
fendant, as hereinbefore party arly stated.) 

And thes plaintitts further show that, deeming sald documents 


1] } ! — ] ae . si aor ‘ 
and Ps pers, all and singular, to be genuine and correet, misled by 


the aforesaid acts, writipys, certificates, and cndorsements : lating 
tof bis sane t hae IW preceding triastisnections, unie influenced ly said 
premises to desist from further inquiries inte the facts, and) believ- 
Ingaat the time, from the cireuinstanees of the case, that in this as 
me lous bhistsatne cs eo a i riedeunit bisaed by comic the OWhler, hy 


Ith taie’ | 

transter from said Du Bois, of the merchandise in question, and that 

on delivery of thy on pxahee by sald defendant they, these 

plaintiffs, would become the owners ir law and in fact of the prop 

erty therein deseribed, on the 20th day of October, ISS], thev, relv- 
ng the aforesaid premises and in perfect pood faith, ac- 

104 cepted satd dratt of said Du Bois, and in due course of time, 
to wit.on the Zdth dav of October, ISS, the defendant ob- 

: - 


tained from thes plarntitts, DOV Ineahs of =iild premises, the sum of 
two thousand dollars in cash. 

Sixth. That on the 22d day of Octon ver, A.D. 1SS1. the defendant 
In this action, through its agents and correspondents at Chicago 
and Milwaukee, caused to be pres uted to these plaintiffs what pur- 
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ported lo bea shipping peat ip or bit] of leacling, Isstier] ly the Chicago 


had received from J. N. Du Bois 450-8. hides of the weight, sub- 
ject ice correction. of 2? (me Ihos.. to be Lrathisporte 7 (rt) thre lina of <aiad 
railroad from Kansas City to Milwaukeco, marked and consigned as 
follows: “Goetz & Lucning, Milwaukee, Wis.” 

Phrat itlilieNé | lo the sforesatel Lor Litrbedil thie re Was all MiVorce or 
Value bill, purperting upon its face to give the details of net weight 
il 28,4 ine anid aveorecute value ol} Hiarke price il S057 OF apa 

making reference to sight draft for 82,000.00, and HeCCOMLP UNV 
10 Ine ~iidl prcprers shied attached there to, so ds to form part and 

parcel of the same transaction, there was a draft, dated at 
Kaitisss City, Oct. bth, ISS1. drawn ty i Lay Lois per di Mace 
Lellan, Uproar these platmtiils, Wherebyv thes pelaainitills Were reque sted 
to prey’ itl sjohit to the ores riot Ie. ly. Thornton, cashie rtiwe thousand 
dollars, value received, cnn charg thi sane to aecount of thi utore- 
suid «crawer. 

That these plaintiffs at the tine were familiar with the signature 
clbic hana ritine of suite a Ni Ln [els nie of R Mac Lo lan, his 
bookkeeper and correspondent, as aforesaid, bat that they were not 
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; . . ‘ " ? ! “ } 
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Were lohorant of thie COrrecLiiess of thie ACCOMP Ig Miveice or 
value ball, 
Phat ite shipping ere’ pot or ball of level ner Was ¢ nidorsed it fol. 


lows: “2. N. Du Bois, p. J. Mae Dejlan,” an 
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trait sale “HELP opr by ge re- 
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by said defendant they, these plaimtills, would become the owners in 
law and in facet of the property therein desertbed, on the 28th day of 
{ lhetober, Iss, thev, 1h pertee! Cem faith, amd relwing on the 


11 wforesaid premises, accepted the said draft of satd Dua Bots of 
October 2ith. ISSL: buat that afterwards thev were informed 
ot facts hdl clretpmistances it reiiiatt rtnore fully set forth. by which 


} ? ’ } ’ ‘ ! ’ 7 : ie e¢ ' . 
they were led to believe that said stypposed bill of lading or shipping 
: : : 
. ~ 4 4 ] od ta? ae , } j | 1. 
recelptl of (detober J ith Was a forgverv, atid thats L dosttik clefenelant 


hist lial et | it) ronal feiit] it) rbot Piddper state wile st] CLCCOPLALICES, 
and, therefore, When said papers and documents were presented to 


them for pavinent they refused, and have since refused, to honor 


sid ACCP LAnEe, 

eredaths. That towards the end of th month of October these 
peraadn His became somewhat uneasv because the arrival of thes shilp- 
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the first cnrwo called for bv satd shipping recerpts lad come to ther 
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aforesaid, and well knew that the various drafts, bills of lading, and 
invoices were part and parcel of the same transaction, and that said 
Du Bois had no eredits to his account with these plaintiffs upon 
which to draw, and that neither of the said drafts would be accepted 

or paid unless the drawees were made to believe, and actually 
113s did believe, that the slipping receipts represented in fact and 

in law the title and actual ownership to certain property 
therein referred to. 

Tenth. And these plaintiffs further show that it Is now claimed 
and asserted by said defendant that the bank discounted and pur- 
chased in the ordinary course of business the drafts and bills of lad- 
ing thereto attached, and that prior to the acceptance and maturity 
of said papers it became in good faith the owner thereof; but, on 
the contrary, these plaintiffs allege that said banking defendant was 
not at the various times of transfer a purchaser in good faith; that 
it did not, in point of fact, purchase in the ordinary course of busi- 
ness and for value; that the greater part of the moneys reecived from 
these plaintiffs was applied on a pre-existing Indebtedness from Du 
Bois to the bank: that the defendant bank allowed itself to be made 
a party to a fraudulent scheme on part of said Du Bois, and gave 
color and credence to the papers and documents referred to by allow- 
ing their name to be used in conneciion therewith, to the great injury 

of these plaintiffs, who acted in perfect good faith,and with due 
114. care and diligence, whereas but slight inquiry would have 

revealed to said bank the fact that said bills of lading Were 
forged; that the said di me ndant dad every reason to believe 
that its endorsement upon the bills of lading or the inveice bills 
would be taken and considered by these plaintifls as a guaranty of 
their absolute correctness, and that the party so endorsing or certi- 
fying Was personally cognizant of the facts stated in said documents ; 
and that, as aiready before stated, these plaimtitts actually did se 
believe, and were misled thereby ahd cesisted in Consequence 
thereof from further Inquiries in that behalf; that, on presenting 
sud several drafts for acceptance and payvinent, together with the 
shipping receipts and invoice bills thereto attached. the defendant 
represented itself to be the owner of the property called tor by said 
shipping receipts, and particularily described as to quality, net 
Welght, and value in the invetee bills, which were annexed, and 
that it was willing Tek TAY to transter the said property Lpronh ae- 
ceptlance nid parvdnent of the corr a tidinge dratts: and that, rely- 

Ing upon such representation and gnaranty of, title, these 
115 0 plaintiffs were indueed in good faith to advanee and pay te 

them said various sums of money, whereas in truth and in 
fact sid evidences of own rshilp Were pope d, cit) bie perc oy oe rey Wiint- 
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to correction, of 23,000 Ibs., to be transported on the line of said 

railroad from Kansas City to Milwaukee, marked and consigned as 
follows: “Order. Notify Goetz & Luening, Milwaukee, Wis.” 

That annexed to the aforesaid document there Was an Involce or 

value bill purporting upon its face to give the details 

ce of net we irlit ut PU) credo? Los, ana averegate value or murket 


7 a, ? i. o : . me + . i 
t S5.060.0L, and making reference to sight dratt for 


. _ 


price a l 
>.) 4 , a . : ’ . , . ? ‘ i 7 t | . 
S?CMMOO and aceompanving sald papers, and attached thereto, so 


as to forty 


i! |  silllle tratisaction, t haere Wits a draft. 
Kansius ¢ itv Oct. Lith, PSs], drawn by J. , [ony Dots, pi r 


“r - . . o rere RES... 
to} YY at Signet tO Ti rer of :; '¢ bhornton., cashier, two 


, 
? ‘ ’ 
pLeCscens Pehl a i ‘Oe hee 
, ’ , , * ’ . 
? ’ ae j , i es ; . »? 4 . . ; eae f 
‘ OL Esc | it? > Yat ‘ ‘ .e Ghee Ltiel Char Lil sil tiit (Pr CACO {) 
this ti» \ ? 
si ‘ ‘ 
, 
a a ’ . ‘¢ + | , fey 2)) ye Witl This vcr? ParT?; 
sé eh = ft ‘ ‘ iii i i ’ il til eb baat ai 
} ? ' ° '> ? 1} } 
ndwrit 1.3. N. Bul ud of J. Mac Lellan 
ciel iW = ‘ tty .xMyi= Liitd ae | °F « ‘ i o ij i J 
5 , , , , 
, ’ ? >. ? > a * ‘ | , 7 
book-kKe = ~ _, (]. i ‘ \\ é : sit? 
? 
~, ia ; > who Wis li 7? 
al ‘ Na . 2 ii \ i ii 
, ] , 
| ’ . ».? ‘ " 
? ae i may od ~~ i ; 7 iF Tec biita ata™? Ver] 
, ’ ’ , * FF | 
I ; ‘pag tae i ‘ ' {?j ‘« it” 
— — 
‘ - 
; 
] 7 ~ | ~ ~ ‘\\- | 
| { ‘ ‘ 
} , ~ ’ ’ a rh SP. 
i ep i * ‘ ; | 
‘ 
! } 
i) ’ , ‘ ? i ’ 
i Pi \' ‘ ia i u%? eh. 
~ a ~ ~ ~ 
,» ? ’ > , Pi. 
' 
Aillisas | 
. ry , : ° 
. rae pf \ oh / 
. » & ‘ 7 A 
’ ~* |” 
’ \ 
~ Ly ~ - i ~ Me I) “ 
t = - - 
‘ 
~ ~ 
\ 
\ = 7 ~ 7 
= ~ 
7 
~ ~ ~ ~ ~ 
, 2 — a ; 
— . 
, ’ 
~~ ~ ~~ ~ ~ -_ i ; o 
™= = 7 7 
7 ~ ’ 
+ . 
~ 7 7 
~ = ~ 
~ ~~ 
; 
, 
~ ~ = -~ 
~ ™* - 
~ ~ ~ = ~ ~ ~ 
\ ~ . 
; ‘ ‘ 
= ~* 
— —_— } . 
~ ~ ~ ~ t 
\ ,. , 
‘ . ‘ = = ™= ~~ \ ; i i 
. 


ritk 
. , 
’ ;*? . >. ; ’ 
5? i : i i _ j ; oh 
r AV bees }? t ( 
i ‘? La \ i 
{ , rey ‘ , ' 
. . — = 
; | \ ’ 
' ’ ’ 
1) i 
*F 
‘ | ? | ti 
" . 
, : i ’ r) | ‘ 
7 . * * ‘ . , i \ = = 
follows ‘Goetz & Lu 
Ti] )? | ‘ ‘i 
: ss ; Vee ' ’ ‘ 
‘*. ; > .33 F*8 ? } ’ 
\ aii . gscee e. 5 Go s 
i ' i 
af od cs , ] ws 06 
ak - oP? it's elaitd ci ee 
* 
. . ’ '* > , , , 
ii ™ i o_ Bt af i % i ‘ 
- ’ 
lth 1? yr etehbas 81 Pa ’ 
‘ 5 om ‘ ‘ ’ ’ ; ‘ 
’ 7 
‘ 
prireel of Che sam 
7 
a , ’ 
’ " ' ‘ ,* ‘or 
Kail 4b { i \ th tu i 
" ’ " 
‘ +} . ’ 
, = i?) Litas ; ;' =F ;"! Ti 
‘ 
, ’ , 
, a ‘ - , . +} ; ‘ 
to pret ¥ cli = Uc" i if? si’ cepel 
’ ’ ’ ’ 
’ . } ‘ » 5 
(jie at es \ i‘ reece Wha B ctil 
’ 
: , _. , 
=i ‘ tj os Ve Ge 
, , ‘ ese 
‘ ’ i a. 
ii ‘ cagcr™ Piat li Baa™ a6 
" . 
’ ‘ ‘au hy .% ’ 
cLThCL GLALTIEUW PIL’ ch sailed 
} } 
i? MOnNKECHCT ‘ hel a*aot'} ~? - 
i 
} } 
» % '% ,* F , ‘ ; 
ath ti taat lite \\ iil | i = jt! 
i 
Py? ’ , i] , . + »* e*? 
= pi} iy ; j peetae*s 
is : : : it} ; 
<€ ; | 
{ Pg iz sprit ’ ’ 
Were pi’ | madd at Ohi Leite eS | 
! : , 
Vilille tp] ‘ 
a ‘ , 
’ ; 
Phat ssid shipping ree 
, ‘ \ , ’ 
’ 
ia\\s ‘ il I} i> }! 7 
’ 
? , ‘ ’ ' , , 
ct Lpet ct ; ! meh ata Pra \Verlere ae | 
i 
—— 
“Vi ratii\ a) re clLiitl taut Ss 
lows 
7 ’ | . 
Lin Peay o {y (i; ' 
" . " . 
‘ | ’ | ~ 
(})} bexLIIN © \ 
, 
=~ | ' Gs ‘ * 
; ; 
a { - ' ~ 
‘ ; 
+ ; ‘ 
. ‘ 
‘4 
\ . 
> , 
ss | _ 
. a 


| ‘ 
; 
~ 
\ ‘ 
? ; 
i 
on i 
Ff 
; ‘ { 
’ 
j a 
" 
' ‘ 
‘eiat ¥N 


Sie 
’ ’ 
ti { 
\ 4 


~ ‘ ’ \ 
pt) 
~ ’ 
~~ = ‘ 
. 
. ‘ . 


, ; ‘ 
',) 
‘ ' 
~ pene ee 


,» 
\ 
ISS] 
, 
: * i} 
} 


in i \\ 


it ¢ 


if trae 
il tT 

i ryt 
YY 8882 


sh? Gap 
~ 
iN LTPscts 
»? ; i? 
’ ' ‘ 


’ 
4 4 «tS 
Vir 2% 
Lit WEL i I 
thin, ir ibicd 


o thousand 
7 tha hore. 


errnattire 
his 
Vy Were biol 
Wticetit sade 


‘ “didl alse 


us tol 
j prpeeday jt 
iL to thet 


. ' / ' ee Sl ' =? 
idl ’ i - ~ 
’ oa / o-_ — — - - ie “ : . 
s : = = -_-—— 
- - - -- / — = atl . — on a : . b » @ 
— a ; : : . a 
. = + — . —— _ e = af : - a —_ 
—_ = ” - - — ad a ’ : : : : . 
; / a... : os = a ;"S 
- - ~ . - me ‘ - : 
- - > o ot 7 ; | 
’ - 
(, 7 2 Hh ie = —— 
. _- — —_ —— = - . ‘ oi 
— : . - “i > ae - 
: — — —_— ~ 
“S se - -~- “ e 
_— - ” — ‘ 
- o - ~- - . : - -~ ; P — ~ 
-_- ~~ ow > a -- 7 . = —_ - a ole 
o 4 - . - : 
ai * ae , = - ye “ ” - -- _—s i - -~ 
— ad * — - " ‘ =’ p "os 
ees E oom . ~~ ” > = . oe ~ Be 
: . ' , - — 
r 3 a. ; ¢ oh am ~ 
“ : y / — ; = - - -- 
oo A 4 — : 5 
- 
- » . ~ * ; — 3 . - 
ae Bes 4 4 = oat ; 
” me - o - . 
— = YA 4 r =A , : -: 
on . = — = a ‘ . 7 2 : = 
‘ f . ” ‘i <j ; | 
. s "1 ‘ - . 
— - . : 
; - : z mn “ _—— * - 
- . wane , ; 
— . : 
oa = , _ gm. ~ -- f 
- ~ ° ‘ ; 
S . : a — ~ ; : i 
, . . > ° - / ‘ - 
: = . ae, 4 ‘ ~~ — 
: - d ° - a? 
- wi wy 
— « - md + 
. ; : . : , 
: oa é : : ~ - o ~_* a . out 
" ™ -~- - on . F amen : ~ 
. : ; , - , : ” 7 - 
pe - ~ . —_ * = — 
7 ye o- ° ro 
: ; : _ oe f - 
’ ; ; . We . . ~* 
7 . ad } 
% - ” - ~~ 


———s j - . ; . 
. eens : , - - . - . 3 . , 
- - , . aes ° . ” ~“ vs : 
. i - = “ ‘ onan - - ~~ j i — ~~ ~ i ; . ; ' ; 
: : = = a. - - > . P 
. ~ —, : a _ = j 


ad oa - ” = : : 
i - e , : 
, . ’ e . ~< ‘ 
lg 3 , | . 
| 7 3 
. - ; — e - j e : i . 
- ; - ~_ - P . | . 
. ; j i - “ a 
~ - ~——s 6 » * 4 c. — “S . : 
‘ eo - 7 ~—< — “ = eeathnat . 
aus : — = 4 


: os . i - . y 
~ ; a . . 
” o— i - { a 
° 3 | 
ee . - oe 
] aad e = “ . . - ps : x 
~ ~~ 
, a - a. . 
} . ." ” ~ . - 
oy ; ~~ ' a a Ss ; = 
ae ” oe < - = j 
—ae - -~—« { 4 = 
— : : 
’ 
a - ss -— = ; - ° ° 2 —" ~ - - 
- : ” _ - o : ' ‘ ; 
" - , 
— “ ° "a “ ~ : - 2 i 
—” > -_ ‘ - — ‘ a a 
~ ¢ _ ~ . Pa . “ ps . 
a ae _ -—— —/! ° . 
ot j - “ ~ = : ; | . ; 
- —_ ~ --« >. P a e : ; - 
. . : - 
“ - - = - - - z - = 
" E ~ ——, —s - ——— - _ e — 
; ' - . : an. — - —_ = - 
. - ‘ : = . 
d re - = ~'; -_ 
: / j 4 - > -_ 
< © j ~ “4 - : eo = : , = 
-_ — ~ - . w _ - - — - Prenat j # ac 2 2 
—_ / ——é£, j ~ - - _ - 
ous! ; - > - 
— coon aalieessnetieaniinas — - _ : — oe 
aon eee pmmane od ec . see oo ane a 0 haem 
ee hee ei heap - —- . 7 


THE BANK OF KANSAS CITY. 1:} 


a . } } ] . . +" ee 7 
° . ‘ "| te " *,rPeT ii iwealee : .  t) » ‘ 
by Silla defendant Liiva. Ulbes preckdly Ltis, Wotlted Treecorine i’ OWES TN 
. * 
. . . . , ° > , ? , . 
‘ Ys ; +. ‘ , +] . % . » . +] " , 4 eee S Bs ebwal : . 
aw and LT) cl fh, Call prrerprert rier Il ¢deesee PT teed, Ctl Liye ia rhoahii © 
; 
4 Dertcal ‘ Iss] three 1)) Toate secure! t at rye] } aenaes , | . 
(*1@) ¥ . se. Bee ft i | i si so. ttl Peeivitdier eotl if 
. ‘ . 
7s . : : ’ " » . ‘ 
6) 7  e , ' ‘ye ’ ‘i : i " 
Li dforesaid premises, accepted the satd dratt of satd Doo Bots of 
’ ) ? ' ’ . ’ ‘ } } ‘ 
? ; as CF = ~ | + 7 i " : ‘ " . ‘ 
Cdetolwey > Ith Is a ¢ tt Lida cry rel ribeye OV if Hhiformed 
- , ) aa fl yl] fwths | F 
? " ‘ ‘* ;? => ’ ‘ — 8 ih ’ ; ’ : " » « ‘ ‘i ‘ ’ J 
art ctl iS « let ¢] C*rgrtl «tit % Phe Peer dit i 4 if \ peel i. ose Wiible ] 
’ a } 4] 4 } ’ P ' : " : 
; ’ , 
they were led to belleve that said suppesed brllot lading or shipping 
. ~ i 
. } «) ? i ’ . £ " 
‘ ‘4 ‘ . ; 
res lhol «ol q dart ieerl i ~ qetere ] Pig ' < ly ar edie 
. i a ’ = if ye « . ‘ ‘ ; . i ‘ 
’ j } ' ’ 
? ‘ ’ ‘ rT} ') rf ’ ’ 4 ’ ' y,? ; 
bisued ae el ‘| : cron bal iii PEP ts | ’ j ] =. tii & o> 
; 
} ? 
*)? t) ‘7 ’ ’ 7 ‘* ’ ' +? ma ‘ ’ r sf 1 { 
tidied, LriePaireye Wilt I =i Peride ;™ «tgaté yt ee i af Fo ‘ i }) _ it¢ i) 
‘ ’ ‘ 
. ’ ' ’ ’ ; 
thie feo?’ ‘PNT rot thaee\ VOL bPicd = ofagl <1} wWOULOL aE rm 
Liit’ill itt] pra Phi itt tit ’ hp he os Be ail fat ' Pit % s* gt S Vbe , pertperl 
— 
“tld GCCOCDLALTLC et 
i . , 
. ’ , ' A ' 1 " 
’ °F . i ’ ’ 7} ; ‘ 
lorehs ly Phat towards the « i © i bibe , {) Der thiess 
] . ? ’ | ’ 
! Pritt ' ‘ ’ ) ‘ . 4 ; ' | _— . oa : 
Prats Doertne sombew fiat tne ' . meoarrival of ee ostip 
, 5 , 
. ; ‘ , ? : ‘ ‘ 
brichits trie peeolil ? (ieest lt ' I \ sit ‘qt eG « meevedl 
' 
i 
‘ } ] | ‘ } ‘ | 
? i ’ ’ ; j . 
Like GPst CAareo Calica TOP DN sated sible | ine T i} til 
’ " ; 
. ‘ ‘ ' + ' : " " " ; ‘ " 7 
bisatid bal jt] at titi ctil x a ™prif i ;? i 4 i j 
‘ ; 
te | : ; 
, . , ; ‘ ® 
aheted by the repeated ittements of Du Deis tl COLE Meret 
. ' | ‘ 
f)j si i % a : i i [}- _ Lele ii i ' | 4 ' ' 
- 2 
} 7 ! } | | ’ > i , | 
‘ " ‘ 
Liye i » £pa pater }) ‘| stil | reLene rm ‘ | it] pif d bit’ 
’ , ? ~ | . one . , " , + ‘* ; a » .¢ 
fii q py j .L i. och DE ibyal ti™| a ‘i ; i | i i ‘ ee ke ‘*f 
' ; ’ ; ' 
1 " ‘+ , ; es = " ti} —e) »,t} ; " Sal ’ ’ < ; ; y, 7 
j fii«cti i ¢ ' ‘i ;#?) i i * \ | ZF ,? ’ i} ; * il - 
i 
’ 1 | } si + 
’ ; ’ ', ’ 
i i j : rij S « . ’ ' ; i ] : Pepertas 
7 } : 
‘ ; . ; ; 
" ; ’ } a? ; ; 
beat | pioer\ € il baie | j ’ f ‘ 4 ‘ . ‘ ! | | i 
. 
\ " 
; ; . ’ ; ; " , a. © eee 
bie sty =—ii periie’t ) 1 if | ‘ os tii ‘ ; it i i i | 
i 
, , , , } 
. ‘% " ,ea0°? I n ‘ ‘ . @ ' ; ’ ’ a. eo a ’ s 7 = 
at ii I! ‘i ’ ; i e , ‘ ‘ t,o fae ' ‘ viril it 
7 * : 
? ’ t i ' ' 
j y\\ f bie he jf i ' ’ - 
. ' . 
; , ’ , 7 , , ‘ 
\ bith i bral i> j@4 q* «Fi ‘ ~tilipee 
. 
| ; 
; ‘ ; i ‘ 
| ’ ‘ ' ' .* £ i\ ‘ , ') . 
; ' + > } 
‘ i ‘ I ’ F ? P ss G ; ’ " i I; jj 
Pyar’ ' | 4 mand 
, ‘ ‘ 
" ; ; : * 
bits perc bey ‘ 
' 
, * ’ 
; ‘ ’ ‘ " 
{ =f | | i ‘ [diy I> ' ta 
' 
4 > " " ¢ ’ ‘ 
‘ ~ ~ \ ~ / 
; * ‘ ‘ e merge? 
‘ ee ‘ : 
" ’ 
’ + 
’ ; 
{ it i i ctritl 
si 
, ’ 
sil qi] i ’ ; ;'? 
— 
i os se ‘ ; ‘ ’ 
I oe ° - - ' *¢ 
ry, 
i ' it ’ 'o 
’ ; 
, . ; , ; , | ’ al Piecsler 
, * @ ‘ _ ; ; ; ; if 
he -T | ly ~ - § 
‘7 s , 7 
, | }? } 
‘ - ’ ’ a ‘ © i? i? s 84668 
‘ ’ 
. ' i . a ’ ’ lie ‘ I 
; ; ' _ aot 
,’ ’ . ’ 4 = ’ 
. , 


THE BANK OF KANSAS CITY. Lo 


ceived notice of the forgery of these shipping bills they promptly 
communicated the fact to the defendant in this cause—_ 
» fand requested steps to be taken to apprehend said Du Bois 
Z 23 and bring lim to tn- Motte chefetedant, im @ross disre- 
== evard is] thie Hiterests of tlies | Lititiil- chic thie bolic iil 
#t= large refrained frome a Jo! bities tte thi belialt, ana 
Ez s allowed said Du Bois to abscond from the country. | 
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its attorneys, and moves the court, on the amended complaint herein 
now on file in the above-entitled cause, for an order striking out the 
following words, sentences, and allegations of said amended com- 
plaint as irrelevant and redundant, for the reason that said words, 
sentences, and allegations consist of matters which are Irrelevant 
and redundant, 

Ist. The words, SCHITOHCEOS, anal allegations of siti amended COlM- 
plaint commencing In folio 52 and ending in folio 55 as follows, 
to Wit: 

“That towards the end of the month of October these plaintiffs 
became somewhat uneasy, because the avrival of these shipments at 
the point of destination was unduly delayed, and not even the first 

eargo called for ly said shipping recelpts had come to ther 
118) hands; but that fora time all suspicions on partof these plain- 

tiffs were abated by the repeated =tatements of Du Bots; that 
In consequence of high water in the Mississippt and. tributaries 
freight on all Imes west had been mtercepted and blocked.” 

Pnd. The words, sentences, and allegations of said amended com- 
plaint commencing in folio 35 and ending in folio 35, as follows. to 
wit: 

* These platatitts further show that owlhg to the vreat distance 
between their place of business and Kansas (ith they had no knowl 
edoe of the moral ay finitiedaal standing of ~site J. N. Du Deals, and 
hever, prior to the transactions herein a! 
licss deallnys \\ ith, hin 1) hiicles a ther commodities * tat. 2s 


lade to. had thev anv busi- 
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vears past Was In very bad repute in business cireles at lis home and 
place of business: that repoa 


tedily of late vears he had been caught 
and detected In various crooked business transactions, and, among 
others, in issuing, Qader circumstances very similar to those disclosed 
here, forved bilis of lacing sitied shipping receipts, ae the 
110 strength of which he had raised money through banks and by 
rhealis ot dritts drawn Ly iin yon parties residing “broad, 
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abe that sueh evil practices listed become a hiatter of hotorlety ul 
Kansas City.” 
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120 . *e * “Whereas but slight inquiry would have revealed 
to sald banks the fact that said bills of lidinie Were forged.” 
bth. The words, sehteneces, ane tllewatlons of sald aniexed com- 
plaint, commencing in folio oY and ending in folie 40, as follows, to 
Wil: 
“That the said defendant had everv reason to believe that its en- 
dorsement Lipron the bills of lacing (>] thie Miveice bills Wi riled bie 
ken ana considered 1 these pelcuisntiil its Gl COUPLES 7 thie ir sbso- 
lute correctness, and that che party se ehilorsing or « ruivibuag Was 
personally cCophizant of the facets stated in ~cited cloctimmerts, aie thoset, 
iis already before stated, these pelcutnititls cetyl IN did so believe, ane 
Were niish 7 tin reby, ana desisted In cols pliehice thereot from further 
IMGuiries In that behalt” 
ith. The words, Se TITOTIC’S, anid sulle ‘rit lolis of tte cutppetiedeved Caorlil- 
plaainit, COTLLELLE neing in folio 42 and ending in folto 43, as follows, to 
Wit: 
received notice of the forgery of these shipping bills, they promptly 
communicated the fact to the defendant on this case, and re- 
iv] quested steps to be taken to chperere beethed saaped Du Dols, anid 


“And in this behalf the pelatntitls further allewe that. when they 
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scond from tie country 
And for the costs of this trottoi. 
PINCHES, LYNDE & MILLER, 
Pets Attys 


Cjreuit Court of the United States, bastern District of | Wisconsin. 
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Order Strifing outa Certain Alegation in Amended Complaiut. 
August 7, ISS2. This dav came the parties by their counsel, and 
the motion of the defendant to strike out certain portions of the 
amended complaint in this cause having been argued by the coun- 
sel of the peertin sand submitted, on consideration there fit is ordered 
by the court that said motion be, and hereby is, overruled, except as 
to the allegation “and requested steps to be taken to apprehend said 
Du Bois and bring lini to justice: but the defendant, in gross disre- 
gard of the interests of these plaintiils and the public at large, re- 
rained from “all proces dines 1 { hicat bediall, anil nilowed site 
12> Pa Bois to abscond frome the COUMLEY, In iolio BS of said 
amended compliant, and as tO thi culls vation =i botion ls 
granted, to which rulings counsel on both sides duly excepted. And it 
is further ordered, that the defendant 
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THE BANK OF KANSAS CITY. ay 


January 17, 1885. Depositions on behalf fof] August W. 
IIS) Goetz, Jr, et al, received per express, and filed. 

And now, at this same term, to wit, January term, A. D. 
1SS5, and on the sixty-second day thereof, to wit, on the twenty- 
second day of Mareh, A.D. 1S83—present, the honorable Charles E. 
Dyer, district Judge, presiding—the following proceedings were had, 
to wit: 

Trial. 


Avuaust W. Goetz, Jr... & AuGust F. LUENING 


BANK oF Kansas Ciry. 


BANK OF KANSAS CITY 
rx -At Law. 


Avucust W. Goetz, Jr, & Avcusr F. Lventya. J 


This day came the parties, by their counsel, Mr. Cotzhausen ap- 
pearing for August W. Goetz, Jr, and August Fo Luening and 
Messrs. THT. M. Finch and O. TL. Dean’ for the Bank of Kansas City, 
and the issues herein came on to be tried. Whereupon a jury was 
called to try the same, who came, to wit: William = PFarries, John 
Martin. Jolin I}. Ni Lle'r’, Jolin Doleake ’ Thomas sSstearns, William Law- 
ler, Joseph M. Alcott, Reuben Strong, I. W. Robbins, Eo BL Bolens, 
Samuel Chandler, nel Jevrine : I ‘Trow iT, [WeivVe ree, bens St. an 
lly =Waortl canna CriipRitie 


: 


lawtul men of the distri [, Who Wwe 

nelfed, and the trial not being concluded 
until TO-MIOTrTOW PWOrhiilig. + » 

14%) March Zde ISS5. This Lary Cialis thie praurtie ‘, by their Couli- 
seloand the trial of the issues lerein was resumed, and not 


- 
/ 
- 
“a 


he same Was adjourned 


bernie concluded the same was ndiourned until to-morrow morning. 

Miaarreh 24. PSS25, This Len culties Uta } tiers, by thi IP ceothlise I, and 
the trial of the issnes lerem was rested, and mot bem concluded 
the same was adiourned until Monday tuaorning mext 

NMeareh Jt), ISN} This clas Cull thaes porerthe PV Tlie dl counsel, and 
the trial of the issues bereii was rmed. and not being eoncluded 
the same was adpourned until ‘ 

And ry Ix. they wit, on thre six sth al “tte 1 to wrt, 
on the twentv-seventh dav of Mareh. A.D. DsSs5—present, the hon- 
orable Charles BE. Dyer, district judge, presiding—the following pro- 
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BANK OF ARAXMSAS CITY ] 


Avaust W. Goetz, Jr. & Aveust F. Luesine. J 
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Avaust W. Gortrz, Jr... and Aucust F. 


OU AUGUST W. GOETZ, JR., ET AL. VS. 


Judgment. 


Whereupon it is considered and adjudged by this court now here 
that the said August W. Croetz, Jr, and August I. Luening take 
nothing from the Bank of Kansas City, on the ground of the vari- 

ous trespasses and grievances complained of by them, and that 
154 the said Bank of Nansas City do have and recover of the said 


August W. Goetz, Jr, and August FF. Luening the sum of 


two thousand one hundred and ninety-seven dollars and sixteen 
cents damages so as aforesaid assessed by the jury in favor of said 
bank, together with one hundred and cighty-three dollars and ten 
cents, Its cosis about its said suit im this behalf by it expended, and 
that it have execution therefor. 

Judginent roll signed May 21st, A. D. 1SS5. 

MDWARD KURTZ, Clerk. 
Damages ~~ 32, 


I 
Ss ce 1S: 


Judgment roll filed May 21st, A. D. 1883. 
EDWARD KURTZ, Clerk. 


And same day bill of exceptions signed and filed, as follows: 
Bill of Livceptions. 


United States Crreuit Court for the Eastern District of Wisconsin. 


LUENING, PI tts, 
Us, 


4 ' 4 Consolidated by order of 
Bank or Kansas Crry, Def't. ed by order of 


court under date of Aueust 
4. 1OS2. with the cause first 


Bank of Kansas Crry, PII, ae ot 
Bt ove entitled 
's. 
Aveust W. Goetz and AvatstT F. | 
LUENING, Def’ ts. 
low Beat remembered, that these « uses, having been hy order 
of court previously consolida Crit pbetriedon the vend 


. a , .- ' . eer . } ') 
aqayv of Mareh, A. D ISS. and aoqurv Perper «ll Voempatwel/ed and 
. ‘ . ; 
ze : ‘ on | ghee 
sworn, the Tlon. Charles EK. Dver. fudge. presiding. the following 
proce nes Wel bisued 


August FF. Luening. one of the platntitis, bene sworn, testified on 


hy hisait [7a 669 hil . a nile =. 
\- ‘ } . ‘ 

[nm summer & f of PSS] Groetz and [T were comuinission mer- 
, ' | 4° . ’ ‘ 
‘hamts, Under the firm name of Groetz & Luenine, doing business 
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have met him several times between S783 and IS77. Since then 
P have not met him; have not been in Kansas City. During 


. : : iste , 
. ‘ ? H ' } 4 ; } . : . 
all thasat Lite liis siithieilhe “Wis J pepe a, Lh nena a. l be; iat’ (| IS; . 
. >| . | j ; y : ‘ 3 
while | WilS gb mechpber aol tli Lib dth «of | CTLI2I@ A it TZ. Conny 
° ' } ° : ' . , . 
SIO dcaicers J blades. gf \I) WilllKe, ‘a Doors ~Tilpepeud ts 
-~ s i. " ; P ee. 4 
low “OLLI =the C}) SAITTIS, Wihlleti W “ried Jeo FRTDER ahh Crititiiiss lob}, 
,* ’ ’ ° . : ’ 
Atte re adeadueting our cotlnpensaution. cither we “Chil tilt our 


check or he drew on us for thi pre 
On October 10, ISST. T received a telegram from Du Bois. as fol- 
lows ; 


“Ocroper Lorn, UNton Depor, Kansas Crry. ISS]. 

“To Luening & Bautz, 144 We-t Water street. Milwaul 

“ W hist can you sel! Pour hu | 
What will vou advane on . | ve 

(Siened) "Ss. ». OU BOM 


= I}. ” hiecalis bl] of leclin: 
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— * 


’ } 


, . , . . ** 
Vo this tel Aa riba | mwhnswered oV teiecratin of the alate. as foliow 
ss Marke { here tor-chaas o& * for N hit dees \\ ili} ' clrate 
for two-thirds value. bill of 7 
(Signed) ts IZ «\ NING ‘ 
We also sent Du Bois a letter the same dav. in whieh we repeated 
the above biessage, and huirthienr sil 


“Tf hides in good condition and No. lo ean sell them readih 
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The following described letters were received by us from Du Bois 
between the time of making the contract and October 2Sth, ISSL: 


Lu tter date | October 12th. stating 


‘T enclose invoice of another car-load of GS. hides, agaiust which 

l drew 7 value. | trust vou Will be able to sell them to advantage, 
Sous to enable hie to continue hhh \ shipments” 

Letter of October 17th recites a third shipment to us of “ do Cr. 

> S. hides, as per invoice of date. value S566.010 in which writer 

further says: 
‘Against which | have made sight draft of 82,000 on vou through 
Bank of Kansas Citv, which please honor. PT trust vou will be able 


: 
to make satisfactory sales of thieoses taped sso oS to enable tie to con- 


tliue mv sHiiprne its. 


Letter of October Sth, in which he writes: 


“As vour Mir. Luenine is aware, there is a larve number of Texas 


euttte packed here during fall, canned ds Season hats opened, would 
like ty) ke nae wo bicat vou Conny D ~— sv aITe ole lees , Coe bitele we 
lt Gri steers col deo better bi ms il- | mite } ine) lw Louisville il 


F | i = el j ‘ , , > on 
Letter of October 19th, of which contents have already been eivel 


peers Lpot of 
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This was sent after the information from Albrecht & Bridges was 
received. At the Same time | sent a telegram Lo Dur Dols as follows: 

“Accepted and paid all your drafts promptly, but no hides mn sight. 
Close]\ trace and auswer quickly.” 

The bank never answered that telegram sent to it, either by tele- 
gratin or letter, and Du Bois never answered that telegram sent to 
him. 

Thereupon IT sent my partner, A. W. Goetz, Jr. to Chicago with 
the hills of lading to the agent of the ¢ hicavo and Alton (Northern) 
road. He left on the morning of October 2th. Mr. Svive ster, one 
of plamitifhs’ attorneys in this case, either went with mV parther or 
met him at Chieago. IT have no personal knowledge of what trans- 


pired with them, either in Chicago or at Kansas City. 
All the foregoing telegrams Were offered and received in evidence. 


Cross-examined by Mr. Fincu, the witness testiticd as follows : 


167 [ was well acquainted with Du Bois, & had ereat confidence 
In his homesty chic Integrity: and when he wrote us the let- 
ters which [T have read in evidence that he had slipped the property 
tous T believed it. 
accept d the drafts because the bills of lading were attached, as 
agreed with him. Before this Thad no communications or business 
transactions with the Bank of Kansas (itv. 
[ was familiar with the wav in which this property was to come 
from Kansas City to Milwaukee. Tt would come by cars. There 


. ' . aS in ‘oo 4 * . ‘ +] , | ] ‘ y . 
were different lines from Kansas Citv. [non the usual course of bust- 
a 4a — ae i ee 22 2 ; 
ness it would take a car containing Property Ob tliis Kile six to elelit 
° i ‘ 
dav- to colne fron INsilisas (ity to VIrlwauk: 


ji . — “ oe sr 

(\\ Itlles< [- ie re lisernede ij the Pour several adratts which were ACCEPT (| 
i. — 1s , 1: rt r , _ 

and pret i>\ PuaINtiids, chiied Whiteh Were Offered Th evideher 

he ‘ ° 1 , ’ ’ 
Phe tirst of these drafts. dated Oetols I’ llth. | accented on Cdertartys 4 

i 
l4th. The second of said d 


tober 17th. The third of said drafts, dated October 17th, T accepted 


} } } rire 4 
raits, dated Oetotber | rt] clec“" pled ( i. 


October Oot hy The fourth of “tld ly ftw. «| lie | Cdeetarby r 1otdy. 
1us [ aeeepted October 22nd Phe titth draft. dated October 
i 
Path i aceepted Oet ber Zsth. Between thre bith of Oetober. 
i 
and until the evening, about 6 o'clock, of October 2Sth. we had no 
communication or correspondence at ail with the Bank of Kansas 
City. When i lonnd the property di fhetceome forward in the usual 
eal r : ; Tdi he cleer: 1] TTTiitiE =a thy bieny ic. 
} } ’ 
be 1] | i rea ) co Pike \ Ln Dols Pict ~ the 
OnIV reason 
(GhonGeE SY! elnge swol t) of tla (I~, testitied 
as follows 
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4 Or iss ! ‘) Ce nw | { Pikulse’l 
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eould be done to caus Du Bor 
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Q. Please state what wa- =itid 
lation to Du Bois’ arrest. 
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attorneys for the plaintiffs,a conversation between the plaintiffs 
attorney and an officer of the bank after the transaction las ceased 
so far as the bank has any Interest In it. 

Court: The objection is sustained, but subject to the right of the 
plaintiffS to renew their present offer if at any time it shall appear 
that anything in relation to this transaction Was done after the 
28th of October, or after the drafts were accepted. 


To which ruling plaintiffs duly excepted. 


Orrvo ALprecut, being sworn on behalf of plaintiff, testified as 
follows: 

I am elerk ina coal yard. In the fall of ISS1 [ was in the em- 
ploy of Goetz & Lucning. [ recollect the time T was at Iitisas City 
In October, ISS1, traveling for Goetz & Luening, and selling produce. 
While there [received the dispateh from them now shown mie. A day 
later T receive] a letter also. At the time | rool thot dispateh l knew 
nothing at all about this Du Bois matter & contract. When T got the 

dispatch went to the fre lelit ULC inquired about the hides, 
172 He told metovoto Du Bois. DT went there: saw Da Bois in tis 

office. This was on Friday, October 28th, about 4 oclock p.m. 
Du Bois said he had not shipped any hides to Giootz & Luening, but 
would ship some the same night. Hides were Iving on the street, & 
he was loading a car. Tle said he would ship that car-loud that 
night & send me the bill of lacling for them to Spangle rs place, 
Where T stopped. A bill of lading was sent to Spangler’s as promised. 
Spangler’s clerk received a letter from him to my address atter Thad 
left Spanglers. [left there about 5 o'clock p.m. & went the next 
morning to Lexington. TP never received the bill of lading, nor the 
letter. The clerk at Spangiers iftterwards told me he scent the letter 
back to Du Bois. DT returned to Kansas City on Sunday morning. 
I was at Lexington only Saturday. 


Cross-examined, withess testified as follows: 


| think it Was Friday, Octol yp 2h. | vot the te leoram, about Ole 


»}° tw wo ley , | it first f thags cree vy | ' lit spereoneet *3 9° 
or two o chock p.m Went first fo the veneral freight agent, neal 
- } a Ls a ? add ik ; ; ‘ : 
Spativiers, A he told me he knew nothing about it, and sent me to 
" fe. : 4 ’ . 4 — F 4 . . | 
Lire freed advent, about a mie awave trom there, Welt to that 
 &. ) . ’. : +] . ‘ , , , " » : . 
office, got Information there, went to Duo Bots, and he promised 
: 
} ‘ ’ -11 . } re ‘ } ? } 
to send me oa bill of lading up to Spangler’s place. I 
i i 
m? <> te bbee | oe tae tae hee | ! : 
tis eit towhh that atternoon, ane diel Dot see anv blil of lading 
] Bet 4 } a2 ’ 
before bert, never SAW tii PpLGd God Deeeddaayy, didnt ee 
‘ aye} yey 3B hy ly ’ : (‘ity i} le ’ | : ] ¢ | . 
anvwihere heat Aillisits it \ mRLIDR, alld adldi hot see anv (‘aot)- 


Pr ’ } , 
nected with that bank. 


— 


JoseErH ™S. CHICK, DeINe sworn on ay Dali Oo priaints Is, testified iis 


follows - 


’ . 

| \\ is erperc'ye ] Pres tt 1] | at } ; IK sin)s a, ( if \ | i} NK 1?) 

- } : 
ISTS; ever since have been, & am now, president, 

, ’ ? . ne i» . 7 " ’ "4 . .* 

ldiont know where Du Bots is now. Te left Kansas Citv about 
? ‘ ;’ a } ' | . rl } , 9 P 
the latter part of October, ISsSl. Have never heard from him sinee 
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Have not taken steps to find out, by detective or anything of that 
kind, where heads. Tlave made some inquiries as to where he was of 
? ’ | } , 

people Thacat | thought would probably kK row, | sith tole he le It on 
Friday night. 

The following telegram— 

“October 28th. Ace pote dI& patie drafts of J. N. Du Bois romiptly. 
No hides in sight. Closely trace & answer quickly 


“(Siened) GOETZ & LUENING.” 


we received, IT think the bank received it on Saturday. The first 

time T saw it was on Monday morning, October Sist. Twas at the 
bank on Saturday. 

ve i. Wiis dickne Vou answer it 2 
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,* , 7 7 ~ 
Kansas City when | went into business there. Our bank 
17h ison corner Pitth & Delaware streets, one of the prominent 
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read them in the files I think [had read one of the articles, and 
maybe more. They were articles published in 1879, at the time of 
this Buffalo matter. 

(). Did vou not, by general reputation, at that time ascertain that 
it was a Claim of S2Z0,000, or thereabouts, which had grown out of a 
forging by Du Bois of bills of lading? 


Objected to. Objection sustained. To which ruling the plaintiffs 
duly excepted, 


(). Was not, as carly as the vear IS7%, Da Bots’ reputation in 
point of business, and especially in point of honest dealing, bad? 

A. T never heard anything against his reputation except this Buf- 
falo transaction. 

(). [x it true, or is it not true, that the reputation of Du Bois was 
bad during the year ISSO in pot of business, and especially in 
Int of honest, 

A. Not to mV knowles | : 
(). Is it true, or is it net truce, that the general reputation of Du 
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from barra A discounted, That happened = veral timies, It may 
have ichpopo hea il large ryurpaa bye r ot Lites, Wi took il very large 
number of drafts from Pou Dots. 

() Lf Wels a protitabl Customer, Was he hot? 
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Bois was head during the vear PSST in prodnit of business dealing, and 
especially in point of honest dealing? 

A. Not tomy knowledge. We had a number of drafts pro- 

IS2. tested at our bank during the summer of ISSL which Du Bots 

had drawn (o}) absent party ~ and Which Our biitik Hhaaed taken 
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Dos per ce nt. on the whole amount. That was all ry tha month of 
August, TSS]. 

(). Is it nota fact that vou got disgusted with Du Bots, thoroughly 
diseust (tq, iis CULT its August, iSsSi ? 

A. No, <Ir: biel exactly thict Wil. Atter threat slilporeenst and the 
shortage, after if Wiis asc rtsadnne 7 there was a shortage ~ ne Wer is- 
satisfied with his account, and expected to close it as soon as we 
could, 

I don't know whether certain drafts accompanied by so-called bills 
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summer of ISS1 on the Boston wool matter, did you continue to 
deal with Du Bois as with other customers. 

Objected to as assuming facts not yet proven in this case. 

Court: The object of the question is, as T understand it, to ascer- 
tain from thy | 


Witness whether, after his business with Du Boils in 
“ ! 
the sumuner Ol ISS], at Conliiueud— , 


CouNsEL vor PLainrires: To deal with him as with ordinary cus- 
toiners. 

‘ rind ; . : ~ . ene . At ' ‘ . 

COURT: Liat par QO! the question hema iswer, Phe othe part 
may be stricken out. 

To which ruling plaintiffs duly excepted. 

Court: Answer this question—whether after Aueust, ISS], you 
continued business relations with Du Bolts, 

A. Yes. sir. We dealt with him atter that time as with an ordi- 
hary customer, just iim We lisacd done by hore oh The Sterye linaited bysyst}s 
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“The Bank of Kansas City had two other bills.of lading besides 
those Involved in this controversy, Which were forged. IL do not re- 
member when we first learned those two other bills of lading were 
forged. lL suppose we found it out soon after they were returned. 
I don't remember the time the dratts attached to them were sent 
away from Kansas City. [think it was after the 25th. ' 

“When Du Bois caine to our bank to change his account, | did 
not accept it without hesitation. T hesitated because I did not care 

about handling his business, or taking customers of that 
1%] kind. We thought we might have to advance for him. 

When I was assured there would be no advances required, | 
took his account. That was the sole reason why [ hesitated, 

“T dont think | stated to Mir. Goetz and Mr. Sylvester that miy 
Teasoll for refusing lo tuke his account Wiis that he Was slippery and 
unreliable in his dealings. 

ee * Do you deny that vou sald that in substance ? 

“A. I don't think T ever said it. Tamav have said in that inter- 
view that finally one of the directors of the bank Cathe to tne and 
interceded for Du Bois in such strong terms that finally [ coneluded 
to take his account. [| know Mr. Slaven came with hime and argued 
lis ease, and | did take his account. “After this Boston wool trans- 
action we continued to do business with Du Bois as before. We 
supposed wool would pay the drafts when sales were made & tinal 
returns were rendered, 

“q. You did‘not watch him any closer after that, or watch him 
at all? 

“A. DT suppose we always looked after what was in the bills of 
lading, and we thought we had enough to cover the drafts in all the 
transactions: that was our agreement in the first place, and we acted 
on that in all our dealings.” 


Witness: The testimony so referred to and sworn to by me 
12) at that time was correct to the best of my knowledge and 


beliet 
Recross-examined, the witness testitied as follows: 


Prior to ISS] Du Bers never did any business at our bank, « Xeept 
il single transaction. I] Wits buaving Wool itl Lu Xineton, Misscurd. 
The bank there had an account with our bank. Du Bois requested 
Ine to guarantee pavinent of his agents draft, because the bank at 
Lexington desired such guaranty betore paving the draft, and T did 


guarantee Its payment. TP have no recollection as to how long prior 
to ISS] that was.) It was a long time before ISS. After the Buft- : 
fale transaction Dua Bors did business at Nansas City Savines As<o- | 
Clatlon, Ili boursinae == Wiis Ve ry 4 Niewsive ay thisat bank. Nive tieanes 
of information ts iis follows: Thre l} hk of IWittiscts { itv bias avery 
large majority of the correspond of all the banks west of it. 
Dratts for purchase of wool in | ado, New Mexico. & Kansas usu- 
alive cam Lev cour batik. Wi, q*d vt] sees bv thie} there Wiis it large 
btisiness wong of This was since IST and before these drafts were 
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drawn. These drafts | have mentioned were usually drawn against 
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knew about those forged bills ot lading: also, Mr. 0. Sinith, who 
Wis purport d to have SS rLaTL d these bills, knew of it. No efforts were 
made to keep the matter secret. Neo inquiries were made of me by 
any bank. These 5 or 6 forged bills issued to Cowan & Co, direetly 
or their order. T can testify that they were forgeries. All of these 
forged bills of lading purported to be for shipments made by Joseph 
N. Du Bots. To reported all these forgeries to the general freight 
agent of my company. The Jast 2 months Dui Bois was here he 
shipped a good deal of stuti—two or three shipments a week—hides 
XV wool, le rade <Tidponnne hts to (‘hiicao, Boston, Ws veral points 
In Massachusetts & New York. 

(). State whether or not Inquiries were made by the mereantile 


aceehnciles Tit rederehnece to thien Pralisiicllols., 


4 Objected toas irrelevant and incompetent on the trial. 
Objection sustained. To which ruling plantitls duly ex- 
cepted, 


‘). State Whether Or bol thie =(' feorere 7 bills aD! lacling were any =llr- 
prise to vou, or were you expecting something of the kind. 


( Nipoote d to as Irrelevant and imcompetent on the trial. ( Wyjection 


; 


sustained. “To which ruling the pelaatantitts duly excepted, 
(C‘ross-examined, the witness testified as follows: 


When the St. Louis bills of lading were presented T could not un- 
derstand it. To was pretty badly stirred up. and we searched the 
records fron hiorning til] biel ter seve threat thas re Was be riistake in 
our office. Twill not sav that before that time DP had heard nothing 
against Du Bois. TP hiad heard of the Wabash transactions. After 
thrat Wiail: =}; tridlisaiction [ny ioe Wits Gh pePerdap ida rit toe 
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interview with me. Tle had those forged bills of lading & went over, 
also, to sce Du Bois. A little after that various shipments were made 
by Du Bois to Cowan. Cowan was here probably 2 or 5 days. 

Cowan was here some time in October. [ don’t think he was 
206 ~~ out of town over 24 hours before the Milwaukee men came tn. 

All | know about Du Bois having settled with Cowan is thev 
hustled hides over there, shipped them to Cowan, Chicago, and 
Cowan went away apparently satistied. About three days, 1 should 
think, before Du Bois left IT received a telegram from Goetz & Luen- 
ing inquiring about certain shipments. T rephed that no such ship- 
ments as those inquired about lad been made overour road. There- 
Upot two pre ntlemen, one, I think, a member of the firm, came here 
in behalf of Goetz & Luening. 


Plaintitts thereupon offered ino evidence the deposition “ec. J. 
Wiurr, taken at Kansas City, on their behalf, whercin said witness 
testified as follows : 

My name is C.J. White: age, fifty-six years; residence, Kansas 
City; occupation, banking: have lived ino WKansas City IS vears 
next April: am connected with the Bank of Commerce, formerly 
known as The Kansas City Savings Association. IT knew J. N. Du 
Bois when he lived here, and 16 0r 17 vears before he went away. 
He ke prt his account at our bank a considerabl length of time, Com- 
mencing about 1S76, until early in spring of Tss1, when we discon- 

tinued doing business with him. My reasons for discontinu- 
207 ing business with limi were that his account gave us a great 

deal of trouble. Hlis «rafts would occasionally come back 
protest doand le hadu’t means suthicient to take them Uy When re- 
turned. T heard of the ditliculty le had with Buffalo parties, but 
don't know the particulars. [t occurred through my bank. The 
dratts T sent on there were paid. There were bills of lading attached 
to them. to each of them. lalid not know at that time that those 
bills of lading 
Q). Do you remember of reading anything in the papers in rela- 
tion to that transaction ? 
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[ A. | | know Jolin Mae Lellan. ar Wits Du Des’ book-keeper. 
{ 


». Do you know how he happened to be put in there ? 


Objected Lo dhe tion sustained To which ruling pelautnititls 
duly excepted. 

[A.] The first time he (Mac Lellan) was put there by Smith, Fos- 
=ctt NV ('o, 

Pha followine f jth <tions end fhisWers Thereto, vhich were not ob- 
l to at the ty] es ee ‘hy Were To r the tirst 


rectes . 
il. thre eon dt Oo allow plained’ 


time object: ap to 


— 
- on 
~ 
—d 
~ 
- 
- 
——s 
— 
_—> 
— 


counsel to read to the jurv tL prods the trial. to wit: 


.”©. Por ea it purpose 2° (Meaning for what purpose was Mac 
Helland put there by Smith, Possett & Co 
“A. To look after their interests, lb was told: to look after thie slitpp- 
ments and see that they were Tnade correctly.” 
2 a And yi Wills pou ita Pe? gat they Lite vou “it 
“A. Tle was still thie re, camel 7 based nb arrangement with Mir Du 
Lous rive | mrilit r by Wils petal thy ree, Ubbiel fr Wits tostert lf thi drafts 
wouldnt i ' Puy Loe) abrall tall Di \] ia lL theany Viis to 
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>”) You told Du Bois vou wouldn't pav his drafts ? ’ 
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This was objected to for the first time on the trial. Objection sus- 
tained. To which ruling plaintifls’ counsel duly excepted. 


Cross-examined, witness testified as follows: 


I don’t recollect When the Butfalo matter took place, but I think 
it must have been in IS79. Tle continued to do business with our 
bank until April, Issl. He did a very active business, drew a great 
many drafts. In all instances there were bills of lading. [wouldn't 
take them any other way. [ relicd entirely upon these bills of lad- 
ing as security for us in getting payment of the drafts. [ had no 
suspicion at any time that those bills of lading were forged. Idont 

know that | received some of those bills of hud dni until the 
211 = time he left. | had taken a few for collection. T wouldn't 

eash them. [ took a few for collection before he left, and I 
think, perhaps, I took one for collection after he left, from Mae Lel- 
lan. Mae Lellan wasa man who stood well in my judgement. When 
his signature was attached to a draft [ had every reason to believe 
the transaction Was a fair one: never saw anvthing to the contrary. 
When Mae Lellan came to our bank with a draft and bill of lading 
attached I believed the transaction was a fair one, and when T cashed 
the draft I thought | would — the Money, I used to have him fig. 
ure up the draft, what it would come to. Sometimes there was not 
as much put in as the bill of lading called for, and [would ask Mae 
Lellan how that happened that there was not as much in that bill 
of lading. Well, he says, Du Bois most always does evervthing of 
that kind himself, He says: [keep the books and do the best [can 
to see that everything goes in: but. he says, sometimes a bill of lad- 
Ing gets fixed upand I don't know anything about it. DL would have 


; 


this conversation with Mae Lellan to see that the stilprment Was sul- 
ficient to pay the draft. 

(). Previous to Du Bois leaving Kansas CHy vou had taken 
212) some of these drafts drawn bv Mac Lellan, with bills of Jad- 
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piclon or reason to believe the bills of*ladine were forgeries. After 


the Pourtdin ) tratisaction Nae ze 1 iti Ly \\ dratts- with bills of lading 
attached for thousan |~ ‘| dollars, Phi . drafts Were cashied Ly rie. 
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thems. 
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». Still, . 
A. No sir: | considered them Mae Lelhun’s drafts. Mae Lellan 
came from New York, is of fine reputation, so far as P know, ane at 
that time. | think. Was of wood characte 

(). Du Bois was of a rathes pH ilsative turn, ane vou were afraid 
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general talk throughout the town of his former forgeries of bills of 
lading. 

(). Would you, if Du Bois had presented vou with a bill of lading 
in the year ISSL. have advanced him money on it without first as- 
certaining Its genuineness ? 

Objected to as incompetent. Objection sustained. To which 
ruling plaintiffs duly excepted. 

Q. Would vou consider it a business transaction, or would you 
not, toadvance him money ona bill of lading without ascertaining 
its venulneness ? 

Objected to for same reason. Objection sustained. To which 
ruling plaintiffs duly exeepted. 

Du Bois also spoke to Mr. Armour afterwards, in our bank, about 
Opening an account with Armour Brothers Bank. [1 ‘declined the 
wccount. After the HeWSINEper CNX posttres of a” 1. hhiitlers lis foreerics 
Were LCi rally talked of by his friends and the public. I heard of 
these things from oa great many different directions. It was gen- 
erally known that he lad been charged with these forgeries, 

(‘ross-examined, withess testified a- follows: 
21h Mr. ALW. Armour has been tn banking business since Sep- 
tember, a Before that he was a farmer and a money- 
lender. DT told Du Bois the old nian was verv partienlar. That was 
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My name ts James M. Cotnur ve, thirty-three: residence, kuan- 
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sas City. | ctin in the cattle busin a ln ISS] | Wits eashier of the 
Ni rehants: National Dsanik. | brciel sliedit ed Lekddataabies with Zz N. 
Du Bois. In ISS1, before Du Bois opened an account with the Bank 
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of the Citizens’ National Bank of Kansas City; residence, Kansas 
City; have liven in Kansas seven years. In spring of ISSL T was 
in banking & real estate business. The bank IT was in was that of 
Whipple, Cowherd & Company. [I was one of the partners. I 
know Du Bois. In ISS1, in spring, Du Bois applied to our bank to 
open an account there. [ told him) ours was a small bank—we 
were devoting considerable time to real estate bustness, & that his 
account would have more exchange than we would want—that we 
preferred not to take his account. That was not our only reason 
for refusing his application, The other reason was [didn't consider 
him a desirable customer for a bank. I had heard of a crooked 
transaction with which he was connected. | refer to that which 
has been referred to as the Buffalo transaction. | saw an aecount 

of it in the papers. T heard of no other crookediicss except 
220) that [| think that Butlalo transaction was cenerally known 

here on Delaware street. Tf Du Bots had applied to me for 
an advance of money on what purported to be a bill of lading, in 
ISS1, [ should have disliked to have advanced anv money without 
first ascertaining its gonuimeness. Inthe vear ISSt, in view of Du 
Bois’ reputation, P would have dealt with Du Bois in any other style 
of transaction as with anv other business man: but in advancing 
money on bills of lading T would have distiked to have done so 
Without knowing they were genuine. 


(‘ross-cxamined, witness testiiied as follows: 


[ft had known Du Bois was a large shipper of lides& wool, & had 
been quite a time previous to his coming to the bank, that lis draitts 
had been paid, that the shipments were genuine, P would not have 
hesitated to take a draft with a bill of ladine attached. and also if | 
had learned from the officers of the bank with whieh te had been 
doing business previously that they knew nothing that was irregu- 
Hel DButhilo transaction. Du Bois was an active man 
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transaetl ma. cetie aiter thist tratisact! mac ereat Panky people 
believed le would qiake a @ood maveor. fle was a director in the 
board of trade. a member of itsarbitration conmutittee, the committee 
to Whom all classes of disputes arising aineng members of the board 
ot trade are referre L. ate Wiis Gl captain ct the ( rile Rithes, il proral- 
hhetit military & social or ranization, stood biel In soctety, tn the es- 
timation of many peoples up to the time he left. On Deeeniber 2, 
ISSO, he attended inv wedding reception, & made a very handsome 
present, 

Thereupon plamtils offered in evidence, the deposition of Jags 
A. Many, taken at Wansas City. on behalf of plaintitls, wherein said 
Withess te =titie 7 iis follows: 

My name is James A. Mann: residence, Nansas Citv: age, forty- 
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<IX Vears: business, secre Lary of the Journal ( OHTA, The Journal 
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is a newspaper, published in Kansas City daily, weekly & tri-weekly ; 
have lived in’ Kansas City 16 vears,& been connected with the 
Journal: )2 Voaurs. | rade thie cq uiintance of é, N. Ln Dos about 

Is6o7.& knew him from that time till he left. In IS79 our 
222 perper published an article purporting te clive o transaction 

of bu Dols 1) reference toa Hipment ot hides. | have the 
files of the Journal containing that article here with me. 

[here plaintiffs counsel offered in evidence a paper writing, which 
Was, by said withess, in dis said) deposition, proven to be a copy of 
the said article published in said Journal Nugust 21, 157%, in which 
article said J. N. Du Bois was accused of having procured drafts to 
the amount of 822.000, drawn on Tloctleld & Geissner, Bullalo, with 
hooper 7 lills ol lading suttsve dae d, purporting ha Le for shipments rile 
by iim of litdes, to be cashed at Nansas City, for which see exhibits 
hereto attached, marked “AL? 


This was objected lo its Icom pets nt and not tending to prove the 
issues raised in the pleadings. Objection: sustained. To which 
vy plaimtills duly excepted. 
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of the Citizens’ National Bank of Kansas City; residence, Kansas 
City; have liven in Wansas seven vears. In spring of ISS T was 


In banking & real estate business. The bank [ was in was that of 


Whipple, Cowherd & Company. To was one of the partners. I 
know Du Bois. In ISS1, in spring, Du Bois applied to our bank to 
open ahi accoulil there. | tole him ours Was a -mnall bank—we 
were devoting considerable time to real estate business, & that his 
account would have more exchange than we would want—that we 
preferred hot to tik: lis MCCOLNLE, Phiaat Wilts blot our only reason 
for refusing his application. The other reason was | didn’t consider 
him a de-irable customer for a bank. FP had heard of a crooked 
transaction with which he was connected, | refer to that which 
has been referred to as the Buffalo transaction. l s<awoan account 

of it in the heard of no other crookedtics: except 
220 that TE think that Datfaio transaction was generally known 

here on Delaware street. Tf Du Bois had applied to me for 
an advance of money on what purported to bea bill of lading, in 
rSsl. | should have distike d to linve advanced div Toney Without 
first ascertaining its genuineness. [nthe vear ISS, in view of Du 


! \ 


bois reputation, P would have dealt with Du Bois in any other stvle 

with any other beisitiess trpcemes bout In advancing 
Mohev on bills ot live bit Wold have disliked Lo have done =O) 
Without knowing they were genuine. 


[fl had known Dn Bois was a turge shipper of hides & wool, & had 
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isa newspaper, published in Kansas City daily, weekly & tri-weekly ; 
have lived in Kansas Citv 16 years, & been connected with the 
Journal be Voars. | rise the CC UEIEANCe of Pi n § [diy Deis about 
Iso7.& knew him from that time till he left. In ISTO our 
paper published an article purporting te give a transaction 
(>| Lay Dols 1) ret rence to a sTilponine Hib «ol hides, | have the 
files of the Journal containing that article here with me. 


_ 
ic 
lr 


[fere plaintiffs’ counsel offered in evidence a paper writing, which 
Was, by said witness, in lis satd deposition, proven to be a copy of 
the said article published in said Journal August 26, 187! in which 
article said J. N. Du Bois was accused of having procured drafts to 
the amount of SZ2000, drawn on Pbootleld & Creissner, Butlalo, with 
forged bills of lading attached, purporting to be for shipments made 
Ly bittn of bated =, to bie caste | iil ly ilixiis ( IV, lor Which ol exhibits 
hereto attached, marked “AL? 


This was objected tor its PPpeceornn yn tent and not tending te prove the 


7) 
. : ~ } .* ‘ - a . a . . 
issues raised in the pleadings. Objection sustained. To whieh 


ruling plaitiths duly excepted. 
Our paper then hada large and) general cireuhation throughout 
\ This bitttler Was ohe oj wreheral hotortety throuclhout 
Live eCity. lt Wits scoride thine of sensation \ tte r thisat article Cuihne 
uy [uy [ais, in) lis Loersinn = aT liners, \\ r re eared | iis <1 bpp ee Ile 
kept on in business—did a large business—but was regarded slip- 
perv. Tle was reek less. Me 
Q). When this last forgery came out thtt caused Du Bots to leave, 
Were Vou surprised ? 
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J.W.L. Slavens. Ile is a very careful, cautious business man. He 
has hada large business in the beef & pork — business. 


The plaintiffs there upon offered in evidence, the deposition of Dr. 
Morrison Mcemronp, taken at hansa- City, « on . half of plaintiffs, 
wherein witness testified as follows: 

My name is Morrison Mumford; aim of lawful age; my residence 
is Kansas City; occupation, manager of the Kansas © Times Com- 
pany; have lived at Kansas City since TS6o, ay , Be business 
manager of the Kansas City Times sinee August, Psa). lh August, 
IS7T9, our paper published several articles in relation to J. N. Du 
Bois. IT have here with me the files of the paper containing said 
articles. 

Here plaintiffs’ counsel offered in evidence a paper writing which 
was by said witness in vest deposition proven to be a copy of an 
article published In the said) Kansas City Times on the 2od day of 
August, IST), in which article it was represented in substance that 
that a well-known business manoof Kansas City had appeared ata 

prominent bank with bills of lading from one of the railroads, 
22.) stating that he had hipped oral lo all Casterh CILY, to the 
cash value of 822,000, which bills of lading were afterwards 
discovered to be forgeries; and, in connection with said offer, plain- 
tiffs’ counsel also offered in evidence a further paper writing, which 
Wiis prove 1) by sald Withess In lids sald deposition to be a Copy of a 
“card — ished by said JN. Du Bois ii said Kansas Citv Times, 
CX} Natning the Subject-miatt rof the atoresard article and further, 1 
connection With said offer, the plaimtitls counsel also offered in evi- 
dence another paper writing, which was proven by said witness In 
Lied In said IN an 
sas Citv Thines, \ueust 2tth, IST9, where the said article of August 
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‘ 
ther Mh alluded lo as Havin : pote “ahate at sald DUNK Toreedq bills of 
lading was the said J. N. Du Bois. For all of whieh see exhibits 
hereto attached. marked “P00 70 


All of which said several off rs Were oivected tO as Incompetent 
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were several accounts in the papers. It was claimed that he had 
drawn drafts through the Kansas City Savings Association, that he 
had forged the drafts, or that the drafts were drawn with forged 
229 bills of lading attached to them. —T suppose that was generally 
knowh through the cHY, [think it Was a matter of vencral 
comment through the citv. Duo Bois was quite a prominent man 
here at thattime. Tle was generally considered a rather smart sharp 
business man. His reputation as to honesty and scrupulousness 
I don’t think was regarded as very wood. [speak only of what was 
known personally tome. [think he was regarded throughout the 
city as being slippery and unserupulous. Tf Du Bois had applied to 
me to advance money upon bills of lading, | don't know whether | 
should have done so without ascertaining their genuineness. | 
should probably have endeavored to have found out something about 
their genuineness, | think. 
(), Would vou regard it prudent to deal with a tan of his repu- 
tation, as vou would with an ordinary business tian? 
A. I] wouldn't have taken his word for anything. 
(Q). Were you surprised when you learned of these last forgeries, 
that induced lim to leave? 


Ol jected tO as Incompetent, ONsjection sustained, To which rul- 
Ing plaintitls duly excepted. 


Cros<-examined, witness testified as follows: 


230 Du Bois was member of city government: active & tntluen- 

tial member of city couneil: very prominent in business 
circles; member of board of trade & of committee of arbitration, 
a committee that sett Hd : 
il niilitary COPAY, Which Peeps sented the best clement of the 
young men of Kansas City, the bustiess veunge men. TP presume 
While some would say he was crooked others would sav le was per- 
fectly honest XV straight: if thy Vv o«dtdnet KELOOM vedi bier si tvcount ain 
they would consider lian cis 4) =trat edit bedi} probably. Kaa W hore 
than a wood many others, because TP owas intimate with partion thrat 


he had been—. | Know he did an immense business in hides. [De 
dealt in hides, wool, & tallow. 
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hereupon plamtitts offered in evidence the deposition of Grong e 
Manrsu, taken at Kansas Citvoon behalf of plaintitls, wherein wit- 
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My name is George Marsh: age, forty-one years: residence 


Wvandotte, Kansas: occupation, freight agent of the Wabash St. 
Louis and Paettic road Have been such a: mere at Kansas C 
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hot signed or authorized anybody to sign them for me. | think 
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one time was in May, DS7!). 


believe T have been shown three or 
four of those bills. The tirst ber Ww 


remeniber was, | think, in May, 7. 
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trade. There was a time | was up town every day. [am a mem- 
ber of the board of trade. [ didn’t make any charge against Du 
Bois as a member of the board of trade. | knew he was a director 
& an officer of the board of trade. IT knew by hearsay that he was 
avery large speculator, [knew he was an active business man, & 
that he speculated ; don’t know how much he wasup there. [knew 

he Was captain of a Cotmprany here that was quite il SOCTCLy 
2d COMIPAaly, cCOlposcd of the better class of business Vout men 

of the CIty. fle moved in the best SOCTELy his name Was in 
the Sunday paper very often. In his line he did a very large busi- 
liess, PUCss hie Wits th bbbahi who sprenl Pohey freely, AN think caleu- 
lated to make friends. IT liked him up to the time that Buffalo 
latter Cathe out. L weurlelnet oo Ou ot mV Wav tw Suv anything 
about it, because To was not damaged; wouldim’t have said much 
about It, on necounl of Ley Dots moving 1) thre place lie lied, Without 
I was driven to it. To never had any talk with the officers of the 
Bank of Nansas Citv about it. 


Thereupon the platnitills offered in evidence the deposition of 
Dixngamin MeLean, taken at) hansas Citv, on behalf of plaintills, 


‘' 


Wherein withess testified as follows: 

My name ds Ben. MeLean: age, fifty-four in Jantwurv, [believe ; 
residence, Kansas City: occupation, lide & wool dealer: lived in 
Kansas Citv 17 vears: knew Du Bots about the same time. The 
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Bois. and Smith. Fossett & Co. notified Du Bois of that determina- 
tion, and he said he would employ anybody they would recommend, 
They recolnended hie, anid | Calhiie uinyed I those elreumstanes :. | 


receryed no further instructions from: Smitth. Pessett & Co. than 


merely lo keep thines “trated 1h) the Shipping departhienl of [ay 


cee 


Bow’ business. When | first eame here [attended to the slip lits, 
a ae 


' , 29% ; > - » ° . ‘ 

. Wrote out the bilis ol laddine. and “aw thev were sent. ln ISS] Lay 

‘ ' . . o , j # , . * . 

‘ Bois took the outside department. and TP took the mside. took 
PA . ’ " . . . . ‘ . . * 

| eset cire of thre Porbktii theca sini books—t1n fret. all thie Thisiade 
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(). Then Mr. Thornton beoan lo complain ? 

A. Ile complatied before that, nid of course they disliked the 
matter more on that account. Phe only indemmity given the de- 
fendant bank was by W.N. Ewing, a private friend of Duo Bois. 
Iie became security for ten per cent. of the total amount of drafts 
lying iN) the batik il boston. Latterly’ Lay Dols dic the correspond: 
ing principally. Formerly Pdid nearly allot it. Probably for the 
last SIX months he wrote every letter litmself and made no coples 
ot them. | Wrote sotine letters, buat thie bulk of the Corre spondence 
was conducted by him. Phe letter shown me, dated Oet. 17, ISSH, 
at Kansas Citv, directed to Goetz & Litening, signed “J. N. Du Bois, 
J.M.. to the etfect that Du Bots had that THA risede a thire shipment 

to platmtiils of 450 8. S. hides, as por Invorce of date, value, 
242 S5.006.0), seatmst which dre died miade sieht draft of 82.000 

on them through Bank of Nansas Citv, TP wrote under Du 
Bois direction. All these letters that are here, written by me, were 
written by lis direction. Tle told mie to write in these terms, which 
Padlid. The facts stated were not within my knowledge. 

Q). Whenever vou took a bill of lading to a bank with a draft 
attached, did Vou fill out the bill of lading & lave it Siena Ad’? 

A. Lused to dothat when [first went there: the latter part of the 
tine Du Bois did all that. ILe wrote most of them when he was 


doing business with the Dank of Kansas Citv.  Ttaav have written 
il it WV. All these bills aD lauding thisat Webt to Croetz W Luenine were 
written by Du Bots himself. [or bois vave the bills of lacling 
stoned. W& tele biye to take them tor thre batik. as ustral,. W lien L com 


} 


petal l the iiveotee | bisidle dratt- for the amount of the bill of lading 

& went to the bank. The bank never miade lth Phieytuinds ~iis towven- 
ineness of bills of |: hen T deposited They tool 

Hineness of Tillis of lading when TP deposited) them lev took the 


drafts & put them on Du Bots aeeount until there was so mins pre 
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evervthine was all rieht. When he left he satd IT should con- 
tinue to run the business the same as if le was lome. Tle said he 


ir from 
} . 
i 


Was going to Chicago about the Cowan matter, & + would he: 
him Tuesday. Tle went on Friday night. Tbe said if le da 
mations fixed right in Chicago he would probably go on to see Covt 
in Boston, but would net be gone more than ten days. When he 
rt tt there Wills Very littie. if cura, Pore eres Hieinnue Ly fore he Well 
away evervthing Was shipped out just as fast as dieame in, All that 


wits left was a few Litth Hii ments of hides that enmre Im & hietcl hoon 
Leotiehit ay hole he I, it. | shipped thie Ith Go saithie as lye hisacl been 
doing. A wenuine shipment to Goetz & Luening went out on the 
Sth or 29th. A genuine bill of lading was issued on that ship- 


ment, & sent up to Carl Spenelers for Adbreeht. It was returned 
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Ao No. PL knew there was a veneral Hipresston agal 
| til beresDpettees who lod taken 


relit L thoeootperdat It spray Prootry Chie Trperewnthiie awene) : 
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City nearly six years. I knew J. N. Du Bois, more or less, all the 
time I have been here. [ heard of his troub’e with Buttalo parties 
in IST LT read the HewWspaper Gdecounts of it. It was [ | matter 
of ecneral comment. IT cashed a bill of lading for him to the ex- 
tent of $2,500, which was returned on my hands, & Thad to collect 
it from him in small installments. That was subsequent to lis 
Butlalo escape, l cant wlVe the date: Du Bois’ reputation ius to 
business dealings was that he was straight as far as lie could possi- 
bly make it, still he would not be above taking an advantage 
if he founda way totake an advantage. That exposure in the papers 
was generally talked about at the time here. A good many men 
ought to know it. 


Cross-examined, witness testified as follows: 


[saw & read the aceount in the betprer of the Bullalo transaction 

& knew Du Bois. It mav have been 2,5, or d months after 

250 that that [advance- him money ona bill of lading.  T con- 

sider myself a pretty careful, prudent business man. Diu 

Bois did considerable business with me dealing in grain Twas 

selling options ait that time. lromediately after the Buthilo matter 

came out everybody believed it. In about 3 or 4d months it had 

died out. T saw his ecard published denying it. No denial of that 
card was ever published that [TP saw. 

(Q). You vourself went on dotng business with dim, vou say, and 
at the time vou teok this billof lading vou made ne tiquiries, did 
vou? ' 

A. I made some =}iedit uiry, hela t (ron Lao thas Pista Whie 


Issued and signed the bill of lading. To dont knew of my own 
knowledge whether that bill of lading was a forgerv. PT know the 
osatik of IK sites (itv and alwavs found it te bea verve conservative 


! 


Institution. PT have done business with it and know Mr. Chick and 
Mr. Thornton personally. They are considered careful, prudent, 
painstaking bankers, and have a very fine reputation for inteerity 


snd evervthing of that kind. Du Bots and TP were both members 


. ? } } ORE. ° 
of the board of trade. To did) not report this matter. in reward to 
°% wae . ™ } : " . . 
the bill of lacdine, to the board. Tle was one of its officers and on 
; ; 
thre eo rtiittee ob arbitration. a Verv aetive Liehiber of thisat Colti- 
. Daye = es .* wet ; ] } ] ‘ 
mittee, before whom all the disputes of members of the board of 
. — ‘ , ] . i } } o | ~ ‘ 
Lraete Colne. abla reduced a tuetirber of thrat Comntiittee tp to 
om we f ; 
Prk thie Litures The lett. has Corlertiiittee ds COMED re it «of thie PeihikKe ys 
— a lie } ‘ ‘ : ; ] 
cUbked Lesbeditiey Thbereipahts= of INitissis ¢ iy. It ‘i= Line liktost odbile 


mortant committee of the bored. 


Phereupon the plaintitfs offered in evidence the deposition of Cais 
eT , “a7 ‘ 7. ee 9 } ls ] : 
SPENGLER, taken at Kansas Citvy on behalf of platutiths, wheremn 


t 
‘ 
ete 1 
Witlless testified as follows: 


\I\ Phildale |~ Car] i hole clit thirtv-s Chl Vear old: reside ith 
Kansas City: my occupation is Wholesale merchant: lave lived her 
nearly twelve vears: ki J. N: Dua Bots ever sinee Tone been her 
As to his reputation, the tirst Dever heard about him was when Ie 


. i , " . > 
Went out of prirthierstit}y Wit ASKEM lt was told on the street that 
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hie Wilts taking hiickes freon the “tock : thisat he Wiis there before they 
eame. and then le delivered them over to them, and elatmed te haved 
poctlel citsh feor threnn, Phe rer fees Gt oo ve | pebed da oa talking sutveotat bday 
Dots at ditherent tires. At the time of the DButlile transaction | 
Wiis al traveling rrickdn cadre) Was ot of town, cates cliddtirt hrear of at ul 
the Libre, | heave of i afterwarels. aire - ie coh Ut ad thie ‘Tuten : w hie 1} 
this last trouble with Du Bots cari out Lhis re prurtaat berry Was that he 
was slippery. To wouldit have sold) lita any goods on eredit, be- 
eause Thad beard all these stortes about lin. LT weonuldiet liive con- 
stleore 7 biden creer ehotrebpons Litiier coobit ret | cLiedty t Thitaiit r 
22 badnn strae lit, 1} lave iho oelistoliel ptiel biersuy ~lorles ci bveotye 
lis speculating Lew btneds outstde, tn cetbothver lines, oot cvertl tne | 
wouldnt <c| benny any ronneds (rll eredit, I! Lay Lert based prPese titel 
Phe’ Whisat plrported ton bree st lor] cri hedine ciel Wartitedl ter raps Pibertie’\ 
on it, | would net have advaneed dita tiomey on it without Kinow 
hie it ter be ary bpundaae 
(0. Were vou at all surprised when vou learned that Da Bors baad 


skipped out last tall 


Objected to as Ineompetent.  Obpcetion stustarmed. “To whieh ral 


} } 


Ine plaimtitls duty excepted 


, } — ‘ i} . 
(ross-cNcttbecdd. Witties<= testilpedt as follows 
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hides, wool, tallow and pelts. In the fallof’s1 DT introduced hime to 
the officers of the Bank of Nansas City. That miontls, and several 
months previous, we were selling lim our hides. We usually con- 
“Cle ther by Lhie brottda. At threat time he told ric he Wiis 
PEE POLLY hep Cire lit bank account to either Arniours coy thie 

Denk of IWiitissis it \ , thist lis bsitik Was charging batty bout 
his drafts, and heswouldi't stand it longer. 


loupbole exelmane (yt) all 
| told dain I Wits Just then foley to the Dank of Kansas City. [le 
Lh reyes ten thie banal Cory thre Wil he tole brie lhe «clint Wialil 


. a 
4 1} oti 


rode wit 
to borrow any money: his business was principally exchange bu-si- 
Hess, cashing Mqriilts oly liddes sina Wool thisat he took 1) sid shipped 
right out again. That was the wav lie handled our hides. T intro- 
duced bytan to booth Phrornitom cid Chitek sania Cry ve bea the hitter. 


the &, 
He owas there to talk for limiself LT told Thornton that Du Bots had 
said tome die was ewolng to clamee to another bank. and | would 


—? “Baa. ' } : } } ! . 5 Sia . 
Ke Ue basa (* ET] clap bolisitieess thier Litt fie Was avery active busiipess 


! } } ; , ol ; oa j - 
Pydcati. CQO bal (*' Dlisilices= FT) bideds ~ thliedl Wool thasit he lisael =the lie 
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Association, the Exposition of Nansas City, captain of Craig Rifles, 
and runving all kinds of public matters. He was a me amber of the 
city council. Craig Rifles was a social & military organization, more 
soctal than anything else, high-toned, very Je: alous of their honor & 
standing. Du Bois was a very genial, pleasant, ¢ nnpanionable kind 
of man, rather fond of show, drove fine horses, had a tine sleigh «& 
fine robes, & went to fine dinners, &e., & scemed at the time he failed 
& fora vear before to be at the “aH of his popularity im 
959 Kansas City, so far as TI could judge by the honors showered 


upon tim, 
Recross-examined, Withess testified ils follows : 


don't remeniber shout Duy Dos iy ihe [ ea | candidate for MmaVvor, 
May have seen his name mentioned in the papers, as vours & mine 
& others may have been. Tdon't think anybody ever circulated lis 
name seriously as anavailable man for mayor. T don't know the 
reasolis whiy he Wits hot nominated, | never could SCG the basis of 
his success ania popularity forthe J re Itions he hela, [never thought 
he was heavy or solid cnough timber for mayor or councilmiaa, « 
pecially for mayor, 


Thereupon plamtitts recalled Mr. JOS. Cirek as a witness in thei 
bell, Whio testified as follows : 


(). You =itd vesterday the boston Vvoo] necount Was hot Closed li 
til in November? 

A. That Wits mi Lin pression, iV Sav so vet, I Is not true thisit 
the draits drawn on the Boston house were promptly taken up, the 
bstnk receipting [ny Dos cheek iis early iis the nionth of August. 
The Boston miatter was not entirely closed up when the account was 
Closed upon our books. “There are cutries sinee that tn relation to the 

Du Bois account net charged to Du Bois. Tam certain the 
OO) Boston drafts were not charged to Du Bots account as carly 


as August. TPhev mav have been charge ; to him and then 
other dratts drawn for the same anrount, bre ° o tot think that t 
the cus [have ontyv a general know ledus of that | business. Wren 
these draft. came inte thie bank they were credited to the account of 


J.N. Du Bots ie hen they were mot paid in’ Boston we gave the 
Pularahtee They Were then patel by Garev, Dewev, Gould & Co. 
The bank received that money W they stood in just that wav until 
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Lhie Tdbeti Wikia Ly), Whieli thre Dadsnree Was chareed le ponent Wo LOSS, 


é <) pes ‘ a } '% ’ . , . | 4 
Phe S27 O00 was mot baireead to [yy Dos secount at all, When the 
" , . | . 
neeounts of sates were rendered he was tndebted to us over SS,000, 
° . . , ’ . . ° . 
(0) Was he not indebted to vou atall times from August until 
° , 
Novetnber on aecount of this m ) : 
\ \ vraeatt ,  fanget Once? @ | bay os at . ae ‘ 7 
ik. é£6° .84 Pebt tee eed Tale bactt W “ iit bdideli restiil 5 CPithisstCelodl 
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additional Securit 
mire Which Was standing to Du Dots eredit. in Boston. 
th] mentioned by Mr. Mac Lellan in his testimony. That was 
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an order from Boston to turn over any balanee that Du Bois had 
= them, through the Bank of Kansas City. 

Is it not true that if Du Bois had not been indebted to vou, or 
belvind on account of this Boston matter, the bank would have 
broken with him before, and that vou merely continued dealing 
with him beeause the boston matter was unsettled ? 

A That ippears in my testimony. Phe draft shown me, dated 
August 2, 15S), drawn by J.N. Duo Bois on Whitney & Graham, 
Chie: Horo, for S100, pervs ab le aut sieht to the order of I. Wk. Thornton, 
cashier, passed through our bank & was protested August 24, TSSI. 
lL dlont know threat the bill of lashing iftached to it was forged, | 
never knew why it was protested. T judge it was one of those dratts 
with bills of lading which the bank had assigned to it. I didn’t see 
anv billof lading attached to at. When a draft is protested and 
then taken up we have no reason to inquire why tt came back. | 
was not Informed by the Chicago Ilyde & Leather Bank that that 

draft would not be accepted because the bill of lading was 
262 forged, nor did [ receive such information from Caiwe, cashier 
of First National Bank of Chicago. 
(). When the Hartman drafts on St. Louis & the Cowan drafts 
on Chicago were protested did you not inquire why they went 
tw protest 2 

A. So firas TL remember all those drafts were paid.  T have no 
recollection as to what was done with them.  TPdon't know why they 
were not paid & protested, & thie Te afterwards; [have no means 
of refreshing my recollection 


Plaintiff's counse! bie Me: ollered 11) evich nee a statement of the 
ace int between the Bank of Kansas City & J. N. Du Bois, as tol- 


lows: 
263 °° J.N. Du Bois in account with Bank of Kansas Citv, Kansas 
(ity, \o. 
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the bank with Da Bois, resulting in the various entries appearing 
upon said) statement of account offered in evidence by plamtits 
counsel, The last draft on Croetz & Luenine was dated October 
?tth & credited on October 2oth. The dratt 1 SUp prose erttmbe Pb toe 
late to vo on the reguhur books, and passed to) Da Bots’ credit: thy 
next diy, 

(). In reeard to drafts that wo to Protest Ye Come back to the bank 


—s se 
’ 


Whicul chiry I~ bastele: Lp vont the b Mok s 

A. Dratts that come back protested, we first endeavor to 

266 0 vet the party we get them frome to take them up. “They would 
be charged to such party. Tf those Boston dratts had been 


returned, if thie Weer charged la Ly) Dols. they wettle LPP precul tlie re 
Hi that statement: if thev dined mot been provided for leetore thraat 


time. they woul appear on this account taken from three lecour, 


‘he returns from Grev, Dewey, Gould & Co. om that wool, appear 


on ote books simply charged to profit & loss. Tt is a bad debt, 
tnd we charged it to profit & loss Lop crert TE cote of our gsset- Phast 


Was clone after thisit aceotlint. 


he-examined by plamtiis’ counsel, withess testified as fol- 

lows: 
). Show us on this account | if | Du Doi elratt on Groetz & Lireninge, 
of October 24th, & protested, was charged back to him 
“tga “ 


A. Unless PT hiad the cleeks [eon 


ltetiis | think this last item on this ageeount on Novetiber oth ps 
¢| a , o 5 6 ¥ mise TT? + ‘ \ sane 
thosat «laeft loorestume itis. Phe account was closed on that dav to 
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special request of one Slavens, a co-director and stockholder 
2969 in the bank. and on the agreement that the business should 

remain confined to the dixcounting of draft ecomprunicd by 
collaterals ; that the bank ever since had done only a discount busi- 
ness with Du Bois, but became itself at one time largely involved in 
certain wool transactions of Du Bois’ as early as July or August, 
ISS], and that they would have broken off their relations with hin 
before if it had not been that this wool matter remained unsettled. 


The court adhered to its previous ruling sustaining defendant's 
objection, To which ruling plaintiffs again duly excepted, 


Thereupon plaintifls rested their case. 


The foregoing was all the evidence offered or adduced hy either 
party, 


After the plaintills had rested their case, counsel for the defend- 
ant bank moved the court to strike out divers portions of the testi- 
mony as Incompetent, Irrelevant, and imimaterial Whereupon the 
court asked counsel for plaintitls to argue the question whether there 
was any evidence submitted in the case which ought to be submit- 
ted to the jury. 

After argument of said question the court Instructed the 

270 jury to return a verdict In favor of the defendant bank upon 

the chatm tiade wealbist it yy thie plamititts, Groetz WV Liuening, 

and also to return a verdict in favor of said bank in the action 

Wherein it is plamtth and Goetz & Lucning are defendants, upon 
the draft sued on in that action for the sum of S217 16. 


To which ruling ana listructions thre platntitls, to wit. the xt 
Goetz and Lucning, duly excepted. 


2, I Arla , Published pn Ansa (ti dourneal or dev. 2 lL. IS th. 
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Unpleasant denonement. AO sensational storv by the Allev sheet, 
proven to be utterly false. ‘Phe reportorial imagination works 
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lt Is thre lnilsiortthe of INsuisis City threat there be published here 
Mas bs oe tie oe ] = . 7 } ee. : 
cit) utter! unreliable, irresponsibl Siieectl WLC eye r hesitutes Lipronl 
the mierest rutnor to utter nV statetient however datnaging to the 


° , 
5 , . .¢ : , sbB214° st? , ’ s+ ¢ ‘ ; . . — yy } 
charactel >) «hil \ CLILIZCLL, t] Lon Udae Corimerechal statadine of ee R (iiss «sl 
‘ -_— ° 
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action Which warranted such a publication, and saves that “but for 


the dropping of an unguarded word vesterday (Priday) in the pres- 
ence ofa ‘Pitnies It pee = bitsative by cl fre bith bhatt the breoocered of trade, 


thie feet ol the lorevery bpterlil have revert) withliela for We Ks anil 
perhaps mont ei Cpocte Chats Urnpceneareds wore Lae based) a loonier Tisstne 
of falsbiooed, drawn purely rook ikke Pith rin) thot, its thie “eve tLe will 
show. Lpoon such oa rutnor fre does not testtate to fabricate a state- 
Prpectil Wliiely aT hiillsl his Ve kn Wt would Lh 7 Prebckerbbae’ bee eevery oral 
brie relist in) the city, Phe chara I~ bhenl lovesttered, corned all natist stuller 
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been protested. That was ten dave ore) 


moO ' oe , — ce 
van ment to a different party. Lo cliclii tt kKrnow till list Saturday night 
ay that these dratts were pruid ly the pRUPEV Ujpeoth Wihotn they were first 
re drawnh. | notitied thie il thist tha (ren) {~ bisael Peedi Pecos rho ter fy 
of different party, and to draw on me for the amount ofadvanee. The 
| next T heard of it was when Maj. Warner stepped into my ottice 
+ Thursday morning. In five minutes the thing was adjusted 
+ The “Cheekmated™ Sto 
I. 
, The bia read Is of the call bevce rel cubed oth pitllie (the rally Were 
very indignant at the Times vesterday for publishing a 
od 245) rumor which atlected the commercial studing of every grain 
= cles 4 11) thie Cit, 
The ent] byeovcired Uppal rte] il eomimiittes a) thieves lov Ve prerert aot thre 
: matter. It did not take them lone to find out that it was not a 
erain behead who Was charged With or eular transuctlrons, and there 
their duties as mv stigators ended. They did not stay there, low- 
2 ever, but demanded a retraction from: the Times. and obtained a 
. promise that it would be made. 
% =) Artiel Published in hensas City Dra Limes of dag. 25, 1ST. 
0 <7. 25 2 NP 
Cheekmated. The clever scheme of a forges » raise S22 OOO tn this 
, civ. flow a prominent business tian was imerhit tape cemed riatleet 
| by cL) chbapaatetae at Ten tive 
: A very crooked transaction las just trrecerthreed oo thas ent 
, In Which parties of heretofore uninips eliaraet re chited 
. ctors. Said transaction tmvelyed 7 poorunitiniee tee 
, S22 CMM ted When itis told that the -« 1 owe ben f 
forper ew Interest ts attached. The on . 
: by t| hiiereest clranes do wihien cont \ ii pebtal 
cIpal weakened; but, as te eas! x 
been hushed up, owe to the higd trey | 
lhiterested Thre tiv li tiger ¢ 1 fe 
known bus << tan. Whose wee ' | 
' reiteles Dads aepprearrecnnes , 
s | estulbslis limnment wit! | 
Of rativewead lesaeadine eust biciel 
Shipped grain to an hk rheity t , eee 
Wiis hiothine unusual in t 
| I lie | rr dra i} ‘ \ ) | 
the clraft was attached it | 
I ‘ - vee W , wg) | \| ' 3] 
WW certain parties trom 
Ne ("ity pwer erestod ie 
"v their Me: 3 bow ¢ call ‘ 
tha resent bernie ippededena 
Wats Tinciede lt was to the etlect that t Khown bu 
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and that, in all probability the bills of ladn 
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OS Artiel Published ‘it Nitiscs City Daily Times of slugqust 24, 
Sco). 


"ve £2anh,. 28 


That crooked transaction. The true inwardness of the affair gleaned 
from the parties interested. A full statement of facets learned trom 
various Interviews by “ Times ” reporters. 


Yesterday ’s Times contained the following 


‘A few days since a well-known business man, whose weekly 
dealings amount to thousands, made hits Cp pearance at the desk of 
a prominent banking establishment with bills of lading from one of 
the main lines of railroad leading cast from: this eitv, stating that 
he had shipped grain tofan] Eastern city tothe cash valtie of 822,000, 
There was nothing unusual in this, as the man dealt largely iT 
eran, nicl Wis 1} he ride il dratt (rt this COMSTOTIOE in) Ne W York for 
the amount, the draft was attached to the bills of lading unl for- 
warded. lor conventence sake we will ri thiat this took place 
Monday last. On Wednesday certain parties from the East 

arrived unexpectedly in Kansas Citv, who were interested 
2M) in} the transaetion by redson of tha lise of thie ir Piitliies yy the 
conslgnor is the cCOnSIOM is, The fact of the Ti tponan rit bn bhi 
Incidentally mentioned a startling denouement was made. It was 
to the ctlect that the “ well-known business man had not sent a 
bust of eran ic the jn rsOli- bisidined = COS TU TICES, anid thisit Itt all 
probability the bills of lading were forgeries. This was a surprise, 
: | | 


} 


and astaurthine one. and fora time it eouldent be believed, owing to 
the dians position. Neo tine was to be lost, however, and an inves 
tivation Was Timediately instituted. whieh revented the faet | thacat J ilie 
bills of lading were forgertes, and that mot a bushel of wheat, corn, 


) ; . 3 
oreoraunm ot anv sort had been shipped 
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ing, by theirattorneys, and filed the bond of Frank R. Balk in the 
sum of two thousand dollars, conditioned that they shiall prosecute 
a writ of error to effect and answer all damages and costs if they fail 
to make their plea good, which bond is approved by the district 
judge, and is as follows, to wit: 


rane ta Say aa PST 


Supe j'Ne di (—s Round. 


Know all men ly these preselits, that Lo Frank R. Falk, of the 
| city of Milwaukee, county of Milwaukee, and State of Wisconsin, am 
held and firmly bound unto Bank of Kansas City in the full and 
; just sum of two thousand dollars, to be pati to the said) Bank of 
Kansas City, its certain attorney, suecessors, or assigns, to which 


| payment, well and truly to be made, TP bind myself, my heirs, execu- 
tors, and administrators by these presents. 
Sealed with iv seul and dated this nineteenth dav of September, 
in the vear of our Lord one thousand cight hundred and eighty- 
three. 
W heres lately, uta term of the { “hited States clreult Court forthe 
eastern district of Wisconsin, in a consolidated suit) depending in 
! sald court between August W. Croetz, Jr. and August FL. Luacning, 
plaintitls, against Bank of Kansas City: and Bank of Kansas City, 
, plaintiil and August W. Goetz, Jr, and August PL Luening, 
294 defendants (consolidated). judgment was rendered against said ¥ 
i August W. Goetz, Jr. and Aueust bP. Luenine, dismissing 


thei complaint on the merits, and also for the stun of two thousand 
three hundred) and clehty Tr dollars, damages ane costs, on the 
coniplatit of sate Derik ov] iN tihixas ( ity, (1) Which sale beanik lias 
' melted (id) “itd judy- 
=t W. Croetz. Jr. and 


. wes + 
A West I Luenineg mbavVihig Obtalhed a writ of error ated tre a 4 Cop 


drawn Prob bieheyvs Leprosiied Py) COUPEE ccubaed ay 
} 


ment the sum of SLoOO63. and the <n Aue 


— 


“ae ‘ “f : ie nr aie : ‘ 
threw of iti the clerk s othice ol thre ~rilel COLUTt to reyersc Tipe rrhederpppeenit 
1h} the reTaon'e silat “Ut. abiadh at eltatlow, char ctead len thie sited losank of 


Kansas City eiing and admenishing it to be dhe appear at a Sue 
prretibe Court of the | “hiite f Stites to ty biecodede bb cal Worst breton the 
second Monday of October next. 

Now, the eondition of the a 


August W. Goetz and August FF 


F * . } e? =) ’ ‘ . ss i Ss s ‘ : } . : 
of ere?) toon etlect. oie ft ~VWeel lil PTTSE? Pe bad Ge etiel (*¢t)~ = lf thieV fii 3] te 
5 oe } H ! , ] ] 4 } i. , . j 
make then Dilek Wood, tlieh the above oblioation ter bree Vaoted - tise to 
‘ 
. _ 


. aio m se ; Sse ' ‘ ‘ 
remain in tull force and virtue. 


‘ ’ .° ’ . : 

Sealed sine Mme¢1¢verea Ph pede ~“ChnCe ofy—— 
GRORGE SYLVESTER. 
HEARY GOLL. 


UNITED STATES OF AMERIOEA, 
first ry District at led aia ‘. 


Se I. , fi |. 1? " . . 
‘ “ea 9 . ; ’ ‘ ’ ; ? ' ,7T 4 ‘ ; i 
an * -) ¥ Si IN i. hb Me aff >. te B. staa\ =“\V 00] 1] qt) ‘7% iy (js Pad detis 
. ’ 


and says: That he is the suretv mamed in the within bond 
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that he is a resident and frecholder within said distriet, and is worth 
the sum of two thousand dollars over and above all his just debts 
and diabilities, in property within said district uot by law exempt 


from execution. 
rRANEA KH. FALA. 


Subseribed & sworn to before Phae’, this [9 dav of Septeraly fe. 1). 
ISS3. 
GhoRGhE SYLVESTER, 
Notary Public. Milu pikes Conmuly, ie COmEStN 


(Iarcdorsed :) Approved by Chis. Ie. ay r, pudue 


Whereupon it is ordered that execution be superseded, and a writ 
of error and citation issued, and a copy of said writ of error lodged 
for the defendant tn error. 


ON) UNiIrep STATES OF AMERICA, 
heaste rin Pistriel of Wesco: "e } 
i. kedward Kurtz. clerk of the cireuit court of the United States of 
American for the eastern distriet of Wisconsin. do ber by cortity that | 
have Compan dthewritinesannexed to this certificate with their ortel- 


nals, now on file and remaming of record in miy office, amd that 


é : 
tha VY sre true Coples of “=e lp OFT ais abiel Correct f inseripts there. 
: } . } } P ' ! 
fron. betme a full ane COMPLLD vie te trabiseript of thre reeord itp the cases 
; 


cri Auoust Wo. Gioetz. wr. ef al, ¢ Dank of Vil ix ( tv. canned Panik tr] 
Kansas Citv es. August W. Goetz, Jr ef af, consolidated by order of 


“sited eount. 


lr testimony whereof Po lave ler t rav diated and duly 
aflineedd the seal of the sard court. : T if NMilwauk th scutel 
clistyede tii melanie | voob Septerated | eur ay 4 Lord one 
th noel ehelit trunered and erelityv-t! Loot thre DTrichepenedene 
crf lL iiitert States the TOsth ‘ 


ed Fr UxNrrep Srates of AMEnIEA, 
. 7. ( ) \\ 

The Prestdent of the | oid States \ lie jttederes oof thre 
cirenit court of the | i States of .\ eit tor the ern dis- 
trict of Wisconsin, Ceres r 
I} xe In the ree rel peroces “ it Litivn of 

i] edit it pepe Vii ir - i | Pplter 

States of Ameriea for . it \ Ny 

et we Ay <t WC \ P. ball ths. canied 

Dank of Kansas Citv. defend i |} iN tiff, 
ia -t W. bro Vue v4 

“0 Nincadithest : uy cages ot tlie 
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Lib}e} i] 7 i eye basi lps] 


11S AvGUsT W. GOETZ, JR., ET AL. VS. THE BANK OF KANSAS CITY. 


should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, vou are hereby commanded, if 


judgement be therein given, that then, under your seal, distinctly and 


openly, vou send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, to- 
vether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the Supreme Court, to be 
then and there held, that the record and proceedings aforesaid being 
Inspected, the said Supreme Court may cause further to be done 
therein to correct that error, that of rivhit anid according to law and 
custom of the United States should be done. 

Witness the honorable Morrison It. Waite, Chief Justice of the 
said Supreme Court of the United States, this 2st day of September, 
inthe vearof our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the United States the LOSth. 

: RDWARD KURTZ, 
('/, ak Uj. Sy. ( send (wuyt for thie [oust Vid Dist. of Wisconsin. 


iled September 21st, ISS5. 
MDW. KURTZ, Clerk. 
20S) UNIrep STATES OF AMERICA, Ss: 
To the Bank of Kansas City, Greeting: 
[<EAL. | You are hereby cited and admonished to be and appear 
ata Supreme Court of the United States, to be holden at 

Washington, on the second Monday of Oktober NeXt, pursthanl tog 
writ of error filed in the clerk's office of the cireuit court of the United 
States for the eastern district of Wisconsin, wherein August W. 
Goetz, Jroand August PL Lucning are plaintiffs in error and vou are 
defendant in error, to show cause, if any there be, why the judgment 
Ino the satd writ of error mentioned should not be corrected, and 
speedy justices should not be done to the parties In that behalf. 

Witness the Tfon. Charles I. Dver, district judge of the United 
States for said district, at the citv of Milwaukee, this 21st day of 


September, ALD. TSs5, and of our Independence the LOsth. 


CILAS. Eb. DYER, Judge. 


( 
} 
i 


We accept service of the above citation this 22nd day of Septem- 


FINCH ES, LYNDE & MILLER, 


Aft x fers’ Rank of Nanseas (ity, 


endorsed on cover: E. Wisconsin CG. CL UL Ss. No. 506. August 
W. Goetz, Jr. and August FL Luening, plaimtitls in error, es. The 


Deak ot IN tls City. thee] eth Septoria be ,. }SS35. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1885. 


No. 306. 


AUGUST W. GOETZ, Jr. AND AUGUST FL LUENING 
PLAINTIFFS IN ERROR, 


THE BANK OF KANSAS CITY. 


Points and Briet tor Plaintit!S in Error. 


Varginal Pages of Printed Record 


SUMMARY OF THE RECORD 


About Novernber Leth. ISS]. thie } crits dni error. comps 
210m merchants at Milwaukee, beret tat 
against the Bank of WKansas City for 
the amount of four certain drafts, 
sas City, upon 


eashier of said 


» GOETZ 


titths draft, \\ haieh 


LUERNING 


Us. THE 


BANK OF KANSA®S CITY. 


ad been accepted, but not paid as aforesaid. 


hese two actions were afterwards consolidated because thev sub- 
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ink claims to have discounted these drafts in the 
ff OLS Less, ilidl therefore to be entitled to the 
purchaser of comrnercial paper, the plaintiffs | 
swas known at all the Banks of Ar nsets CAty to 
di ml a ral iticl dishonest character, Whe ot late 
to the habit of practicing similar frauds upon 
ule, a tne and abroad, and that the defend- 
yr Wit prompted by mercenary motives 
( PPosei\ se the! eVes to iis wicked doings: 
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leat Ww) Du Bo. in the ordinary course of 
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off then guard, belting mere or less instrumental in emabling the 


drawer to carry out his fraudulent machinations. (4-116 


hie whsWwer he rhles il] charge S ane ot wt bud, arpa 
pleads affirmatively that said paper was discoun, | 
In good faith. 1P4-12.) 

Che issue re iting to Che [ith «tratt presents the Siam (}i. 
tlolhis ot ract rid LW 1e-3, 


STATEMENT OF THE EVIDENCE 
Plaintitts are CODLMIISSION Mierechialits al Miiiwanukee _ \ 
Du fois, up to the time of the forgeries herein complained of, was 


il heavy dealer anid Sha pope roof tides Praia, CtC., wal Kuatsa- City 
Dt BOIS CHARACTER AND REPUTATION 


Until thie sprite of ISTo, the stiumedineg of Du Pow Was grennl 
All Withesses adoree threat bye Wiis Very aetive, bot omlv ti bustrmess: 
but in polities and seetety. Ele was a large and extensive ship 
per, Whose banking tratisactionus ran lipe te SLO triore or less 
per month Hi shiipruents extended to ail peirts ol three U ripteed 
States, anid his cCOntIIOUS slicctss anid bracdeotanitiabole: eriePery Seaiiye 7 
him the name of a stuart, sharp busiiess tian 220. 234, B33.) 


HE TURAS OUT Too ELE A beoheek 


But while such was his reputation pete that time. various 
matters came to light about the vear Ds set) whieh showed lita te 
be not only sltpperv and reckless, but unseerupulous—-ready at all 
times to take an wdvantage, Wiieti Tae “grot itites aa tietat prices 


Mann 223.) Ditlerent transaction~ combined, to give lin thenes 
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to which we shall shortly allud 
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PROTECTIVE MEASURES ADOPTED BY THE TRADE. 

It is true, he Wis continued to Lie received inl society ; he 
remained a member of the Board of trade: run for alderman, 
and proceeded to do business as theretofore, rit threat Wits prob- 
ably not so much to be aseribed to his having reformed, as to his 
irrepressible disposition and the peculiar character of the townh, Ih 
which he lived. lor we tind that Hnimediately thereafter, Nath, 
Fossett As Co.. of New York, Sent one Soha MeLsllan te Kansas 
City, who had to cet apparently iis Du Bois book Keeper, whitle in 
fact looking after the Interests of the Eastern parties and seeing 
that shipments Were ribacde correctly (20S, 2S). Ii frieticl Nlavens, 
who was intimately acquainted with da Boss, did not even consid: 
er him “heavy or solid enough timber for an alderman” (259). 
The Kansas City Savings Association (C.J: White, cashier), where 
Du Bois was doing business until spring of ISS], absolutely re- 
fused, after the Butfalo episode, to pay any of lis drafts (although 
bills of lading were Invariably attache dy, tna le -s Melsllan sighed 
them (20%, 211). | 

“TT considered them Wele/lai’s Uratts. As to Daw Bais. | 
had het much contidence in bam. ° | theomerht bie woul les 
Almost anvthing (21°). 

Mr. White's puist eX perience with / Bois, as detatled tr thie 

cashier, at pages 207—215, evidently justified this opiiien Dis 


CTEPANeles, not only, but forged bills of lading were not a rare 
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bank. I had heard of a crooked transaction, with which he 
was connected. In view of Du Bois’ reputation, I would have 
dealt with Dy Bois in any other style of transactions, as with 
any other business man: but in advancing money on bills of 
lading, | would have disliked to have done so without knowing 
they were venuine, be I 

Again he made application to the Bank of Armour Bros. 
(Wil. H. Winants, Cashier), but— 

“We did not take his account, for the reason that his repu- 
tation was such, and his dealings, that we did not feel safe in 
doing it. His reputation at that time, so far as Tam acquaint- 
ed with it, was very bad in his business transactions. He made 
the application, stating that he was shipping hides and wool, 
and that he would attach bills ot lading to his drafts, and he 
wanted to do business in that way. [ told him that on account 
of his past record that would be objectionable ; that we would 
have to look tpoevery bill of lacling. (215.)—I had heard of his 
transactions, through the newspapers, and the yveneral talk 
throughout the town of his former forgeries of bills of lading. 

It was venerally talked of by his friends and the public, I 
heard of these things from a great many different directions.” 
(25). 

Further he applied to the Merchants’ National Bank—James 
M. Coburn, Cashier who testifies: 

“Tn ssl. before Du Bots opened an account with the Bank 
of Wansas City, he applied tor cour hank, le Opeth an account 
there. We did not accede to his reatlest, My reason was that 
I had heard certain things, I «licl net STP prs he would be oa 
desirable customer, 

Q. Tt Du Bors had made application to vou to cash a draft, 
accompanied by what purported to be a bill of lading, would 
vou have cashed it without first ascertaining the genuineness 
of the Dill of lading’ 

A. T should mot have cashed it at all. T should have had 
nething to de with him forthe reason that T have just stated. 


T click ret propose to do business with him.” (z17-z1s.) 
HIS REPUTATION WITH BUSINESS WEN, 


Outside of the banks, his standing was even worse. A num- 


ber of parties, prominent In business and society, expressed their 


opinion of Du Bois’ character and reputation at this time, in still 


stronger teriiuis: 


GOETZ & LUENING U8. THE BANK OF KANSAS CITY. ‘ 


James A, Mann, Secretary of the Journal Co.: 
“The matter was one of general notoriety throughout the 
city. From my knowledge of the man, my acquaintance with 
him, he was unserupulous, when he got inte a tight place” 


(232.) 


Morrison Mumjord, Manager of the Kansas City Times: 
“That article created considerable of a sensation and talk 
a great many said they knew he was slippery, or words to that 


effect.” (226.) 


Albert Marty, real estate dealer : 
“TT think he was regarded throughout the city as beine slid 


pery and unserupulous’ (22%.) 


(reorge Marsh, freight agent 
“TP saw several bills (of Luding) that had my mame signed te 

to them. Thad net signed or authorized anybody te sign them 
for me, I think «cme time wees on May, Ist. [believe | have 
been shown 3 feof these bills. The tirst, P remember, was, | 
think, in May, "40: Prheh\ be a month or twe after, that |] saw 
another. | remember of these Buffalo forvertes that oceurred 
in aNmeust. “T%. “Phase bills of lacing pirported ter bicawee Deeeeny 
isstied hy COTE COTTE P ATEN, hy miveelt, Thies were Dot pssted by 
sl 


: 


rhe’. There were several of those balls there was 4 revered a 
of talk and comment about _ seb eal 

“Tf | had been dealing tin or handling bills of lading. and 
he had asked me te advanee money tpen them, Po weuld net 
have done it. unless PT had known there were genuine siuna 


tures ter the bills of lad ne rm £983 3 


Benj. Melean. hide and wool deale 


* The reputation ef Jiu Blois, the last twe vears he was 
here, TP eall bad Ot course TP knew him we LT heard 
of the futfale Porvrerios tl ort ~aW thy hy = fof ul peer. Pearat 
were  clarmed te be tergertes There were eioht of 


ther, | think. It Wits crrctie riali t ilke | cabpcotat thretuel thre erty 


by the people that knew him, and was generally known among 
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bank. I had heard of a crooked transaction, with which he 
was conneeted. In view of Du Bois’ reputation, T would have 
dealt with Dw Bois in any other style of transactions, as with 
any other business man: but in advancing money on bills of 
lading, L would have disliked to have done so without knowing 
they were venuine, (2z0.) 


Again he made application to the Bank of Armour Bros. 


H 
(Wil. H. Winents, Cashier), but— 

“We did not take his account, for the reason that his repu- 
tation was such, and his dealings, that we did not feel safe in 
doing it. His reputation at that time, so far as Tam aequaint- 
ed with it, was very bad in his business transactions. He made 
the application, stating that he was shipping hides and wool, 
and that he would attach bills of lading to his drafts, and he 
wanted to do business in that way. [told him that on account 
of his past record that would be objectionable ; that we would 
have to look up every bill of lading. (215.)—I had heard of his 
transactions, through the newspapers, and the general talk 
throughout the town of his former forgeries of bills of lading. 

It was generally talked of by his friends and the publie. I 
heard of these things from a great many different directions.” 
(215). y 

Further he applied to the Merchants’ National Bank—James 
M. Coburn, Cashier who testifies: 

“Tn Issi. betore Du Bors opened an account with the Bank 
of Kansas ¢ It, he applied to our bank, to Open an account 
there, We did not accede to lis request, My reason was that 
Phad heard certain things. To did not suppose he would be a 
desirable customer, 

Q. Tt Du Bors had made application to vou to cash a draft. 
accompaniod by what purperted to be a bill of lading, would 
vou have cashed it without first ascertaining the genuineness 
of the bill ot lading’ 

A. oT should mot have cashed it at all. T should have had 
nothing to ce with him forthe reason that [have just stated, 


| elie] rieot prreprose Ter deo bevisttess with him. (2) .—2] 8.) 
HIS REPUTATION WITH BUSINESS MEN, 


Outside of the banks, his standing was even worse. A num- 


ber of parties, prominent in business and society, expressed their 


opinion of Du Bors character and reputation at this time, in still 


¢ war 7 e- 
sironget teriiis : 
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James A. Mann, Secretary of the Journal Co.: 
“The matter was one of general notoriety throughout the 
city. From my knowledge of the man, Inv acquaintanee with 
him, he was Hnserupulotis, When he wot inte a tioht place” 


(2S.) 


Morrison Mumford, Manager of the Kansas City Times 
“That article created considerable of a sensation and talk 
a great many sail they knew he was slippery, or words te that 
effect.” (226.) 


Albert Marty, real estate dealer : 
“T think he was regarded throughout the city as being slic 


pery and unseruputous’ (220.) 


Creorge Marsh, freight agent: 

* |] saw several bills (arf leuelinng) that hosed HN Pha srerniesd Te 
to them. Thad net signed or authorized any bedy te sign then 
forme. T think one time wes in May, Psi. TP believe DT have 
been shown 3—4 of these bills. The tirst. T remember, was, | 
think, in May, ‘7%: may be a month or two after, that DT saw 
another. | remember of these Duatffale forvrertes that occurred 
in Anwust, “70. “Those bills of lading pierpeorted ter have Deen 
issued by our company, by mvself. “They were mot issued Dy 
rhe’. There were several of thease tells there Was 4 revved len] 
of talk and comment about m0 oz5h.) 

“Tf | had been dealing ino or handling bills of lading. ane 
he had asked me te advance meney upon them, DP owenld met 
have dlome it. unless Podiscel Kovown there wer crenitiithes sburna 


tures te the bills of la liner 16 


Pein). Me Lean, lide ania Ween, ete ey 


Phe reputation of Jie Bots, the last two vears he was 
here, [TE eall baad (of eourse PT knew him we | heared 
of the Buffalo forgeries in “Tt: saw the bills of dine. that 
were clarmed te be torgertes There wer epoht «rf 


them, Pthink. It was generally talked about through the eity 


by the people that knew him, and was generally kKnewn among 
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I had heard of a crooked transaction, with which he 
In view of Du Bois’ reputation, I would have 


bank. 
was connected, 
dealt with Dv Bois in any other style of transactions, as with 
any other business man: but in advancing money on bills of 
lading, [would have disliked to have done so without knowing 
they were genuine, (220.) 

Again he made application to the Bank of Armour Bros, 


(Wil. H. Winents, Cashier), but— 
“We did not take his account, for the reason that his repu- 
tation was such, and his dealings, that we did not feel safe in 
His reputation at that time, se far as Tam acquaint- 


doing It. 
Ile made 


ed with it, was very bad in his business transactions, 
the application, stating that he was shipping hides and wool, 
and that he would attach bills of lading to his dratts, and he 


wanted to do business in that way. [told him that on account 


oft his print record that would be objectionable ; that we would 
have to look iy) every bill ot lacing. (215.)- -| hal heared ot his 
transactions, through the newspapers, and the general talk 
throughout the town of his former forgeries of bills of lading. 

It was generally talked of by his friends and the public. 1 
heard of these things from a great many different directions.” 


(93d). 
Further he apphed to the Merchants’ National Bank—James 


JM. Coburii, Cashier who testifies: 
: Ih Isl, before Da Bais opened nih aecotnt with the Dank 
of Kansas City, he applied to our hank. to open an account 


there. Wee did not accede to his request. My reason was that 


I hack heard certain things. I click net suppose he would be a 
desirable Clisteomer, 

Q. Tt Dv Bois had made application to vou tocash a craft. 
accommpaniod by what purported to be a bill of lading, would 


vou have cashed it Witherwt first ascertaining the ConMIMEHESS 
of the bill ot lading” 


A. | should not have istic gat all. | shone have hicvel 


nothing to de with him forthe reason that T have just stated. 
Plidl not propose te do business with him.’ (vl7-z1s.) 
HIS REPUTATION WITH BUSINESS MEN, 
Outside of the banks, his standing was even worse. A num- 
ber of parties, prominent in business and society, expressed their 


opinion of Dy Bois’ character and reputation at this time, in still 


stronger ters: 
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James A. Maun, Secretary of the Journal Co. 
“The matter was one of general notoriety throughout the 
city, From my knowledge of the man, my aequaintance with 
him, he was unserupulous, when he got inte a tight place” 


(22+5.) 


Morrison Munyord, Manager of the Kansas City Times: 
“That article created considerable of a senmsaiton and talk 
a great many said they knew he was slippery. or words to that 
effect.” (226.) 


Alhert Marty, real estate dealer : 
*T think he was revarded throughout the city as being slid 


pers and Hnsecrupulots” (22299), ) 


(reorge Marsh, freight agent: 
*T saw several bills (of lading) that had my name stened te 
to them. Thad not signed or authorized anybody te sign them 
forme. TT think one time wesin May, isi DP believe T have 


brereeny shown 3 bof these ball 


. ‘Phe first. T renner be Pr wan. | 
think, i May, we UF Pht be a month or twe itter. that | ~aw 
another. DT remember of these Duffalo forgvertes that oeceurred 
in Auvust. os | ‘Thiose bor dls «of lacking } ir preorte do te beaver beeen 
issued by our company, by myself. “They were not issted dy 
ie’, There Were several of thease bb Hs there was 4 rovened de | 
of talk aned commnent abet — Ee esl 

‘Tf | had been dealing in or handling bills of lading. and 


J ; as 


he lisael askesl rrbee Tee edly poate) Peder dber\ Tepreens tie I). | Well | Dial 


have done it. unless T had known there were wentine signa 


tures to the bills of lading © | 


Die eepourtiatbenty eel J) Bois, the last tw ears tie Wie 
here, | eal! bocaed Gt creoturse | wre WW rr i) OW | ecare 
of the Butfalo forgeries in “Fu: saw the bills of direc, that 
were claimed te be torgertes There were evorht 
them, Tthink. It was wenerally talked about through the erty 


by the people that kone “ hytrre. ariel Wiis vebhet | \ Krieow? 
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the business community. The last two vears, since those pub- 
lications came out, he was regarded in his business transactions 
among my acquaintances, as those drafts and bills of lading 
purported-—as a forger” (255.) 

“TT think all the people knew it” (the forgertes). (256). 


To the same effect is the testimony of 
Fred. C. Schroeder, commission merehant (249). 
Carl Spengler, wholesale dealer (251). 
EVEN THE BANK OF KANSAS CITY DECLINES AT FIRST HIS PATRONAGE, 
While such was his general reputation, and he had = thus 
vainly sought to be admitted to do business at four of the banks, 
he applied to the fifth and last one—the Bank of Nhansas City. 
This bank, like the rest, “declined at first to receive him as 
a customer” (Chie? 177, 187). The president “had known him 
for several vears, and also knew what banks he had been doing 


business with before he came to me” (177). 


THE PRESIDENT KNEW DU BOIS WELL. 


a | knew he hal considerable troub t’ in Ie, %, In Crhie IMstanee, 
Whether on a forged billet lading or mot, T don’t remember, 
but be had some trouble’ C178.) 


ln taet, Wr.o Chick knew more about the Buttalo matter than 


rriost others. The news cathe to hit evel) before \T reached the 
Kansas (ity savill’s Dank, and lhe Well tl} lo Mr. Weite to otter 


Decdlise [be thouclit Clie batik “ got largely <tuck 


his assistance, 


179, Psa He had several conversations with the “old gettle- 
hal Who came from Butlalo (1se He also read at least one of 


WAY THE BANK DECLINED THIS NEW CUSTOMER 


The reason which Wr. Chick now assigus for first declining Du 
iD ys banking ¢ stom (Which was Very large anid profitable (POS. ] S2). 
is evidently an atterthought. The banker tries to make us be- 
lieve that he did not Know the eharactar of the Auainess, Which Jd 


When Mr. Silvester, one of plaintitfs’ 


Bow wanted to transact. 


ao 


a oe an atte 
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attorneys, called on him, Mr. Chick was more frank in his admis- 
SIONS : 

(). Did vou not state to us that, when Jw Bois first came 
to vou to Open an account, Vou utterl, refused to have Any. 
thing to de with him, beeause you regarded him as slippers 
and unreliable ? 

A. T do not remember of that; T may have said se. 1 
domtdeny it. (IST#). 

“When Dua Bois came to our bank to change his account. I 
did not accept it without hesitation. 1 hesitated, because | did 
not care About handling his business or taking customers of that 
hind” (191,) 

If any doubt on this proposition remained, it would be set at 
rest by the testimony of Mr. Slavens, who introduced him at that 
time to the president and cashier, warmly advocating this new cus- 
tomer and explaining fully the nature of the business to be done. 
(Nlavens, 254, 258.) 

This Mr. Slavens (who transacted a cash business with Du Bois 
amounting to S2Z5,000-850) 000) per month (255), and who was also 
rand © intereeded 
eluded to take his 


a stock hoider in) the bank) came to The Mr 
for Jiu Bois in such strong ferme that nally 
account. (191.) 

Vr. Nlerrs an, however, Intornms lis om | weil at distisne tly senecke ;. 
stood that To introdueed him ter the Aiad of business he pre 
posed te dle lle satel he Lied not want te borrow ATEN Prbeodier’. 
and T knew he was dein a lerge cash exchange business, and 
the value of that exehange business was the thing that wes 


conse red. 2.8.) 


THE BANK FINALLY ASSUMES THE. PORGERS RISK ON A&A LIMITED 


hASIS 

Yes, the value of the ¢ xchange business, amounting te from 
2) be » . +} af ' ' ' 
be tr Shoo ooo pret PEPOOTIT TI fi ; ° peer ‘ i, Vike 
' : ’ ; ‘ 4 P : ‘ : 
the thing that Wits Colpsidered lt feeriipeled son That oe } 
‘ ’ . . } i ‘ , | ] ‘Tt ; , —_- le pis iy ‘ ‘ ‘ ‘) 
CeryiSlele ration pict i‘? \ it it] iif oes," bidal > t ePpij ; ‘ ; 7 ia 


; ; ; : 
ll ibidinig [hy Bois r prutations, tc) Tine PS crhbices dy Vii 401 


ws a Clustoriel Theol beoweve r for DAMA DUSLHESS Celera. V, Gtlt Tor 
fn particular peury mse tthe’ Te ly. - ord irrraite 7 basis. iC hick. LNé) 


What was that limited basis ’—We again tind the answer im 


SST RAT tal 
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VM Chick's testimony : 
‘Talo not know that we ever discounted a note for him.—We 


‘ 


never loaned him anv monev. We mav have allowed him to 


overdraw a very small amount. Our business with him was 
principally all exchange business—that is, he would ship a lot 
ot hicdes or wool. Wwe Wo ile] eash his ‘lratts on the bill of lading 
attached. and That Was the end ot the business, We would cash 
is drafts when they were seevred by shipments of merchan- 
dise, evidenced by bills of lading. The rule of our business 


reith him was—it was adrances on shipments, which was all he 


required, cr 


~The busine ss ]°¢*] itl mis Were limited to that. Decalise that 


required.” { (thick, yee 


Wi all he 
notwithstandi cy he was constantly looked 


Thus Mr. Du Bois ig 
“11 ee } - } } ; . } P 
upon with suspicion, was admitted to do business with the defend- 
ant bank on a limited basis (186). And it is but a fair inference 
from the evidence, that they fnew he had forged bills of lading be- 
not onlv in one instanee, but often. First in Mav. 1879 
2°1,: then again in August. 187%, the Buttalo Escapade—there 


} - “S. de 
Involving’ SBV.OOD, 


RASCAL Dil NOT REFORM. 


? 


** . e * . : * - ** 
While thus doing business at the Bank of Kansas ¢ itv, a 


» Which eould not but 


—< 


oe 
irre 


? 
vreat tnany tmattersand defalcations occ 
‘ , i} : ee r +} , T y°l lege rw) , f att, ire + yf all 
iuWaAne li tii? Pid ag ‘ ) tiit bib W¥ chi’ iit he {) il CGR 5 we | | rat tii 


} - , . > | , sar, ] ’ ‘ . 

the next six months experience with Jv Bois presented the 
* 

following striking indicia: 


J Laelhian itied fi thr es trp crerel pidees 2 the latter AYA is- 


litres Coharere asf coritstele iffairs: STilpettbents ane hilis of adiny 
Hy 


,} Fr } ] Ae } . ; | } 
Me te fetes Warltiedl TAKE thie Poliis «eof larling Tor The bank anal 
pet aituli cs? ihe Pec oml? Tar This "Ps Hi? a>? The Bais. >. ied. 
+. we mr, 4»? Thoirty Titties 1? ~lithimer Pas | iss]. dratts cite 


hack protested, although accompanied by bills of lading, 


Thernton, thy castine ,. Wile Tiaet hy iv anvthing Tre te tore 
with them; they were always coming back, and they did) not 
} 


want to clo business in that wav (240). 


"- Thornton, the cashier. refusing Ta take it. | (WeLellian) 


would return it to Jw Movs and tell him. and he would go him 
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. 


self to see Thornton, and make the ce prersit Phbdpisei That THE 
pened comparativels often ot 

“One dratt for a shitperent sent to a town near Baltimore. 
with a bill of lading attached, for upwards of SzZ.000, was ad 
cepted ane pated. but the bills of lading turned ont te be ‘a 
forgery ~ (212). 

* About six weeks prior te the Groets at Luening affair, two 
bills of lading were forged for wool (ver This matter is 
known as the Jhirtan d& Co. matter, of St. Lewis cz N 
efforts were made to Keep the matter secret (205). It was tined 
iy I taking “ll cenulhe singer nt eof woeol to therm 

Mr. Bridges thinks the forged bills passed through the Bak 
of Kansas City, where Ju Bois did all his business ; 202 Chick 
admits it (184). 

Fred. ©. Schroeder. commission merchant. at Kansas City 
cashed a bill of lading for him to the extent of 82.0000 «Tt was 


returned on his hands” (24% 


Dt Bos CHEAT= HIs OWN ANAK ER 


As early as August, ISS]. the Bank of Kansas Citv © got 
stuck © for $27,000 on bills of dading, purperting to be for woo 
shipped to Boston. The bainik becned piscventigate tiie alralts, air 
drawee refused te accep lillies. Thies ptrie tits wolle pereye e 
be what they represented, and were all mght™ (24) | Rosters 


parties reported to the Manik 
the amount marked on the bags, ort mount of wegl 


‘ 


Hvoices di 


¥ . , 
In fact It Was an immense - () : ding of 
, : , 
° rr ' ‘ ‘ «7 ' re t ‘ P lif 
that whole lot was signed by the ag f , 16 
Phe Peilin iter Wwiateads 1] slerre | tiie ‘4 Pros] tla) vi] Whisit iittie 
" . | . : *.% " . , , " _ " , 
there was of the consignuine vi house. and exaeted fron 
) . }? } i j ’ 
[hu Bois collaterals An Mss] O° TL Trpedit rmeliier mareih mm Poster 
. ° ? o | . ’ 
P61). and an indemnity or ¢ Dhue Boi 
e ! . — ’ ; " 7 ; Zz 
Was Cotppeliod teerntel othe a ft LO pe evtinit 
+ 


of drafts (2oo, 24] Wit! these additional se ties on) bisane 
the * Titth MiIStiane Carst Tlie’ TMal 
}S35). 


Vr. Chiek himself tells us in regard to this Boston matter 


ree tate Pees oe SS 
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pay his drafts druan on two-thirds of the valve of the hides 
(1905. ) 


FORM OF PAPERS, 


Thus the path to swindle was open. Du Bois forges a bill of 
lading or what purported to be a shipping receipt, issued by the 
Chicago and Alton Railroad Company (Wil, E. Bridges, Agent), 
under date of Oct. 11, 1881, reciting among other things that said 
railroad company had received from J. N. Du Bois 500° green 
hides of the weight, subject to correction, of 22,000 pounds, to be 
transported on the line of said railroad from Kansas City to Mil- 
waukee, marked and consigned as follows: “To shipper’s order. 
Notify Goetz & Luening, Milwaukee, Wis.” (181, Complaint 96.) 

Annexed to said document there was an invoice or value 
bill, purporting upon its face to give the details of net weight 
at 26,515 pounds, and market price at Milwaukee at 42 cents, ° 


or in the aggregate $2,566, referring to sight draft at two-thirds of 


the value, viz: for $1,710 (157, Complaint 96). 


(r 
=, 


Further there was attached, so as to form part and parcel of 
the same transaction, a draft, dated October 11, 18581, drawn by ./. 
N. Du Bois per J. MeLealan wpon these plaintiffs, whereby the 
plaintiffs were requested to pay at sight to the order of ELA. 
Thornton, cashier, $1,710 for value received, and charge the same 
to account of the drawer atoresaicd., (Loz, Complaimit $m.) 

The bill of lacing Was endorsed by J. N. Du Bois in blank 


(97.) 
THE BANK BECAME A PURCHASER OF THE BILLS OF LADING, 


These pulpers MeLellon took to the bank, and the latter pre- 
tends to have bought or discounted them (25%). We purposely 
use the word “them.” because it is evident from the defendant’s 
owl testimony that the thing discounted was not so much the 
draft as the tnll of lading or shipment (Ve Lellan. 25%). 

Such is the general understanding of the modern commercial 
world (Luening los, 160, Du Bois’ Letter Oct. 19, 1881, pages 165, 
L600: White. 211 . Whipple, a Marsh, aa ° Schrovder, 24%). 


*T wonld not take them in anv other way. 9 T relied entire), 


upon these bills of lading as security for us in getting paavrnent 


of the drafts.” ( White. 211.) 
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ADVANCES WERE MADE ON SHIPMENTS, NOT ON DRAFTS 


Such Wiis also the Hiiderstanding of these parties Lh fact, Mr. 
ou [ois hisaed been refused eredit al defendants batik Ith any other 
form: ; 


- [le clicd nest wilt to borrow Prberbies lias betisttiess Wis porn 


cHpally exchange business, cashing clratts on hides and wool that 


he towk in ancl shitpopred rieehit evret caer That Wits thie Witt he 


handled our bidesc? (N/aeeens. 254). 


“TPT want it clistinethy understood that T introduced him fer 


the kind of Wusiness he proposed te do. He said he did not 
want to borrow any money” (S/aeenus, 255 
*] do not know that we ever discounted a mote for him 


Our business with him was principally exehangwe business 


that is, he would ship a lot ot hides or weoel, we would eash his 
dratts ui the hills ap lading attached, annel that was the ena oof Ube 
bustness,” (Chaek, 177). 


“We world cash bis drafts. whew th vrurved 


™ © FT 


ni€iets or merchandize. evidenced by beri] I Lachine. if hie ¥ ret 
mes We lial ier leverk them lige GU dte reespromsrberlity eof ‘rawees). 


, . ‘ » ens 
because we reled on the security the by 


org), * 7 took this paper. all these a 


acvevpoTcatierees, cat That tree. 


relving entirely and -erclusively Upon the shipment of the coeds 
for which the bills of lacking were attached if | tote) 
- The rule ef our boraspnne ss ff ith hom Was 


ah apie jpis. thie betisttess re! rflestin Wee's irate | t, 1} 
threat Wills all bye Ve pureed { 7 set 


We clesire at thi thine distinetiv te eall attention 


' if Ti ti = pur 
ticular feature of the case, because im our opinion it preses Lp 
' ’ 
the evidence i ehairneteristh deviation reed) thy, obpstruetion 
, ] F 1] ’ ?? i 7??? ’ , i ; , , 4 
Which evtll a) i] ™ Phia\ vi vl 76 eel april ; i? ’ ™ of ' a | it 
4b | » ; : , ’ : ‘ : >.«* ; ‘ ie ' 
past. hie Partictliar sialpmieht, eVieledteed OV teilis: ei cr ¢*t) 
. a ° + ‘ ; ty» es . + ; =r 
dorses Ii Peichlin. iPitli= U Dat yf j , i | ‘ i i } i | ’ 1848 ree 
the iterniediate browder, as we = 4 bitiiial Thpes ed} ‘ ' tive 
prMosstess]eor) 7 tiie This ret qiiedo= '* ’ ’ 


consti reitterds L hy =Palbotiie t . i}. rite ' 


eOwUVetD ent forty of gaseertal I | tinal ; 
Pitt RANK ARSTAIN= FROM ATL! INecol TRI bs 


Wien these thre papers Were ree ved at the bank / 


Thornton fcogrizant ot the arradvicretietil between Dou Poois 
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these plaintiffs), passed on all the bills of lading in this suit” (195). 

It is said that he took no steps to ascertain the genuineness 
of the bills, although the banks at Kansas City, especially of late 
years, seem to be in that habit, “wanting to know who signed the 
bills of lading " (Marsh, 233). 

And especially as to the bills of lading that caine from 
Du Bois, no bank, since 1879, would take them without first ascer- 
taining their genuineness : 

Coburn, 218. 
Winants, 215. 
Whipple, 220. 
MeLean, 239. 
Spengler, 202. 

It is but natural that a bank should want to hold the goods 
until the drafts are paid, and if not paid, it would hold in bill of © 
lading fitle to stock (Du Bois’ letter, 160). Therefore a shipping 
receipt to shipper’s order and by him endorsed in blank is the 
ordinary mode of business (97). 

The arrangement between Ju Bois and Goetz & Luening was 
well understood by the bank, as we have shown above. The 
weight of the hides in the bill of lading was stated to be 22,000 
pounds subject to correction. The accompanying invoice or value 
bill purported to give the details of the shipment in more specific 
form: Net weight, 26,518 pounds (16). 

Now what did the bank do after it has thus advanced on 


shipment and beeonmie a purchaser of the goods in law and in fact ? 


IT CERTIFIES TO THE WEIGHT AND INVOICE BY ENDORSING THE 


SAME. 


Not only the draft, which was pavable to the order of Thorn- 
Porn, cashier, but also the dnvoice or value hall, bear this endorsement 
34): 
‘Pay to Ld. rage, cashier, or order, for collection on ae- 
count of Bank of Kansas City. 
| BE. A. Thornton, Cashier.” 
PLAINTIFES THROWN OFF THEIR GUARD AND MISLED. 


Thus endorsed and certitied, the papers are presented at Mil- 


waukee to the drawees. 


ee 


—_ - 
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Date. Amount. Accepted, Paid. 

ect. 11, ‘Sl. $1,710. Oct. 14. Oct. 17. 

(Draft and invoice hil/ endorsed by bank.) 

(roetz & Luening knew the signature of the drawer, not that 
of the railroad agent. They made no inquiry, believing the bill 
of lading to be genuine. 

* “The endorsement of Du Bois on the bill of lading in blank. 
and the endorsement of the bank on the inveiee or value bili, 
influenced me to theak that the property belonged to the Bank of 
Kansas City, and Twas dealing with the bank, and npon our 
acceptance and pavinnent of the dratt, the prreperty mentioned 
in the bill of lading and the invoice would be transferred from 
the bank to us. [thought that the bill of lading. being in the 
shipper’s name, and endorsed by him in blank, and transferred 
to the Bank of Kansas City, the security of the bank on the 


value bill guaranteed the goods in the bill of lading’ (hos. 150), 


Other InvOoICces, bills ot lading and drafts rapidly followed: 
D hate. Amount. Accepted, Preid. 
Ind Oct. 13.’S1. SLOSS. ° Oct. 17. Oet. 2] 
(Draft and bill of lading endorsed by bearik 
Sra. = Oet. 17, ’S1. $2,000) Oct. 20. Oct. 24 
(Dratt endorsed by bank). 
4th. Oct. 19, ‘81. 82.000 ect. 22 et. D6 
(Draft, InvVulce bortl ania shipping rec ‘Tp endorsed aay tank 
Sth. Oct. 24, 81. S200. Oct. 28 Protested 
Draft endorsed by bank). 
They were all alike in form, except as to the endorsement of 
the bank on the back of said papers, as above particularly noted 
lt also (ip pears from the evidence, that the fourth anved fifth 


bill of lading ran direetly to Gor: & Luening as consignees. MM 


Lu ning explatns how this WHS Poreotlgeiit ateout \fter bet ca bye 
sent a letter to Du Bois, Pevqulestitige [hima te teil Titdes, thereaftes 
shipped, directly to (goetz W law pened, ree'a’satyser, J] ~| ipelnent «of 
hides, thev sometimes fall short in weight (157. 15 Pin Be. 


answered bey telegrat 15) and mV ONT vnatory letter (160 
SHIPMENTS DPRLAYED 


While these various dratts were presented, aece pte d ane pret lel 


in rapid succession, the shipments seemed to be somewherede- 


_— ae 
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laved. The plaintiffs, by telegrams and letters ever since Oct. 20, 
urged Du Bors to trace and speed them (161). Lu Bois replied : 
“Will have shipments, that are behind, traced at onee, but 
believe the delay has arisen partly from the high water, partly 
from an eCXCOESSIVE presstire in freielt al this provd ant, which, how- 
ever, Pdo not expect to be of long duration. Same on all in- 
coming roads, and goods which T usually reeeive in tive to 
eight days, are out since Oct. Ist (105). 
The next day he writes: 
TP tind upon inquiry at the Railroad that freight is badly 


delaved, owing to high waters of the Mississippi” (165). 
DISCOVERY OF THE FRAUD. 


The plaintitts did not at tirst mistrust that information. But 
it happened that one of their agents was traveling through that 
section of the country and they telegraphed to him, October 28th, 
to call on freight agent, Chicago & Alton road, and see when 
hides were shipped by Jiu Bois (165). 

The titth dratt havc then already bere ny aecepted, Alhrecht 
knew nothing of the nature of these transactions, but he called on 
the agelit, and then telegraphed to Milwaukee: 

"No hides shipped by Chieago & Alton trom Du Bois” (163), 
An inquiry by telegram from the railroad agent returned the 


answer—" hoe such bills of lading ” (164). 


APPAREAT INDIFFERENCE oF THE BANK. 


Aroused by the discovery, the plaintitts telegraphed the same 

evening to the Bank of Kansas City | 
. Accepted and praatel clratt tot uf x. Du Bois promptyy, No 
braele ~ in sierhit, ('); NOUN Preiee ctoiel amasiver auickly crue 

A similar dispatel Was sent to [dn Bois (Leith). 

The bank received this telegram promptly, but paid little 
attention (ft anvieto the same. They never answered (166. Thev 
claim to have sent the telegram the next dav down to Jiu Bois’ 
atore (1¢4).and when he abseouded, thev neither nade efforts to trace 
elther the fides or the forger, nor to tind out, by detectives or other 
wise. Where Jin Bois now conceals himself (173) From their 
action it would seem as if they already knew, when recelving our 
telegram, the bills to be forged, and cons ute ntlv that there would 
be no Use to trace thie shipments, 


Mr. (roetz, wCeOTM panied by Mir. Sulvester, one of the plaintitts’ 


attorneys, hastened on October 24 to Kansas Citv. From Chicago 


i a ae: epemnenne 
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they sought to procure, through thechiet of police, the arrest of the 
forger. But the prominent forger was allowed to escape (LG68—L6o). 
(dr) Monday thev called on Mr. Chiek at his bank. The conversa- 
tion, which thev there had with Mir President, was ruled out) by 
the Court, ke PELan other things that were apt te slow this litth 


contidence gate in its true usp 170). 26S). 
CONVERSION OF A GENUINE BILE OF LADING 


Another collateral cireumstance tends to illustrate the eliuar- 
acter of these transactions. When: Albrecht, the plaintiils igre nat, 
Was at Kansas City, October 25th, Jin Bois protmiused le would ship 
some hides to the plaintiffs the same night. He did so, and: sent 
the hill of lacing te Np wel "x place, Where Mabreeht Wiis SLeopopon tage, 
Lt) il letter. addressed to lium it bistpopretied thst Alhrceht liad lett 
for il couple ot duvs for Lexington W lien lie returriie dy the letter 
was gone (172). On the examination of WeLellen, it was discov- 
ered that this letter eame in some unknown wav to lias laaneds, 
after Jw Bors had abseonded: and he. upon Chiek's urgent sole 
tutions (ISO) turns over this genuine tall of taomge. whieh 
beloneed tor the plarntiths, tothe bank of WNeuisas Citv. in order te 
secure It for losses on Trosted A Gallan « dratts. whieh liad compe tack 
protested (244-245), (f hiek, ISS-1S9 

It is true that on subsequent refleetion, Mir President 
*kindiv  coneluded to tender this gemutne bill te the planutitt 
as a substitute for the forged shipping receipt attached to the titth 


draft (IS9-100), but the intent ‘te overreach = not at all rebut 


were balanced, and fou bo WWel Was Saceg oe 
Pe) ipl ose j | i rteatti 
drafts on Troste? AG pretest tthe hie 
ust clepres ' to mi enng eel fer A 
Lueni se protest , 

Cdr, thre sap ‘| Ni ‘ peli | inf 

’ —_ — ae 

pPpears on tl a reat ‘ ( 
pul 

Query: Whi then is it(this filth drat berig: es ently tana 
good, either by Duo Bors or MeLe/lan,) that the bank shall teow be 


entitled to receive pavinent I three dith 


‘ 
: 
: 
; 
: 
i 
’ 
; 
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Ist. From Du Bois, as per bank books ; 


2nd. by il genuine shipment, belonging to these plaintitts, 


tor which the bank paid nothing ; 
3d. By an additional jadginent against us for $2,550.26? 


Such are the tacts. 


ASSIGNMENT OF ERRORS. 


The Court erred ith rejecting the following evidence (rhiore ai 
length queted and referred to in printed argument hereafter) : 


ff The history of the Butfalo forgery, as published in the 


280-291, 251-280), 


Kansas newspapers 
Il. Knowledge on part of the bank of previous forgeries (175). 


[1]. Knowledyve as before (181). 
I\. Knowledve anid public notoriety (ZO7.) 
V. Du Bois’ bad reputation (210). 


Vi. Gross carelessness to deal with Du Bois as with ordinary per- 


soins (ULE). 
VIL. Degree of care required in dealing with Du Bois (214). 
VIEL. Tis general standing ino business circles (215, 


ray 


, 


IN Aadlmission of Mir. Chick in his interview with Svivester and 


CworetzZ, ta etfect that he’ knew el Bow besacd character: 


he retused his custom at first for that reason: that 


Du Bots was tinally admitted to banking business under 


sheortiv betore the plaintiffs’ 


tain Trestrictlons Whe that 


vrievances the Bank uself became heavily invelved by 
“itl ratids f i 
\ strane rte MATING theers Vii Trhevad 
= sees ' prrarel nedi there ‘ 
|) lS = 1 i i fs Sa ; 
Che | : ow Ahk aes 


ALLL. itn ’ 7 ied tj r see’ VL LTT AT leo) “aie *f 
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ARGUMENT 
As we understand the views of the learned District Judge. who 
presided ial thie trical, hie proceeded Upon thie theors threat, 

~ The Inquiry oucht met te be extend: ado inte qttestions of 
seneral reputation, or inte other frands committed by Du 
bwois : that the court coal met ray bocaethk cot) thee peurtreuedsar 
transaction itself, amd that it becanre meee ssary te stow thiat 
the bosunik heal notes or Kreoewledue oot thee pecurticrtaliar frau, 
that invalidated this pebper——-WE Wledue or motte af Peet, 
Which reach te the validity of these partienlar drafts and 
bills oot backing.” 

Wile such were the views of the court, apprehensive that a 
different ruling might possibly strike an unwarranted blow at the 
free cireulation of commercial paper, it was but natural that) the 
plaintiffs case should tirst be stripped (l--IN) of most evidenes, 
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thereunto attached, influenced me (Luening) to think the 


property belonged to the Bank of Nansas City, and [ was 
dealing with the Bank, and upon our acceptance and payinent 
of the draft, the property, mentioned in the billet lading and 


invoice, would be transferred from the Bank to us. — ! thought 


that the bill of lading, being in’ the shippers mame, and 
endorsed by him in blank. and transferred to the bank of 


Kansas City, the signature of the Bank on the valine bill 


Fit PF 


yuaranteed the qoods in the bill of lacing.” (15s 
When the second draft arrived, the 6d/ of fading appeared to be 


endorsed by the bank—thus presenting a still stronger case Upon 


the facts and the law. See also as to endorsement upon the 
others. (Ante).- 

[s this view of the transaction, as it then presented itself to the 
plaintitlhy, at varlanee with the legal relations, established Dy the 
writings ” 

Does Udo lie in the mouth of the Bank to sti these endorsements did 
nol jean anything, afte )" they misled others to act there pon : 

The Involee or value bill proves cil) lndispensible prune of each 
shipment, in view of the fact that the bill of lading is general mn 
Its terms—-the weight being subject to correction, (96)—and such 
Invoices are Intended to make certain, what otherwise would be 


Opeb to conjecture. 


Now. without tLe rapt il present to lImpugn the motives of 


the defendant, for substituting itself as apparent owner, and then 


endorsing as above, it is enough for our purposes to know 
First.-—That the Bank had previous kKnowledse of Dubois’ 


real character, his reputation, ane disposition ta fory siieh 


laills, 
Seconed.- That. alter 1 fusing bis poet rerdiinore At TEE thie 


president became yr rstiucled. by the interlerenes muita! 


. : | coo a 
friemidis, te admit him te the Bank on a limited basis (16), 
Third.—-That they would not discount or give credit: te 


him oan the ordinary course of bustmess., but confined then 


transactions to cadvanees on shipments (E770: the bills of 


’ - 
° ‘ ‘ . 
mente’ sant tates cap arPerctit, $39}. 


laclinge conmstitutedd the 


Hot scnainy or eolsionh 


Fourth. That the vers reason for 


tne the shipments te the plamntitts cireetivo was because the 


boanik wanted to TO iy thie beills cot lrachonner. itl 


=e 
stock , ody 


Tar 
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Mitth.—Vhat the previous course of business at the Bank 
had thoroughly diswusted its president and cashier. and that 
they would have broken off all relations, th it had mot been 
for the unsettled Boston Ore ry. 

Sixth.—That Dubot< reputation tor Intecrity was so low, 
that wo one at the other hanks would huasve token his prerprer, 


althoneh Accompanied yy bills of Lachine, without first preteen 


ing inte them wenuimeness 
Seventh —That this Bank had equal knowledge and 
copper tinnrti ~ for information, within easy and tmmediate 


reaeh. se that, cry) stperhyt Creu ve Ueber N\ baertit heave ascertammed 


the forgery, 
However, they abstam not only frome all inquiry, but thev— 
[ hemselyes I lie hppa it owner of ft bie. croouds—ada { heir otheral 
stalup to Invoices and shipping receipts, thereby giving color tothe 
transaction, and throwing “Ubsequent purchasers ‘ ntirels of ther 


yuarad., 


Le res. thnacde r such CiIculliistlatices, thai: Ceptiitiatele re rebered\ oo" An. 


action for thohevs hicued chhiel Tecelyed, sup ope ys | ~ | bie re sa fereligge 


ot title? An Inipeliod Wi rranitys bial. on aeceptance sid parVinerit 


oft this draft, thy batik Wihilelh Owls tried treadisters thir bill of 


lading and goods thereby represented.) will cause the tithe to be 


made wood in Its purchaser ¥ 


(C‘oncede (il Vou prleciss hath puartles Lap in equal btibioce rit as 
to the original fraud, who enabled Dubois to carry it out’ Upen 
Whom shall the loss fall” 

Lo pron that immecent, misted vietim, living L00Q tiles away, on 


upen the bank, whieh, with its eves wide open, fostered and mous 


istred thie porevdedidbernal rase:nl, When evel opttaeer teat t Wrsas 
(itv. and deeent busines= sentitpent at bors refqtise«i ter Tpave 
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thereunto attached, influenced me (Luening) to think the 
property belonged to the Bank of Kansas City. and Po owas 
dealing with the Bank, and upon our acceptence and payinent 
of the dralt, the property, mentioned inh the bill of lacling ane 
invoice, would be transferred from the Bank to us. f thought 
that the bill of lading, being In the shippers Mamie, sane 
endorsed by him in blank, and transferred toe the Bank of 
Kansas City, the signature of the Bank on the viable ball 
i yth} 


he 


guaranteed the goods in the bill of lading.” (14s 

When the second dratt arrived, the All af lading appeared tor be 
endorsed by the bank—thus presenting a still stronger case Upon 
the facts and = the law. See also as to cndorsement Lh prcn thie 
others. (Anite). 

Is this view of the transaction, as it then presented itself’ to the 
plaintiffs, at variance with the legal relations, establish 
Writings ” 

Does Uo hie in the mouth of the Bantk: to Men thes endorsements did 
nol wiedtn anuthingd. ath ’ they misled others to act there pron 4 

The Invoice or value bill proves iil) Indispensible pure of each 
shipment, In view of the fact that the bill of laclinw is general in 
Its terms—the werght being subject to correction, (96)—aned such 
Invoices are Intended to make certain, what otherwise would tn 


Ope to conjecture. 


Now, without ACT rEnp CTE al presen to lImpugh the motives of 


the defendant, for substituting itself as apparent owner, and then 


endorsing iis above. if Is enough tor our PUP poss = to kK roOwWw 


First.-—That the Bank had previous kKnowledse of Dubois’ 


real character, his reputation, “ane disposition fos ory sineh 


bills, M 
Second.— That. after retusineg Lis pocatyeonscngee at first. the 
president became perstuavled, by the tnterlerenee of martial 
friends, to admit him te the Bank om a limited: basis (1st). 
Third, That thie world Pheol slisceount or orlve credit 
him in the ordinary course of business, but) confined threene 
transactions to cacddvanees of shipments” (17792 the lerlls ot 
lading constituted the sole source of eredit tL 
Fourth. “Phat the very reason for uot semling or consign 


’ 


rmer the shipments te the plarmtitts «lire 


Dank wanted to trold. ou the 


stook pastry 


reed bv the. 


Tas 
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hitth.— That the previous course of business at the Bank 
had thoreughiy diswusted its president and cashier, and that 
they would have broken off all relations, if it had met been 
for the unsettled Doston Oreery, 


sixth.—That Dubois reputation for integrity was so low, 


thrat Jit Casee sat thie other husks wresvaded higher hth fe his pert prer, 
Althoneh accompaniod by bills of lading, without first ine tier- 
ine tite thei COTMILIOCTESS 


Seventh.—That this Dank chad catia! knowl lore canned 


opportunities fer information. within easy and tmmediate 
reach, so that, on slight tnquiry. they might have ascertained 
the forgery 
However, they abstam not only trom all inquiry, but theyv— 
themselves the apparent owner of the goods—add their ofhieial 


staliip to PVOlCes anid 1h) poprd ease re COTES, thereby vivinng colon le thie 


transaction, ated throwing “Ubrseadite rt purchasers ‘ btireds oft therur 


vuare 


| Mes, thbacdeer’ sueh ciretinistanes =, this ¢ quiitatle reneeady —" An 
action for tnonevs lraaed cotadd rece ved, kp OPP j I~ there ai fealire 
a title 7 An Inipeliedt Wirrabityv: Maial. oi aees prlabice nie prs braeetit 
of this draft. the bank (whieh owns and transters the bill of 
, ? ‘ . 

il ling erie woods thereby reperesetitect, Weil cuLtdse the title to lve: 


rade coud ae Its purchaser 
| btiticrce nit as 


(‘oncede (if Vou prlesiss oth) puartles i¢p ive en 


raud. who enabled DuBois to carrv it out” Loy» i) 


o 
7 
— 


to the original 
Whom shall the loss tall ” 

(pon that tnmecent, misled vietim. living DOQQ tiiles away, or 
Ipon the bank, whieh, with tts eves Wide open, fostered and nous 


Wihiel every ont hpert PHilih it I ifissis 
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Phe solution of this question presents to us mo diftienity We 
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{ ; aw, constantiv growing, (the past 
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encouraged to charge this bank, 


7 


: it YvToOss disregard or uty. whoien 
‘~ thre public at Lapeye 
i 


|. Although the stoek of a ba 


’ . : 
OPrects portake Of a piidire rurhuyre 


MOUs outflow Of a warn rnd enil 


erected by the sanciion of pupnile al 


] 
Lake TAL) Persons, Lie’ 


their offieers. byw whieh ofl 


vyenerali rile, that a bank ts 
Pricottsa edd teval, when. the 
c*e* Tie ‘| r i’ Lyil Ta) rive 


ANK OF KANSAS CITY 


VK hy COP POTATLLONA, 


* > . , | 
. . . >> — ,* . . - > . 4 \ yy ~5 
Yea. nnder 4 svstern of irisprudence like OUPS,—a Common 


reasoning not oniv, but the con- 
ightened bench), we feel even 
tpon the tacts of the case, with 


wed not ontv to ourselves, Dut 


owned Hv private persons, it is 
* + 
, , 
thor Und its operations ana 
i 
‘ 
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boumd by the same obligations, 


rivets of THI parties are con. 
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| Tr ren my! dovety me owith reverence t.) nevlivenee, apples 
is well to corporations as to natural persons, thats: tor all 
njuries to persens, resulting trom the negligence of another, 
met to which the party bas not by his own act or neyvligence 
mtributed, the intured partv mav recover such damages as 
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then respond, by showing that he acquired it howe fide, tor 
value, in the usual course of business, while current. ane 
noder CIPCUMSTANCES, which ereate he Presumption That he 
knew the facts, which impeach its validity. 

Bailev vs. Bidwell, 13 Mee. & Wels., 75. 

Stewart Vs. Lansing. lod UL S., 509-510. 

Daniels on Neg. Tnust., Sec. S15. 3 Ed. 

Duerson vs. Alsop, 27 Gratt. 245. 

Smith ys. Sac County, LP Wall. 15. 

Clark VS. Pease, +] N. i. 414. 

The burden of proof, theretore, Fecdme shifted, as soo as it was 
made to appear that the bills of lading were forged, and that there 
was fraud in the Inception of the instruments. Tt then devolved 
Upon the Bank to satisty the jury, Hy\ il preponderance of the “Yi- 
denee, that ait became a hona fide purchaser this it acy ulred this 
patper tor value—in the ordinary course Of DUS Tessa ander 
eirculustahices creating ia presumption of notiec oT knowledge. 

Further it will be borne in mind that, as to the fifth dratt, the 
Bank ‘Appears Upor the record as poise trie, A distiietion, there- 
fore, arises Upon the evidence, as applied to the two cases, which 
eannot be well lwhored, and is essential mp the final consideration 
of this eon-sult. 

A\- to tlals titth acct prod draft, the rule Seems too te CLOUTIN sel 
tled that 

“Ttisa rood Hetense ov prrrt of the «a ceptor. Li Uline pur tired 
from the evidenee that the Dank is nota hows fide purchaser 
of said paper, or that it did not take the saime tn the ordinary 
course of bist ness, areel wathrout neotres Tt the taets. Creel 
impeach its validity 


Hottmian Vs Bat 2 Wal aa 


; ; ++ 
’ ? ‘ 
\ ‘ i ii i { is i ' = 
, ) 
cost ]™ _ i . \ 4 <P ~ = * i ‘ \ 
' ’ ~ 
li , } i is }) | i 
| o 
‘ + 
i i ij i*ao} i‘ j i. ~~ ‘ ‘ 
™ } .) ~ 7? ‘ 
. -~ . * if _ 
‘ i _ = i }i f Bh - - ‘ }e 


a 


4 


ee See 


Aq 


GOETZ & LUENING ts. THE BANK OF KANSAS CITY. Ou 


an inquiry into antecedent equities. Yea, the learned District Judge, 
in the court below, felt constrained to rule that the Whole evidence 
ought to be contined to direct prool bearing (ipron thie particular 
putper or transaction, and that with reference to all of these drafts 
(Without discrimination) the Douatik  ratist be shown to have had 
either actual hnowledae thicat they were forcvertes, or tinaat 1l Was 
wiltully noraul 7) thie fet threat thes Were forged, Lr other 
words: Nothing short of lhe Bank's perticipation in Du bois fraude 
lent mreachinwations veel he Sip its honda tide characte xc 

ln view of the taets presented 1th the case at bar, we do not 


eo into extended aurgvulnent, as to what should 


deen Ib hecessurv to yg 

be the exact degree of Knowledge. We have nwo doubt that Upon the 
si : } : j j 

dence, fe finding Of Che pur, woud heave been tn our favor ti ares, 


aspert ot the law. bout it bnaV ter Ob thiterest, shiohithy too eoNtedeai te 


to the leading cases on this <ubiect 


‘) collating Ji ; 


It was lard down at an eariv da in Solomons vs. Dank of Eng 
and, 13 Kast, L506. that 


’ } * » ‘ . 
"There riiertit Poe 7. The prea ‘? i ye sols, TIGR TS 1 ' pPpcatete 


prapeer, such negiivenes, as Wwotld: satistv any reasonabl 
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r , hich bh revel Paint tp<as 
dealing, in Which he Was enuacwed, wos tainted try titel 


Phiis doctrine. nifer eNXleticded Pilegyae*iit cOrtisteteratiown i j Praidusaited] 


iSY-tin the rule of 
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we find the rule of Gill vs. Cubit restated with all its foree and 


i 
reasoning, in: 
Hatch ve. Searles, 31 Rng iL. & Eq. 219. 
And in a very late case, decided in 1878, by the House of Lords. 
Jones ys. Grordon, 2 L. R. App. Cases, 616. 
where it is said that: 
6 4 person, W hye takes it bill under cIreumestances, ealeoulited 
fa eevite suspicion, coped having the meme of hnowledge, 
wilpally ahstains trom making Fist] PHP HAPVeS, must be conmsid- 


ered as a holder with notice of the fraud. if anv exists.” 


See also, In re Carew, 31 Beav., 39. i | 
Hoare vs. Dresser, 7 H. L. Cases, 290. 
Phe same doctrine will be found latd down in | 


Hamilton vs. Vought, 34 N. J. Law, 187. 
Kdwards vs. Thomas, 66 Mo., 485. 


“tory on Prom. Notes, See. 197, 4 Ed. 


Mod. ie €€ ede wcu—l rue ride : 


And although, from a Majority of the American decisions, it 
seems to be deducible that nothing short of ma/a fides will ordi- 
narily defeat the tithe of a purchaser ov negothible paper ca rile 
Intended to prevent possible IpUstice, but in prrteat of tact Opening 


the door wide to fraud, because parties mav shield themselves be- 


— 


hind professions of ignorance, While testifving in therown behalf, 
and still be fostering iniquity on part of others), still this question 
Is by no means tinally settled. 

Mr. Redtield, in his notes to Swift vs. Tvson, in Redfield «& 
Bigelow's leading eases of Oflis ated notes, i? 16. olves ‘ Xpresslov 


Io a COMMNY change it} Thycoses « OUrts, Whiled uphold the latter ‘low. 


trine, When he saves « 
} } . ’ " . . ; 
“We should mot be SUPP rise teosee the peered taluamn or Jll- 
. ) : } } . ' : 
dictal ad ~“Wilhiv back Trheetle aateed Pore in that direction. 
“until Wwe reach th, if eguitiahl ground of prortive, xsutecient an 
. “ 
! 


pu th, preertsy Ve prerte 7 a the same by which all our other 
legal and equitable rights are considered as sufficiently pre 


tected, amd which might be sufthctent for the holders of ne 


votlable paper, were it net considered specially sacred.” 


q 


| | cry 


In the 


speakin 
ficlent t 


know te 
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THE PRINCIPLES, WHICH WE CONTEND FOR. 


—— 
—— 
— 
— 
+ 
f-« 
oe 
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— 
f 


‘ver, for purposes of present argument, in view of 
: ‘ 


‘ise at bar. we toav be a sposed to concede that, generally 
gy, mere negligence om part of thi purchaser is not suf. 


o defeat his title. Yea. that even proof of a suspicion, or 


ee 


lve of circurstaneces, which might excite a Suspicion In 


the rine ot il prad Pit PRAT. Ge feo ae fie panel ver (dele gisele fies estab. 


ee f j , 
lish; Patied 


(a7ross 
to show 
amount 
deprive 


law te 


freater or tess Tntitthiiey Ww fhe’ ent tiert! reas Teryi i’ 


heraty blow tha bi chOees Tibls crise per =edil itself 


, , pe a. 

hevilveice, Saves Dsatpieds. Ye. os, be .. oe Off.. PELSUN tee eb eclerece 
/ . j ' ; : ' 

pela fides, and as sueli ty bedtepissdivtes, Cott If cloves Prot 


Lt) peroal Of ses files, atid Cotmectuentiv is pot euitty letit te 


— 


thre frolder of ils meoht to recovery Phiis is sssumuny the 


‘ > , , ' 
. But press protice al the, fe Sorr 3 peel pies here 
j ‘ ‘ 


Angel vs. N. W. Life Ins., 92 U. S., 330 
~ There Thea bree ev tebe , of the teofivaits oof thre praprer, 
‘tpepearent cons i face, or stich rpiedtecatians ‘am feo i it the peur 
chaser upon begun, And tn such eases. cosmstruetine totes 


, 


is held sutherent, tipo the cereumel that, whose a potrty is about 


fiy perform an a t owhich he he corse to helieve mery athe f 
the rights of thivel Pe rSOus, Gh Heep Mery an feo the fects tao 
moral duty, coved bile fees fie taf cat peanbaere Viv J isPtete 
( litteored. aT 

Angle vs NW. Life Ins... 92 UU. S.. 330 


? ' ’ 
~ Althoueh tT ots Tribe That teetice Tews KhifirWiewue, Ve 
preoosi tive ated bites pees PT lPrpertiy ' pocthin ted sec ledent ov tsar 
able Sherwood. C.J 


Mdwards vs. Thomas, 66 Mo., 456 
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Alinderer, ov a stoped man. but because he thought * Ads own 
’ 


secret mind: | stspect there ix something wrong, and if I 


ek questions. and make further tnquirv. it will ne longer 
ls, prany 


. . " - ’ } 
be mv suspecting it. but my Knewrng it, sane ther | stil no? 


bay able Tad PTEeeover | think threat TT disheve sf. 
We respectfully submit that the rule as to notice or knowledge 
ought in no instance to be further extended, than in the case last 


eited., 


. . " . ® . : 
one proposition all cases, however, agree, VIZ that is peecu- 
’ ‘ 


PROVINCE CF THE JURY 


? 
Lo puis hp thus Qubestion: OF tbottee oF kKnowledoe 


dealing with this subject. savs 
“Tf thyeere wine “erry ‘ Lyte Prrysdtatieees aot fread i?) The Tratbsae 
, . ees :' 
Theone. I have alwavs deft i to the puryv. wpe he slightest eri 


I mute, Te pereestl tie that the et horsee Was fheverthinr nate | with thie 


* Vearetid piebowe mia read VY so stibmit coemase titederit toa 


° " ’ 4 } r } — e | . 
orev. that they ean hardiv tal te reach unmeder it the right 


—— 


coppecptasdean 


Wohi thy i thie beeolelee? ink aga\ Kho leeds 


q ao] thy eciities bee 
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,Weelt Drtor rearties, i. peered rrY 2 egihaesT yer 
neoall ctreamsatanees inte coustdleratren, 
] : ( 4 ? Oo” 
Hickman vs Jones, 4 Wall. 19, 


Jones Vs. (rordon, chats 


Where tive TO Lerten , oF TInEM TELA hye beers pti Pes taee | 


ot the justrament, at the time of the transter, the question, 
: : , ' . 
Whether on praart Tereoky 1 Ww er. Be Semeral ao qthestion oot 
, . : ; 
ccootesT rile Tien, athed otaalist ote chetermninped bey thre cour 2s 2 y 
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msaiter « raw, pirat Gis Tem poteres ’ arr aets oor cirethinstan P ; 
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Fowler vs. Branthy, 14 Peters, 519 ' 
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CONCLUSION. 
Applving thie above principles te the tacts disclosed It} thie 


record and. by ing In mind that 


. (yeu rat Prive freque yall, cpret vay jeph positive fe rniany 
YCraneh ¢! 
@ 
there can be but little room left tor urgurnent on the ey Une stion of 


mala fides. 
! . ° 
Although tlie president, Obl CTeos--cNUMIAtIOn, Was pe riiitted 


by the eourt to testify to his good faith, and to assert his utter ig- 


Picerikipete of the MillSses leading fir the rillrbe Totls~ protests inyed of all 


fraud and INIGUity, both at the tume of the alleged grievances 


and for vears before. the conelusion is trresistible that linselt and 


assoclites Were not “honest blunderers” within the language of 


Jones vs. Gordon. but eareful and shrewd business men—at all 


" 
times and oceasions wide awake. and well tiformied We cannot 


be lead to believe threat, whrat every ole Thi Kansas Citv knew, should 


rerady foreign to this bank, viz Lineal Dube S Wits «lb sprarate tht 


scrupulous, and inelined to resort to forgertes, whenever Oppor- 


Lunity prompted, Phe bank of Kansas City, alike with the others, 
had rejected him as late as the spring of ISSL, because an unde 
sirable customer, and if he was afterwards permitted to open an 
account, it was only upon urgent solicitations of friends. and on a 
limited basis—shipments had to accompany every draft 

three teatek threometrgebaly 


oan 


But a few months expired. atl we thud | 
disgusted. Although DuBois’ bustics. wos large, and the exehange 
counted heavily, all relations would have been broken off, if it 
were not that the bank itself liad tecone largely tiveolweed oo the 


Boston Wool transactions iti 


further adjustment. Conmsequeuthy the forger had to te further 
indulged, and every other consideration Was tnade to vield 

From this time on horere rv Teall rived iby forges) , 1 th 
feigned ignorance and innocence of the bank prove perteetiy ab 
normal. If its officers abstamed from inquiry inte the eause for 


the numerous protests, which wer reported, and if Mi (‘hick, 


While am Boston. remained ignorant even of the fact that all b 
- 4 . ’ . ! } , . : , %» ’ ‘ , ’ , 
Olle ot thy Boston Weebl ae petite - rae’te ’ ~ ‘ re. 
aStonistitig re sult cannot we ' angreud f . ls iy’ iT 
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Banks,” but is owing to no other cause or reason than that the 
bank constanths feared “Enquiry mould lead to knowledge.” They 
consequently shut their eves and allowed fraud to taultiply upon 
fraud, In utter disregard ot threat duty, which banking officers, above 


all others owe to the public, 


(‘an it Oss bly be, threat Lilie law as to Cotmcreial prea pred, anid the 
policy prompting a free, untainted circulation thereot, compels 
the court, without the slightest qualification : 

First.—Te rule out all evidence and knowledge of prerious 
forgeries % : 

Second.— Lo ignore the tidlisputed fact that the drawer ot 
the prtper In (tl unserupulous, detnge rous Charact ge 

Third. To exelude ail almissions Ov part ast the banmkine 
ofhiernis, as) to their knowledge of the forger s pore Viots bis. 
tory and business dealings ;--and then tn conclusion 

Fourth.—TPo assume that a general assertion of tenorance 
and good faith on partof the banking officers, sets all further 
Inquiry inte this subject at rest, so that the court may sub- 
stitute itself for the jury : 

Did we not show enough to throw the burden of proof upoi 
the bank” Have they conclusively proved the utter absenee of 
bad faith, the pavment of value, a purchase in the ordinary 
course of business” What caused the bank to suustitute itself in 
place of the consigner?—Why endorse the bills of lading—cer- 
tify to the correctness of the accompanying Involces ’—Was not 
the railroad agent near at hand, and the means of ascertalning 
the genuineness of the bills within their CuUsy reach [ic thev 
abstain from Inquiry, because eventually thes lhheahit to rely pron 
the general rule of the law, that “suspicion is not equivalent to 
actual Knowledge,” and because pearing thrert LHery) mirghe had to 


¢ 


Taets detrimental fay therr pate powts o—thiit li Wiis. thes Serpe. ete - aot fa 


raquire and consequently not to kKhow ? 


Whe j= there prepared tO say tliat tiiebe Was Pacohdaltigy its the 


record to goto the jury ’—Is there any redress short of implicating 
the purchaser oft comimercehil pruipeel ry layeet eV lelee ne with thie 


portieilar traud 7 
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\ ti \W remarks, before closing, ray bheotl he Out of place, iT) order 
clearly to distinguish between this case and the authorities cited 
by respondent. 

We have cule ady alluded to the taet thaaat llr Cause Is xe COMETS, 
The line of decISIONS, elted ae Op pros titan (prominent UMongest 
which is Hotfiman vs. Bank of Milwaukee, 12 Wall. ISL) involved 
thre “Iniple question whether the puiver of a dralt, having lis- 
counted thie “ilbke oon qood porrele. eauid i charged aus fol Hehe vs 
paid under mistake or without consideration, when the collaterals 
attached thereto turned out to be lorged—it bie Lhigr conceded that 
teat) parties acted int crown teatth ined Were equally mnocent?, We 
have ne desire to eritienze these chses, bruit disist that the one at 
var presents entirely different propositions. 

Phe eialise ob action sounds 1th tert. We bepadbitatins that trowy 
the evidence tt may be fairly inferred by a jury that the bank— 
wilfully or carelessly—allowed itself to become a party te a traud- 
Uient scheme: 

That it never dealt with Pdicbsous in Td Psuatha, beevcsatasee: bee 
Wits Necessarily A stihyeet cnt constant mistrust :—that it never 
Leverk aati al his drafts oon the usual course of betisitiess, «bts 
counting them Like commercial paper venerally, bouat thesat. feos 
evident reasons. it aoagifimed its transactions with Dubber te 
a limited basis, viz. > te advances on shiprments.——the bills of 
lading bemy the essence of the contract CLIT). tostend «of 
benny collateral tere i ter ce elratt 

Phat—with full Knowledge of the Original agree tieht It catlsed 
itself to be substituted in the place of the shipper and having be 
COlile the OWler ol thie biti- iy] lacding, it eran Color ane ered nee 
tha rele by endorsetine bit cof pts peeadane ap Mny thiee DhiVodee, tiie ~Tibpepen bags 
receipt or beth 

Phat sibortil PPeeguair Ny Weert dohave revecbeed tee the bark th 
trate intemded te be perpetrated, but that either nealawentls 
or intentionally —1 added its name on the back of the praper, 
Whenit knew that the acceptance and pavinent of the drafts 
depended on the valae of shipments. amd when at baad ressen 
ter beedlieve: stich emelorserent weld be taken smed ceonpspebers cd. 
rides thre eiretimistianeces, “as eeruiving ter the correetmess «rf 

the choctuments and lead others te PEriyriy that the bank was 
yr rseonalls vorrei Zant « Thie ~Titpernne nt. tts eeorpeat we ‘rit .atnel 
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That the plaintiffs were actually mislead thereby and desisted 
from further inquiries. 
That during all this time the plaimtiffs acted in perfect 
good faith, but that the bank evidently meant to indulge a 
notorious forger and wilfully shut its eves to the many simi- 
lar frauds, which immediately preceded the grievances com- 
plained of—thus paving the way to a prolonged system of 
commercial plunder and contributing by its own acts to the 
loss In question, 


Will this Honorable Court say that upon such facts the laws of 
this country afford no redress ? 


Resy ectful ly, 


EF. W. COTZHAUSEN, 


( nunsel for Plaintitis mn error. 


ANALYTICAL CONTENTS. 


RECORD 


Statement of Case. 


Two actions consolidated. Pleadings — Tort) waived. 
Gist of controversy — sui generis. Jury trial — Non-suit 


—Directing verdict for Bank 


BILL OF EXCEPTIONS 


Du Bois’ character and reputation. 
Extensive shipper at Kansas City. Reputation until 1879 
very good. Startling discovery of forged papers — The 
Bulfalo Escapade Widespread sensation — Newspaper 


comments — Unenviable notority — Efforts to hush ap — 


Proteetinv  Theastifes adopted bey the trade His eustom 
refused by all the Banks. Will have nothing to do with 
him His bad reputation among business men. te 


premted forgeries -Creneralls considered a | dashing, ides 
preermate, unscrupulous character 

The Bank of Kansas City alike with others at first 
declines his custom. 


Why * — The President knew him well Knowledge of 
prior forgeries — Regarded him as slippery and unre 


liable—Although a valuable customer on account of his 
extensive shipments, the President hesitated to take 
eustomers “'of that kind 

The risk finally assumed on a limited basis. 

Miutunl friends interced nb Spring of TSS] Dectipetiations 


Sige em « bhe B rom Titec ‘ 


Beorserics rapidly multiply. 
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could.” But the Boston loss remained unsettled and the 
forger had to be further indulged — The Bank therefore 
took no pains to inquire into the facts and circumstances, 
why so many drafts, although bills of lading were at 
tached, should come back protested. Extensive forgeries 
rapidly follow each other in summer of 1881-—The Bank 
however remains utterly ignorant of all that occurs. 


Hiow the Plaintiffs were taken in. 


Commission merchants at Milwaukee — Old acquaint- 
ances, but living ata great distance, not aware of the late 
change in Du Bois reputation. Telegram and letter 

Agreement to pay draft for ¢ value of hides, billof lading 
attached Form of papers — Draft— Bill of lading — 
Weight subject to cerrection — Invoice, purporting to 
give net weight of hides and market price, referring to 


sight draft. Billsof lading endorsed by shipper in blank 


What the Bank did. 


It closes its eyes to the forger’s widely established repu- 
tution —it even ignored its own late experience with him, 
—it abstained from all inquiries—The Boston loss re- 
maining unsettled, Du Bois had to be fostered, in order to 
be able to continue his trade. The Bank pretemeds to have 
advanced on the shipments and to have credited the 
drawers aecount When discounting the papers, it 
causes itself to become substituted in place of the shipper 
and purchases the bills of lading, so as to hold title to 
the goods Before presenting the drafts for BACCO PLACE, 
it certifies to the value bill by endorsement of its mame 
thereupon, 


How the Drawers thereby became misled. 


“The endorsement of Du Bois in blank on bill of laclingr, 
coupled with the endorsement of Bank on invoice-bill, 
Inflvenced me (plaintits), to think that we were dealing 


with the Bank 


Discovery of fraud. 


Shipments delaved—PFour drafts paid and a fifth one ae 
cepted —Inquiries lead to discovery. Apparent indiffer 
ence of Bank bscape of Du Rois ('onversion of a 


’ 


genuine billof lading by Bank. 


What the Bank Books show. 


Nothing remaining due from Du Bois to Bank — Books 
balanced Nov. 7. I881—Unexplained deposit 
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ASSIGNMENT OF ERRORS 


ARGUMENT 


Theory of Court below. 
Cannot go back of the transaction itself — Bank must 
have notice or knowledge of the partieu/ar traud, that 


ins alidat os this pra pe P. 


Rejecting evidence of prior occurrences. rt —24 
Buffalo forgery and newspaper comments—Publicity and 
wide-spread sensation — Efforts to hush up— Knowledge 
of Bank—Notoriety of Du Bois bad character and dispo 
sition to forge such paper — Unwillingness of bankers 
and others to deal with him after IS70 

Rejecting evidence of admissions, 2 —2F 
Conversation with President Chick — Part of res gvestae 
— Declaration ot officers aD | corporation 

Rejecting evidence of the Bank's inuctivity. 25-28 

" Request to trace closely and answer quickly—Apparent 
Inditerence The forger is allowed ¢0 escape 
Admitting improper cvidence. ees 
Usage of banks” as to abstaining from inquiry — Disre 
gard of public duty Miforts to remain purposely igne 
rant Undue cross-cxnamination ; 
NON SUTP DIRECTING VERDICT 

Elementary principles SH — FV 
Action for moneys had and reeeived. Comprehensive 
remedy eX chevegtbenert beeothes No pris ity ofeontract neces 
sarv—Failure of consideration and failure of tithe—Wats 
my tort 

Sills of lading. Muniment of tithe and svmbol of own 
ership — When endorsed in blank, the holder is persumyp 
tively the owner of the woods 

Justice in equiilibrio Wherever one of tWotlnnhocent per 
sons must suffer, by the acts of a third, he whe has enab 
led such third person te oceasionthe loss, must -tistain it 
Mutual mistake. When both parties are equally bound 
to dnguire, money may be recovered bea 4 

Applying these rules to the facts. es Bt 


Not the drafts, but the <hipping receipts constitute the 


essence of the contract Evidence, modern usage of 
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trade — Title to steck © Bank became the consignor — 


Novation. Closing its eves to all that transpired — 
Crassa negligentia — Endorsing the bills and invoices 
and misleading the plaintifts by theirown afflrmative act— 


Thus instrumental in causing the loss —Who is to suffer’ 


Nature of banking corporations. 
Duty to the public, proportionate to contidence mani 
fested by the community — Failure to discriminate be- 
tween the honest trader and those known to be danger 
ous characters —Encouraging fraud and iniquitv—Un 
due regard for commercial paper. 
Bona or mala fides. 
Burden of proof, When fraud or illegality is shown 
What constitutes notice or Know ledge scillating dec! 
sions. — Modern tendency — True rule: “ul person, who 
lakes a bill under eirenumeatances, calculated to ercite sus 
preton, and having the means of knowledge, willfully ah 
stains from making any inquiry, must be considered asa 


holder with notice of the fraud, if any erists.” 


The rule, which we contend for. 
Express notice of the defect is not necessary — Cireum, 
stantial evidence admissible —The old equitable ground 
of notice, sufficient to put a party upon inquiry — Wil 
filly shutting one’s eyes nud abstaining from inquiry, for 
fear that inquiry would lead to knowledge of facts, which 
would defeat tithe or recovery, is ma/a fides—Plenary evi 
dence of bad faith — Knowledge of the specific fraud or 
particular defect is not necessary, 

Provinee of jury. 
Peculiarly a question for the jury, taking all circumestan 
ces inte consideration — Substituting itself for the jury— 


When the Court may direet a verdict—General rule 


CONCLUSION 


\ venersal assertion on cross-examination of ignorance 
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SUPREME COURT OF THE U.S 


OCTOBER TERM, 1886. 
No. 63. 


AUGUST W. GORTZ, Jn. axnp AUGUST LUENING, 


Plaintifis in’ Wrror. 


THE BANK OF KANSAS CITY, 


Defendant in Error. 
BRIEF FOR DEFENDANT IN ERROR 


KINCII ES, LY NDE & MILLER, 
Mii watuker, Wis., 
Of Counsel. 


CRAMER. AK ENS & CRAMER, PRINTERS 


SUPREME COURT OF THE U. 5. 


AUGUST W. GOETZ, Jh., axpb 
AUGUST F. LUENING, 


Plaint if} s in Error, 
vs, 


THE BANK OF KANSAS CITY, 


Defendant in Error. 


STATEMENT OF FACTS. 


The plaintitls in error, Goetz and Luening, were co-part- 
ners in trade, doing business as commission merchants in the 
city of Milwaukee. , 

The defendant in error, the Bank of Kansas City, is a 
corporation doing a general banking business at the city of 
Kansas ‘ity, Mo. 

The action grew out of forged bills of lading, which 
were issued by one J.N. Du Bots, a commission merelant in 
Kansas City. Du Bois, at Kansas City, had made arrange- 
ments with Goetz and Luening in Milwaukee, that le would 
consign to them green salt) hides, and would draw drafts 
agalnst the shipments for two-thirds of the value (roetzand 
Luecning agreed to receive the hides and pay drafts drawn 
for two thirds of the value. provided bills of lading were 
attached to the draft Du Bois drew tive drafts on Goetz and 
Luening, each one being for two-thirds of a prreste nided ship 
ment: attached forged bills of lading to the drafts, and dis. 
counted them at the Bank of Kansas iv The bank placed 


the proceeds to Du Bois credit. and de shortly thereafter 


») 


checked out the entire amount in the ordinary course of 
business. 

The bank forwarded the drafts, with the bills of lading 
attached, to its fiscal agent in Milwaukee for collection, and 
indorsed some of the bills of lading * for collection.” Goetz 
and Luening accepted and paid four of the drafts, amount- 
ing in the aggregate to 87,595, and received the bills of lad- 
ing attached to the drafts. 

They accepted a tifth dratt for 82,000, which was not 
paid. 

The hides not coming to hand, the matter was investi- 
gated, and it was discovered that all tive bills of lading were 
forged, and that Du Bois had, after discounting the drafts, 
absconded, and his whereabouts have since been unknown. 

The Bank of Kansas City demanded that Goetz and 
Luening pay the fifth accepted draft, and, on refusal, brought 
an action against them for the amount. Goetz and Luening 
defended and set up a counterclaim, demanding the re-pay- 
ment to them of the four drafts which they had previously 
paid, and, at the same time, commenced an action in the 
State Court against the Bank of Kansas City to recover the 
proceeds of the same four drafts, which thev had already 
paid. This latter case was removed to the United States 
Court, and the two cases consolidated and tried as one, and 
the trial resulted ina verdict for the Bank of Kansas City, 
by direction of the Court. A motion for a new trial was 
argued before the District and Circuit Judge, and refused, 
and, from the judgment. the plaintiffs in error have taken 


their writ of error to this Court. 


3 
TESTIMONY. | 


August F. Luening— Direct—( Record, fol. 155.) T first 
made the acquaintance of Du Bois in 1872 or 1873 at Kan- 
sas City. * * At that time Du Bois had a very high 
standing. * * In 1877 or spring of 1878, while I was a 
member of the firm of Luening & Bautz, commission deal- 
ers in hides at Milwaukee, Du Bois shipped us some sheep- 
skins, which we sold for him on commission. 

(Fol. 156.) We received a letter from Du Bois dated at 
Kansas City Oct. 10th, ISS1, as follows 
“ Messrs. Goetz & Luening, Mi/waukee, Wis. — 

“GENTLEMEN: [T have this day shipped a carload of G. 
S. (green salt) hides, invoice of which I enclose, and have 
made sight draft on you at the rate of 6he - lb., which is 
% of the market value as stated in your dispatch of date 
(9fe per lb.). Please honor draft. In couple of days I may 
ship vou another carload if | cannot do better here. 

“ Yours truly, “TON. Dt Bors, 
“Per J. Ms 

(Fol. 157.) On Oct. 17th I sent Du Bois a letter as fol- 
lows: 

“Deak Str: Your 2 hills for hides received. Two drafts 
presented and paid. Whenever vou want to ship us any 
more hides vou must either Hill them directly to us or not 
ship at all. 

“Resp fully. “Goetz & LUENING. 

(Fol. 150.) To that letter we received a telegram in 
response from Du Bois dated at Katisas City Oet. 1 as fo- 
lows: 

“Letter received. Futur =hhipets Will be made as you 
request. SON. Dt Bors.” 


f rOSS- Kraminatomn 


(Fol. 167.) | was well acquainted with Du Bois and had 
great contidence in his honestv and integritv. and when he 
wrote us the letters, Which | have read in evidenee, that he 
had shipped the property to us T beleved i 

I accepted the drafts because the bi}ts of aedinige were 


attached. AS AGREED WITH HIM 


4 


Ceorge Syivester (attorney for Goetz & Luening), was 
asked as to a conversation which he had several days after 
the last acceptance with Mr. Chick, President of the Bank of 
Kansas City. 

(Fol. 169.) Q. Will you please give us the subject of that 
conversation ? 

Objected to. 

Court: I desire counsel to state what he expects to 
prove, 

PLAIntire’s CounsEL: I expect to prove that at this 
interview * * the president stated he had known Du 
Bois to be unscrupulous but shrewd; that he [Du Bois] had 
come there to open an account in the preceding spring ; that 
he, the president, had refused to take him as a customer on 
account of his bad reputation in business matters. * * 


Objection sustained. 


Joseph S. Chick, examined for Plaintitfs in Error; 
(Fol. 173.) Am President of Bank of Kansas City. I 
don't know where Du Bois is now. He left Kansas City 
about the latter part of October, ISs1. Have never heard 
from him since. Hlave not taken steps to tind out, by de- 
[ am 


¥ - 


tectives or anything of that kind, where he ts. 
told he left on Friday night 

The following telegram 

“Oct. 28.—Aeccepted and paid drafts J. N. Du Bois 
promptly No hides in sight. Closely trace and answer 
quickly. GOETZ & LUENING.” 
was received. | think the bank received it on Saturday. 
The first time T saw it was on Monday morning, Oct. 31. 

(hol. 174.5 Q. Why didn't vou answer it ” 

\ f will -tate, the cashier sent it down to Du Bois. le 
had no idea of any traud at the time. It came back,and on 
Monday morning it was Iving on [my] desk when | came 
into the ottice. | read the despatch, and | don’t think it 


Wis ive minutes ifter before \lr. Svivester ana \lr (2007 


came into the otitee. and [| had taken no action on it at that 


—) 


time. I had no time, until they came in, to answer it. 
* * [think I did know on Saturday that Du Bois was 
gone. I did not inform Goetz & Luening of it. J did not 
know he had absconded, or there was any cause to inform any 
one. J thought he had gone oi husiness. 

Q. Is ita fact that at this time you also held accepted 
drafts, accompanied by forged bills of lacing, against ‘Trostel 
& Gallun, leather dealers of this city [Milwaukee]? 

(Fol. 175.) A. Lado not know whether wedid or not at 
that time or at anv othertime. It was a fact that outside of this 
paper against Goetz & Lucning,we held some forged bills of lad- 
ing against other merchants and dealers in the United States, 
but we did not know it at that time. * ~*~ These drafts, charged 
to profit and loss, were net accepted. As to those bills of 
lading we had no knowledge at the time we held them, and 
until these transactions came to light, that they were forged. 

[probably saw him [Du Bois} in IS74 for the first 
time. 

(Fol. 176.) Our business with him was principally an 
exchange business—that ix, he would -hip a lot of hides or 
wool: we would cash his drafts on the bill of lading attache d, 
and that was the end of the business. 

Fel. 177.) Tle would check the Money Out as 
suited his converlence. 

Du Bois was a pePotntiy nt man in Wansas itv. 

[knew he had considerable troubie in ISTO en one castanes 
—whether on a forged bill of lading or not | do not remem- 
ber, but he had some trouble. 

Fol. 178) At that time (Spring of 1881) Du Bois’ busi- 
liess reputation Was hot generally known to me to be bad. 

Fol. 181-2. Witnes- testifies that during IS79, Issv 
and ISS], Du Bois business reputation was ret bead to hits 


know ledge. 


ol p22.) Prior to ISS1, Du Bois never did any busi 


hess at our bank, « XCept a <Ihgl transaction 


6 


(Fol. 194). When we took these drafts we had no knowl- 
edge of the financial responsibilities of the drawees, Goetz & 
Leuning. We did not look them up; relied on the security 
of the bills of lading ; supposed that the drafts were all right; at 
that time we had no knowledge that there was anything 
fraudulent about the Boston transaction; Du Bois was a very 
large dealer in hides and wool. He was a prominent citizen and 
member of the City Council. He was a member of the Board of 
Trade and on its Arbitration Committee. He was captain’ of the 
military company that embraced the leading voung men of 
the city, and was considered a public spirited young man. 

At that time we had no knowledge that there was any- 
thing fraudulent about the Boston transaction. 

(Fol. 195.) We did not get a finalaccount [of] sales of 
this wool from Boston till some time in November, 1881, or 
even later than that. | 

(Fol. 196.) [think the business [bank with Du Bois] 
would run from 825,000 to $100,000 per month. 


ARGUMENT. 
I. 


The indorsement “for collection ”’ of the drafts 
and accompaning documents was no warranty, 
express or implied, that the bills of lading were 


genuine. 

The decisions of all the Courts are, that the indorsement 
of a bill of lading in blank, transfers all tithe which the 
indorser had, It Vests the ownership of the goods in him. 

The Sally Magee. 5 Wall, 451. 
Conrad vs. Atlantic Ins. Co., 1 Peters, 586. 


But an endorsement “for collection.” or in blank, is not 


a warranty of any fact. 
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See First Nat. Bank vs. Reno Gounty Bank, 1 MeCrary, 
491; s.¢c. 3 Fed. R., 257. 


-In Sweeny vs. Easter, 1 Wall., 166, the indorsement was 
as follows: 

“Pay Sweeny, R. F. & Co., or order, for collection. 

“SAMTL HARRIS & SONS.” 

The Court say (p. 173): 

“The words ‘for collection” evidently had a meaning. 
That meaning was intended to limit the eflect which would 
have been given to the indorsement without them, and 
warned the party that, contrary to the purpose of a general 
or blank indorsement, this was not intended to transfer the 
ownership of the note, or its proceeds pile (}). 174). The 
defendants could hot have recovered of Ilarris &W Sons on 
that indorsement, if the notes had been protested in their 
hands.” 

It will be noticed that this case involved the considera- 
tion of the indorsement of certain negotiable notes. If the 
defendants were not liable on such an indorsement of nego- 
tiable instruments, how much Jess would the defendants im 
error he Te be hh ible ona snl; i " Indorse nent of me re ‘ly (ui iS] 
negotiable instruments ” ' 


In N valtbons al Bank of Comiunerce of Boston os, Merehants’ 
National Bank of Meniphis. 1 Los. 92 it was decided that the 
holder of a bill of lading. whe has become such bw indorse- 
ment, and ly discounting the draft drawn igeilyist thie con. 
signed Property, succeeds te thie rights at thie Shitpepm ] Ihe bieas 
the same right: nomore, noless. And this would be true, of 
course, of any subsequent Indorsee > le would get the senmne 


right his indorser had from: the shipper 


We have searched diligently and can tind one case 


which decides that a bank which discount: negotiable paper 
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the defendants became and were therm and there lable toshiip 


as per said bill of lading. and being so liable, they then and 
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sig Although a statute makes bills of lading bie votiable hy 
endorsement and delivery, it does not follow that on the con- 
sequences incident to the endorsement of bills sae notes he. 
fore maturity ehisue, or are rratenvede 7 lw result fravtey ~nel) lever 
fintion. 


Shaw va kh. i. Co.. 101 1. S&S... 


The rule of the Federal courts and many of 
the State courts is that mala fides is the sole test 
of whether the holder of negotiable pa;zer is to be 
charged with notice of any infirmity in the paper 
so as to subject him to equities. 


ln the earher lcriglish causes the bone tides of the wou US 
ition of a negotiable instrument was regarded as the crucial 
test by which it was determined whether or not the party in 
so acquiring it by purchase or discount was entitled to full 
protection avainst equitable cy other detenses which woule 
otherwise have been valid against him: and in Lawson os. 
Weston, 4 Esp. 56 (1801) when a dill had) been lost and 
advertised 1 thi Tie Wasypripers ariel then discounted for one 
who found it and fraudulently offered iit was contended 
that the banker could mot recover without usIng due diligence 
In inquiring into the circumstances, as well respecting the 
bill iis of the person whe otter (| to clisceount if Peat Lore 
enven said 


‘if thr re Wa= ahve i “atid It) thie Thiatdisaetlon. oOo if fit edna 
ticle constee ratbod hisael bier breeeny prvi Tey thi boil] hay thy 
plaintitts, to be sure. thev could mot recover: butte adopt tha 


principle of the clefemse to the full extent stated would be at 


onee to paralyze the cre Ulster of all thie pri prel 1th thy (“ol ti- 
trv, and with it all its comanerce. “The cireumstaneces of thr 
bill having been lost aeaght have heen neaterial, if they could 


1] 


bring knowledge of that faet lone to thi leatntitls The 
z - 

platntitls mig or realolit not lave seen the advertisenpent, 
and it would be going great lengths to say that a banker was 
bound to make He uley concerning every bill brought ter Laten 
to discount: it would apply as well toa bill ter 10 .as for 
£10,000." 

This case qerely attirmed the doetrine of Maller. es. 
Race. | Bur. 452. 

Fora long period this doctrine remained the undoubted 
law of England. until, in the case of Gilles. Cubbitt. 5 Barn. 
abel Cres, 466 | IS2 4), Lord Tenterden laid dowi the rule thet 
tlthough the holder had given value for the bill or mete. vet 
if bie tink if ineder CIPCUDStances which ought lo heave excited the 


SUSPMECTOMS at ‘f capetul and prude nil piderae, hie could prot pecarer. 


Lore Crtiipebed| “iV, ID hixs “ bLaves of the Chief wus 
tices. vol Oo SLO. that Lord Tenterden rule cied with) it- 
suther, 


“Tt was seam miuel carped at: some pudges sand that 


y 
fraud and) gross negligence were tertis Known to the law, 
but of sthe cirenmistanees which ought to exeite suspicion 
there was ne definition in Coke or in Cowell and the corm. 
plait of Dill brokers resounded from: the Rowal Exchange 
to Westminster Phall. that they could no longer carry on then 
trade with comfort or sat 1\ 


ln Crook as. dadi< O Barn. oud Nel SOO 0 DSS boat was eon 
tended that the poleetnititl levd not used due eaution and liad 
taken the billbunder circumstances that ought to lave exerted 
the suspicions of a prudent maa: buat Lord) Dennian, 2 J 
told the jury to tind tor the platwtith a they thought he had 
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The Court hold that if the infirmity in the Bill does met 
appear on the face 

“Their want of care and) caution falls so far 
below the true standard required by law, which is, /nowledge 
of the facts and circumstances that impeach the title, that we feel 
Hidisposed to pursue the general discussion * pp. 0G. 

“Gross negligence is defined to consist of the omission 
of that care which even inattentive and thoughtless rhhehs 
never fail to take of their own property: and if such neglect 
would not defeat the right fo recover—and clearly it would not, 
unless attended by bad faith—it cannot require auy farther rea- 
soning to demonstrate thoert the instruction Ws Crroneous (}>}?. 
OSU. ) 


ln Murray es. Leurdner, 2 Wall. PhO (1S64), Groodian vs, 
Simonds (20 How., 452), was affirmed, 

The evidence siiowed that Lardner owned three railroad 
homds of SEQO00Q 0 cach, pavable to bearer, They were 
~tolen from his safe Feb. 25d, 1859. “Phe theft was discov- 
ered on, the 26th and extensively wdvertised thereafter, On 
the morning of the 24th the thief or an accomplice nege- 
tiated the bonds to Murray through a broker, Parker. whe 
Wiis pertecthy Innocent mm the tmeatter, Nether Murray hha 
Parker knew the preePsanl who hegotiated the loan of S200, 

Qi the trial defendant. counsel asked the court) te 
charge, 

“That there were no stich stspiciots circumstances 
attending the transaction between Bates and Murray as to 
put Murray on miquirv; and that) Murray was net charge- 
able with bad) faith 1 any Oltission on bits part to Intorn 
himself 1) regard te the bonneds conned Deites’s title tae threnne. fiir- 
ther than de, did.” (]». Phe.) 

The court refused sorte charg hte charged ax follows 
(}). 1155): 

“Tt will be for wou. gentlemen of the jury. te san 
Whether the defeneiut lias raacde out—a- the turprden lies 
Lp rn the defenedant—whether lies dicts tend out that de 
recerved the pripoer 1) growl faith, without agin hotice of the 
defect of the tithe: in other words. of the theft from the 
plamititl: iy whether there were such CHPCUDISFANCES ot thi Tine 


ee 


ay 


acter Which | have deseribed te tou as such mould warrant 
the inference that there ‘Das qround of SHSpHUE ion, cond that he . should 
have made further inquiry as to the chavacter of the paper. 


The cov os | ee 


a finneal blow Wilts thus eiVven le thie doctrine of Cail] Me, 
Cubitt (viz: by Goodman es. Tlarvey, 4 Adel and EL S70). 
The rule established in this case (Groodmian os. Tarvey) ha- 
ever since obtained in the English courts, and may be now con- 
sidered as fundamental im the commercial jurisprudence of thet 
country, 

“Tn this country there las been the same contrariety of 
decisions as in the English courts, but there is a large sind 
constantly inereasing preponderance on the side of the rule 
laid down in Goodman es. Harvey. 

“Nuspicion of defect of Utle or the knowledge of circumstances 
which would excite such suspicion in the mind of a prudent man, 
Or YVO88 negligence on the part of the taker, at the time of the trans- 
for, will not defeat his title, ‘THAT RESULT CAN BE PRODUCED 
ONLY BY BAD FAITH ON HIS PART,” . 

“Sue ‘hi is the settle «l law of this colnet. amd we fe el ne dis 
position tocde ‘pure frome it. 


See the stuithar case of Carpenter es, Longa. 16 Wall. 


e + 


Ini Tbotelikiss os. National Banks, 21 Wall 354 ¢fS7 4. 
t appeared that the St. Paul Roy Co. issned 1.0000 cotupen 
laonieds pavable Jan. Ist. ISOS, to bearer Prrvrnvecdiaateds fe. 
lowing the acknowledgement of indebtedness and) promis 
at pueN tine dat Wits il farther grreehment te tthe the ° CPI} 
preferred stock “attached to the bend full pated stock at cer 
tadny tines. To esely ot the lwonieds Was originally attieedien! 
opin the certitieate of scrip preferred) stock thus referred te 

Thiaee of the bonds with certificates attached were stolen 
tren the poleatnatatl ned were taken " yr deferndant= as eol- 
lateral CULT fev} hhotes Lpscourited by thieeney wit hieotat etiial 
trotters af anv defect i the tithe of the lroldes borat thre cey 
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Missou: 5 
[hi the fortier State, the Suprenie Court first cheedeel threat 
to owould be sufficient: to det in equitable defenses against 


note assigned before maturity. if the erreumestances are ot 
Temeeuest at 


<teh il strong anne prortbited character its Hheeemsre rly 


shade hp rent the tremtessetion: sel te poral thie breleled one ty (ptLEP 
PPevnevtdteon ix Marks. we Meo.. eS (ENG55). 


Pout hi oat later saprpreael, in the sae fse. tibis liibhie 
reversed. sinned the rile: of the { = SUL por ropes © counre releototered 


Pdevrosilteons 4 Miark-~ 5 Vb lt, Isa 


Phice Court “iv. ty 140: 
Suspicion i] Le feet of tithe. or thee krpen li ly 
stances Which would excite stele <tu<pied hy ft 
praudent man. or @ross negligence on 
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Ih) thie letter ard Bo thre (count hele thaset 


“Where there is fraud mn the transaetion which forms 
the basis of consideration fora promissory note, knowledge 
threat ahother Hote given feo the silliie consideration Is due 
and that intereston the pote reniaiis unpaid. is net such 
notice as will affect the Jone tie of a purchaser of the former 
Hote. 


Lh. 


Coetz & Luening having accepted the drafts 
in the usual course of business are liable thereon, 
nor can they recover the money already paid. 

In the ease of Tlotfman & Co. vs. Bank of Milwaukee. 
I? Wall. IST CIS79). Chapin & Miles. a forwarding and com- 
mission firm in Milwaukee. were engaged In moving pro- 
duce to Plotfiman & Co.. of hrilacdelpliia. for sale there. It 
Wiis Customary for ( hiapin aA Veh sly ALUM dratt- i prene [faott- 
man WO o,, attach then Te bills of lived ne ter Haury, atid dis- 
count them at the bank 

Having been thous dealing for sbeout 16 micnths. ¢ Licupoin 
A Miles drew three dratts on Tloffmian a& Co. in the ordinary 
wavy, attached forged bills ot lading and negotiated them to 
the City Bank of Milwaukee. getting the money for them, 


The bank knew nething of the torgeryv of the bills oft lacing. 
No flour was forwarded Pqeottritces x ia, parte thie dratts. 
and the proceeds were sent to the Citv Bank of Milwaukee. 
No flour coming, Totlman & Co. discovered that the bills of 


lading Were feoperese| catied = 4 Peapod da aA Alles beqhiv Tpbsolyent. 
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te the case before the Court, is. tliat ene s, pened, cis te thts 
CUS, by the acceptor of a bill of exchange li the prryee of the 
sume, or toa subsequent tdorsee. iin discharge of lis legal 
obligation its such. is nol a payment by mistake. hor Withveott 
consideration, unless it be shown that the tostrument wee 
fraudulent in its Hiception, or that the consideration wa- 
Nlegal. or that the facets and circumstances which impeach 
the tradisaction, ils between thie acceptor and drawer, Were 
known to the purvee, or sUbseq tient jnidlorser, at the time he 
became the holder of the tistrumient.” 


fir that ease. as tn the case at bar it wee attenipted ley 
show that the platntitts aecepted the bills of exchange tp vend 
the faith and security of the bills of lading attached. but the 
Court disposed of this elatmi. po PSt. 


ne Attempt Is toitdde: in arg uinent to sbicow threat thee pelavtnat- 
ifs accepted the bills of exchange upon the faith and security 
of the bills of lacing attached to the same at the time the 
bills of exchange were discounted by the defendants.  Sup- 
pose it Was so. which is not satistactory proved, still it is met 
perceived that the concession. if made, would benefit) the 
prlemmtifts, as the lnlls of exchange are tn the usual forme and 
contain no reference whatever to the balls of lading, amd at is 
bret pretended that the defendants lad iy kKiowledge or inti. 
mnation that the bills of lading were not penunie, tor ts it pr 
tenndedd that they triele gany represen tietieth on thie Unb ipeet Tes 
take the polsennatitls contrac ahiy “eh lability. Thi Voi 
cerved the Inlls of exchange Hithe ustal course of them bus 
nessa a bank of discount. ane pated the full aniount of th: 
het proceeds of the same to the drawers: ane it is not eves 
~Uevested that anv aet of the heft rielewtits Xe yr thie eppedevrss 
tient of the balls of exchange ny thie Usthal course of the 
business, Opn ristead ter thee prep teed ie of the polsepmat itl cor pers 
verted therm freota miaikine ah enurhver Liscoye ry ob thre tren 


character of the transaction Poeveotncd chevtabyt 
the bills ot lading SFU Ver Seotnnes acre dit tee thee beills oot cehy pie 
evened What was created by thi Pee tP Pears stauredinige of thy 


puitties to thie sectane. bout a is clour that thev ure tet a pret ool 
those Pistruments. therare thes referred to enther pia thre bed 
‘ ] } j ' P : , 
of the balls or inthe aeceptanee. ane thew catibiot bee ropearededt 


a ae } ’ ; P ,* P 
boa tore favorable light for the pelsainntiths, tbaceda ces crenedaa 
| 
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PPrcof threrefeore. that thy Poliism «ot lachitig Weer Peorureccd. 3 Lied Tpeot 
2 rite torddisechiarge thie Lisabor tity col Udge pereelyat te isa pote 
Ter DN thie: chinmerubdits feo thie pei Veres or their itieboreers. as thy 
pavees Were Tnioeent tiolders. braving: pet | | 


’ 
sme ite the usual course af basties=., 
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‘Failure of consideration, as between the drawer and 
aeceptor of the bil] of exchange, Is ne defence tO ali action 
brought by the pavee against the acceptor, if the acceptance 
was unconditional in its terms, and it appears that the 
plaintiff paid value for the bill, even though the acceptor 
was defrauded by the drawer, unless it be shown that the 
privee bread knowledge af the fraudulent acts of the drawer 
before he paid such value, and became the holder of the 
instrument.” 

fii Leather os. Simpson, . ie oe by. (Cases, SYS, (1871) 
a bill of exchange drawn upon plainti® was sent) through 
defendants, whe Were bankers, for presentation canna collection, 
The bank presented the Dill to the plamtitl with this meme- 
randum: @ Phe bank holds bill of lad sun Holley for 2ol 
bales of cotton per William Cummings.” Plaintiff accepted 
the craft, paid the Heaney biel recerved thre Dit of lading, 
whirely proved tw be: il lorgery, 

Lo jrons Loi l| tiled eu diast the bitak ter Tecover bosnerk the 
Hrreolley ose pecia tthe Court held: 


* Phist t hae rie drieorenbiedUbtae ial bheel catrpetinit toa puarabiter 


bythe bank that the socalled billof lading was genuine. 
steed the plsarntntl hic] He eq uiey to recover back the money. 

Craig vs. Sibbett & Jones. 15 Pal st. 258, (1850) was an 
action by Sibbett & Jones. exelange brokers, agatist Craig, 
Bellas & Co. of Philadelphia, on a bill of exchange drawn 


1} , ‘ : . , 
by Sstattel Barnum om Cram. Bellas & Ce. for SOOO 00 and 
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Without anv Kiewledge or participation tn the trated of 
Pocatunenaunn, they hiarve: a right le recover. 
This charge Wiis excepted ter canned thre Court “iiV. }). 240. 


sin There is ea plausthle pret at tor refusing fey peu th ix hall: 


for it Is tet pretended that the polevtmititls below. who «lis. 
counted it tn the regular course of thet business, dtd any 
iets Whiteh Wits Del Consistent with perteet rene faiths They 
knew it was drawn cegeautnast fleur supposed tes dreever beeen 
shipped ry oat regular colrse of deahing between the drawer 
sabicl thre HeCEPLOLs | bona they lived cliscotnted other bills be- 
tween the pRerties, Which were pratel cet nonattrrity : somed f then 
hivd not. they would Ttve had ne reason te suspeet frat wees 
meditated by the drawer in this particular tistanee” 


A ~}htler q*gint* glee ih) \ dea bosenenss Vote WN Seed @s. Lali 
man @ af. O8 Ala. STO (TS78) 


ei A letter sutherizing thi | Dserti ta Whrevtns it is cveded ye smd d 
tocddraw oon the writers for civ cotton Tre tacy bar i a naaned 
ry, prrery lelewd the clraft is eCOMTD RED Led I ct bod of lacdinig of 
thre cootteodi. inne clan - Ppenk The cebepveotdnit « Keo ibipes -tourthes of 
thy biarket price of thre: cottons binds the Writer. as in faver 
2) er presen Whio. om the faith of the letter. advanees the 
PEeCvEDerY ten boar thre conttentay, Fear ga Lyall wWlhiteh sontorins te thie 
prescribed compelitionis. clthrotigdhy thy HOCOMEEP RATE TEED bill «of 
paid thee yell, then connol 


wwling Im Peed geacnathbba mil having 
' bhig hill cif lad. 
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iii are Bee a giete 
My ESd dy one Pat Wheegan drew a draft on Robinson, et / 


and endorsed the <ame to the National Bank of Treland 


a ‘ 


thom Revinolds. ai otfeer. represented 

‘The bil] charged t} iit thy bel] 7) rihie’e Wiis tiie 
isagve abd customs. a negotiable tstrument 
eenal atlas f ; rive Peleopoel i~- bio aere 
bhie ballof lading was forged i ti nsigt who tise 
patel the draft. sued the | | «its | nid 
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* THe NarioXNat BANK (hen endorsed the suid jorged ane 
counterfe ut rece ipl, hall of lading or docume nf, and sent or trans- 
mitted the same so endorsed by them, together with the said 
bill of exchange, to Liverpool, and produced and presented 
the said forged and counterfeit receipt. bill of lading or 
document. ‘tovether with said bill of exchange. to defend- 
auts and requested defendants lo accep the sid bill of 
exchange for them, to wit. on the faith of, and in considera- 
tion of, and on the delivers over to-them by the Bank of, 
the said forged and counterfeit receipt. bill of lading or doc- 
ument, so endorsed > which thev. to wit then. produced and 
showed to the defendants so eudursed us aforesaud, and deliv. 
ered the same end ysed hy the bank. to defendants as and for 
a true receipt, bill of lading or doctiment, signed Dy the said 
, J Mitchell iis agent of and tor the COTA. Vie defend. 
ants, to wit then. 1m consideration of the said woods im the 
said forged and countertelt receipt, bill of lading or clocu- 
ment mentioned, and supposed to have been delivered and 
received as stated therein. and to be represented by the said 
receipt, ball of lading or document, anid confiding nel rely- 
ing on. and in consideration of. the said) forged and coun- 
terfert receipt, bill ot lading or cboctlimernt, nd the seid endorse- 
ments thereon, and on the faith of the sernue ud en 1 PNOVOUCE of 
the said rece apt. hill Oj adding ov document being torged or coun- 
terfeit. but supposing the same te be genuine. and without 
notice or knowledge ot thi pretiises itt this ples brentioned, 
accepted the bill in the first count mentioned for tine Netter 
Bank, and at thetr request 
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bi the ease First National Bank ex. Burkhar. Ov Miels. 


B28 (IS7)), Opiiiion by Mar. Justice Coolew. ° Tle save 


~The clr wees ~eek le Tecoyver freon thie pRiVets thie 
amount of a bill whieh thev have accepted and pot. ane 
the genuineness of which is not disputed. “Phe ground tpen 
Which they plant ther right of recovery is, that thev have 
patil tuicler a Maistake of faet. “Phe tiistake consisted in ther 
SCCULPIEY freonas thre drawer of the bill hem fie tietbotis when 
they ~Upposed it ter bee eeniULn nn sutned reTisebele, 


* Ttois said that the drawees relied Uap renni this “COCUPIEN cet 
Would not bave paid the bill but fora belret that it wees valbie, 
It is ine this that the mitstake consists on whieh) they rely for 
1 PeCOVErY, 

“Tfa mistake regarding their security. will authorize the 
dlrawees to recall the pauvinent tiaicde to the paavee, ne reason 
Is perceived why a tiistake regarding the responsibility ot 
the clrawer, ov reparding liis honesty cine Integrity, er GAP 
thing else A which tiers relied for protection tre there 
dealings, should not justify the like action” 


1 \ 


The declarations of the President of the bank, 
made long after the transactions, were no part of 
the res gestae. 


Phie authorities care Unter on this prerdnat dies Lecned 3 
euse di the Federal Courts i Clough oe Paeket Col vo Wal 
oN ITS G4 ’ saecl leet lay peeeveo\er] etre depp trers feel yr nine biptir bess 
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It will be noticed that in this ease the adnilssions were 
nade by the captam while plamtiff was continuing ler trip 


col} the Site beret, 


The rule I~ the siiliie ii Wisconsin, 


In the case of Hazelton es. Union Bank of Columbus, 
32 Wis.. 54 (1873). Gardner deposited $2500 in cdefenedant’= 
batik and took a certificate of deposit pravatlole Tt Pouvedasanicene. 
Buchanan endorsed i and dianeded it) te Mir. Ciardner, ~uY- 
Ing: -° Phis is vours—for vou and vour children, when vou 
need it Use te Buchanan died and the next dav Ciardher 
cushed the certifieate. Duchenne s acdueinistrator, Dhazelton, 


=the the lsrtik. 


After the certificate was pated Mr and) Mrs. Smith. both 
Withesses tor the plamiwtith called at the Bank and lad a con- 
versntion with its Lreestelenit ih relation therete. 

\n Objection hy thy Let TOATE ic. the CODVEeTS HELO Wiis 
~tistitned, 

The Court sav, }) }f9- 

“The statements of Mr Wheeler [tle Presta mt} called 
fon by the bhaie Progatory related Teo Gl print tratisaetion. Whiieh 


had beet ‘ losead by thie poeVrnenid of thie: certificate, ned Cilti- 


e , , . ; ** 
wort an anu eorvecl seus Ie sett ter hea part ol the yes esti. 


Phe cuses whieh Pevevenr Lil Ze thas ~iilel Pritt ples are Vers 
numerous, bat ne useful purpose will be aceommplished bw 
oobptiehntilig further Upon, Or Ved) citlhg then. “These 
prinelples are se well settled that i Is cgtlife: Ubibecessary to 
Ho. 

ln the ease of Randall os, No OW. Pel. Co. 34 Wis. [40 
ISS2). thre pelcvrnatitl Was inured Dwi wire of defeneants 
which hive fralleen phe Poss thie highway 


The Ccethpetias EL pe hive biel hit oof ds i. bidsitits Sevit ca tede- 


orate |) ER Wihredp virtual, edtnitted thy COMPILE s ltsaborl 
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* Wewill pay any reasonable bill” “Phis telegram: was 
offered in evidence, and the Supreme Court sav. p. Ebb: 

"Phe inadmisstbilitv. of this evidenee is fully estab- 
lished.” | 

The Court) cites a large nunber of authorities (}?. Lhd). 


aed among them Packet Co. os. Clough. supra. 


\" 
in the Federal Courts the trial Judge may 
direct a verdict. 3 
It is Wbibecessary to cite Tanv 2 thorities, botat ity Cdsesann- 
Viilt &s, Ades, Las} r, ., abe thie Court: directed il verdict tort 


the faets stated byw counsel tn opening Tits case. somel thee 


ruling was affirnied _ 


It is respectfully stubnaitted: that the judgment of the 
trial court ta thos case should be aftlenied 
Milwitnkee. Wis... Oetober ZS. DSS6 
FINCIIES, LY NDE & MILLER 


OW Cliunsel for Detendant m herrea, 
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OCTOBER TERM, 1886. 
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AUGUST W. GOETZ, Jr., ann 
AUGUST F. LUENING, 
Plaintiffs in Error. 
v. | 
THE BANK OF KANSAS oy) 
Defendant in Error. 


No. 63. 


POINTS AND BRIEF FOR DEFENDANT IN ERROR. 


WARNER, DEAN & HAGERMAN, 
Defendant's Counsel, 


Kansas City, Mo. 


Pvees of Rameey, Miliett @ Hvdece, Eancas (iy. 


Nupreme Court of the United States 
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OCTOBER TERM, 1886, 


me 


AUGUST W. GOETZ, Jr... and 
AUGUST F. LUENING. 
Plaintiffs in Error, No. 306. 


C. 
THE BANK OF KANSAS CITY. 


Defendant in Error. 


POINTS AND BRIEF FOR DEFENDANT IN ERROR. 
STATEMENT. 


Goetz and Luening, a partnership, sued the Bank of 
Kansas City in an action at law to recover back the sum of 
$7,395, which was the amount they paid on tour negotia- 
ble bills of exchange drawn on them by J. N. Du Bois, 
payable to the order of said bank and discounted by it ID 
the usual course of business. 

Plaintiffs’ cause of action is predicated on the state- 
ment that forged bille of lading were attached to these 
bills of exchange which they believed were genuine wl.er 
they accepted and paid the bills of exchange, and thie) 


claim in some indefinite and indiatinet way that the sank 


, 


ought to have known the orlls of incling Were forged, “i - 


though the bank had nothing in the world to do with the 
arrangement they mule with their customer, Du Bois, un- 
der which these bills of exchange were drawn, and not- 
withstanding the fact, too, that it clearly appears that it 
was merely for his and their convenience that the bank 
discounted these bills of exchange before acceptance, re- 
ceiving therefor a most trifling sam. and notwithstanding 
the further faet that it would not have discounted them 
had its officers tor a moment believed that the bills of lad- 
ing did not furnish the bank security and protection iu 


case of the non-payment of the bills of exchange. 


The bank purchased one other bill of exchange drawn 
oy Du Bois on said firm, and which aithough accepted by 
them, they refused to pay because the bill of lading at- 
tached was not genuine. After the commencement of 
their action against the bank,it, in turn, sued them.on the 
last mentioned bill. The court ordered the suits to be 
consolidated, and they were tried together. The case was 
tried by a jury upon the evidence offered alone by Goetz 
and Luening. The court instructed the jury in the first 
action te tind for the defendant; and in the second action 
that it should have judgment on the bill of exchange ac- 
cepted by Goetz and Luening and not paid. 


It is now claimed (and we must believe with simu- 
lated seriousness) that the facts of this case make it sui 
generis. And it is also gravely announced by counsel for 
the appellants that the question that he would have re- 
viewed by this court is one “of commercial law that is at- 
tracting the widest attention in the business world;” al- 


though the fact is, that every controlling proposition of 
aw relied on by him in his brief has already been decided 


ag n - ee. o, 
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adversely to him by this court, to aay nothing of repeated 
decisions made against him by the Courts of England 


and the courts of last resort of several! ot the atates. 


But what are the facts of this case taken and reviewed 
as a Whole as presented by the evidence, and not by pick- 
ing out sentences here and there in the testimony of the 
witnesses and stringing them together without reference 
to dates or the transactions to which they pertain, and 
thereby making a most unfair presentation of the case as 
an entirety? It is upon such a presentation that the coun- 
sel for appellants assume to make comments and draw 
conclusions wholly unauthorized by anything offered at 


the trial. The facts are few and simple: 


Goetz and Luening in October, 1881, and prior 
thereto, were engaged in the business of handling and 
selling hides on commission in Milwaukee, Wisconsin. 
On the 10th of that month they agreed with said DuBois, 
a large buyer of hides, wool and tallow, at Kansas City, 
Missouri, to sell his hides at Milwaukee on a commission 
of two and one-half per cent of the amount realized from 
the sale thereot. It was further agreed that DuBois should 
have the right to draw on them for each shipment at two- 
thirds of its market value, the draft to be accompanied by 
a bill of lading for each consignment of hides. They 
stipulated to accept and pay his dratts when so presented. 
This agreement was made by telegrams, but subsequently 
confirmed by letters. 


[t appears that Goetz, the senior member of said firm 


who made this arrangement with Du Bois, was well 
acquaiuted with him at that time, and had been for several 
years prior thereto. It also appears that at the very time 
Goetz and Luening entered into thie agreement they had 


| 
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an agent traveling tor them in the country in the immedi- 
ate neighborhood of Kansas City. 

Under this agreement with Du Bois, five drafts, aggre- 
gating in all to $9,395 were drawn by him; the firet 
dated October 11, accepted October 14, paid October 17. 
was for $1,710; the second dated October 12, accepted 
October 17, paid October 21, was for $1,685; the third 
dated October 17, accepted October 20, paid October 24, 
was for $2,000; the fourth dated October 19, accepted 
October 22, paid October 25, was for $2,000; the fifth 
dated October 24, accepted October 28, was tor $2,000, 
The last named draft was not paid by the plaintiffs, and 
was protested for non-payment. These drafts were al! 
made payable to E. K. Thornton, cashier. Said Thornton 
was at the time the cashier of the defendant, the Bank of 
Kansas City, the largest banking institution, in business 
and in capital, in that section of the West. 

To each of the drafts a bill of lading was attached, 
which purported to have been issued by the Chicago & 
Alton R. R. Co. Each of these bills of lading contained 
a recital of a certain shipment of hides to Milwaukee by 
Du Bois to the plantiffs. They were marked and con- 
signed * Order shipper,’ then, “ Notify Goetz and Luen- 
ing.” ‘There was also attached to each draft a statement 
or invoice of the shipment, which purported to be repre- 
sented by a bill of lading. 

The signatures of the freight agent on the various bills 
ot lading accompanying the bills of exchange were 
forgeries. 

These dratts were discounted as they were drawn by 
the defendant bank, the bank paying therefor the face of 
the dratts less the banking rates then charged for exchange 
on Milwaukee. The total amount of discount charges on 
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‘these dratts amounted to the insignificant aum of $——. 
After deducting the expenses connected with the handling 
of the bills of exchange and procuring the currency to 
meet them, the bank probably realized out of these various 


. . nn as 
transactions a sum not exceeding $< 5 : 


The proceeds of the bills of exchange, less the dis- 
count charges, went immediately to the credit of Du Bois 
on the days they were severally purchased, and he would 
check out the amount in the usual course of business that 
day, or within a day or two next tollowing. 

[t is claimed tn the declaration that the amounts 
realized on these bills of exchange by the bank were ap- 
plied by it to the puvinent ot a pre-existing indebtedness ; 
but there is not one word of evidence to substantiate this 
eharge. The plaintiffs’ own testimony completely con- 
tutes this staterment. 

[t is alleged by Goetz and-buecning in their pleadings 
in both actions that the bank was not a purchaser of these 
bills of exchange in good faith, because they knew, or had 
reason to believe that the signature of the freight agent to 
the bills of lading was a forgery, and that the statement of 
goods shipped and their values in the invoice bills accom. 
panving the bills of exchange were untrue. 

The plamtitts in error took the depositions of various 
Witnesses, a partof which they used at the trial, anda part 
ot which they dic Teeot tise’, They selected only those whieh 
In ther judgment tended to make outa shadow of a case 
in their behalf. ‘Phey also introduced some oral testimony 
to Support the allegation of bad taith por the prart of the 
bank, and at the conclusion of their case, as already stated, 
the court instructed the yury to tind for the detendant 
bank. And it further instracted the jury to tind a ver- 


dict tor the bank as plaintiff In the action brouetit ty it te 
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recover the amount on the draft last drawn, which was ac- 
cepted by the plaintiffs but not paid, as has already been 
mentioned. A motion for a new trial was fully argued 
before the learned District Judge for the Kastern District 
of Wisconsin, and His Honor Justice Harlan. of this court, 
and overruled. 

The evidence offered by Goetz and Luening to estab- 
lish bad faith upon the part of the bank amounted to this, 
and this only: 

Du Bois had commenced business with The Bank of 
Kansas City in 1881. During that time he was an exten- 
sive dealer in hides and tallow: his transactions were 
carried on with the best commission houses in the country ; 
he drew bills of exchange on these various commission 
houses in the Hast, which were purchased by tue Bank of 
Kansas City. The bills ot exchange purchased by the 
bank ranyved trou. o- ‘> $100,000 a month between 
the date ol his commencing business with the bank and 
the drawing of the last bill of exchange mentioned. Us 
bills of exchange were invariably accompanied by bills of 
lading, and the bank in its contidence in the good faith 
and InTeerity Oni Du Bois, iti Suspecting nothing as lo the 
genuineness of the bills of lading, would casis his’ bills of 
exch (Fe, 

Du Bois was a man of limited capital, but of great 
business energy and capacity, Ile was also aman of great 
popularity. Tle commenced doing business with the Bank 
ot Kansus City in Mareh, IS81. Ile had, just previously 
thereto, been a member of the city yovernthnent, having 
been elected my id popular vote to represent his ward in 
the common council Tle was also regarded at the time 


of his failure as a prominent candidate tor the nomination 


of ne Vor of the city on the Republean ticket, lle W iit 


7 
aisO a member and director of the Board of Trade, a 
business organization of influence and standing in Kansae 
Jity. He was also a member of the committee on arbi- 
tration of that association, which was its most important 
committee, to which were referred all busines- disputes 
growing out of the transactions had between its members 
He had been a eaptain in the Union army in the late war, 
and was a brave and gallant officer: and a military com: 
pany COME Posed of tie best ane trast honorable voung men 


of Kansas City liad made hin their captain, and he was ite 


= 


commanding officer at tlios time, and tad been for quite a 
while pera’ hentai fdas Peta, Lh War vernerous and universally 
hiked. an Wis recerved menehis by it The best soctel vy of that 
ely. Phas pobcatetre rn dbp Whi ah Pie “q°saTiae’ ; ‘tis faotere nr col the 
Bank of Kansas City is detailed te the evtdence of J. W. 
Sluvens, formerly aver y Hei siis City, repli rpbieds of 
high character engaged then io the paekiog acd provision 
USsINeRR, and it this Dene 4 rrector ama ste bre gder mf 


that bank : 


A: I thi in the packing OPpeVisto Pots ptt Kaas 
sus City: have reside 1 fie’ Te spt Tlie { | oft BcOTD-D CS GRED 
sto kholder and director in the Bank ot Kansas Cr v sinee 


its organization : Wil: weg hited with Joseph N boty Pbeoys 


[ ti rik bie Wiis here \wir li i cre ere athd the fir Walt 
then jn existe. ce. Tt was Askew. Du Bois & Co. TPT kuev 
betes, Grrcorny tliat there cant par led | the Sprriiice, Staterbee 
blind fall ot iss] ne bol] s bie ii> dealing iti bitches, Wool 


j i } . j | 
tallow wid preite, ii thie tsi of ISS] | introduced iit te 


the ofheers ofthe DB i «Ol er sus © ry TI of Peneetatte. ceaegd 
seVera!l montis previons, we were selling bits our tides 
Wi ie balls eouDeT Petectaed Thretis tev Thi rrnenrit ty. At thal tinue 
he told me he wae ire wehuthve this bprteke aaece tf toelther 
Armours or the Dank ot WKatea- © it > tbat his junk wae 
charging him about doutle oxelonge on all bis diaits, and 
he wouldn't stand it longer Jo told bores To was just bher 


going to the Dank of Kansas Citv. dle rode with me to 
the bunk. On the wav be told sre diduet want to borrow 
anvomoney; his business vas ormeipally exehange buss 


: 
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ness, cashing drafts on hides and wool that he tovok in and 
shipped right out again. That was the way he handled 
our hides. I introduced him to both Thornton and Chick 
and opened the matter. He was.there to talk for himself. 
{ told Thornton that Du Bois had said to me he was going 
to change to another bank, and | would like to have him 
to do business there; that he was a very active business 
man. doing large business in hides and wool; that he had 
said he didn’t want to borrow any money, and T thought 
that was a good kind of customer to have.” 


Q. - What information had you then of Du Bois’s 
business-standing and character in this community ?” 


A. “Our business dealings with him had always been 
‘ash. Ile received the hides and gave his checks, which 
were always pwid promptly. Luanderstand him to be an 
active, pushing business man: knew nothing of extent of 
his capital, but believed it was $25,000 to 330,000. The 
only thing T Knew against link was lis wheat speculations 
mn Chicago. When Po introduced him: to the officers, IT 
stated he was a customer of ours, buying our hides. — TLis 
tratisactions With us amounted te $20,000 to 330.000 a 
mionth. lle used tor bre in mur othice Ve ry das looking ut 
the ticker there, getting quotations of Chicago markets. 
ldid not at the thine regard bos speculations dishonorable 
tor disreputable, bouat oat teats here NViet Teered thiat ke prea ot biisi- 
Ness that led to his dow bifaale, WW hieery thitreacdueed him to 
the bank | did not belie ‘thee Weotitel tbe: sill litisite elshormer, 
i) less it Was fo borrow Dhientiery, i evel dreumed bie would 
be unsafe in a dishonest Way. cotmmitting lorgery or any- 
thing of that kinds: otherwise Po owonlda’t have di he Lusi- 
ness with him Invseil, Hor (titrenmbiced TehtT fos woybo iy else 
ro do business with. At that tiene | Krew nothing ot any 
lishionerabl ; Dusitiess Uratsactllotis hie beaded bee e) engaved in. 
i kKhew only of his wheat Speeeuthaty tis, ane dy in’t consider 
that dishonorable. Bbetore totrotucieg tim to the bank Lhad 
done Ousitvess With lima five: y ufs. sitiice he dissolved with 
Askew, Du loi & Co. Aiter the introduction to that 
Dali. Lf continued dealing Witie ieadaa tanith lie: quit business, 
There Were Then just CWerdibies flak be had gotte that were 


not paid tor. tle USMY ot tides dn Morning and paid 
tor therm im attermoon. | tiad coufhdesee in his integrity to 
the extent that he would mot rive us a cheek that Was 
fraudulent, or wuVihing of that Kind. lie knew we were 
doing a stmetiv casi: business. When L introduced lim to 
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the bank, [ did it in good taith to promote the interests of 
the bank. [ was then a stockholder in the bank to the 
extent of $2,000 or $3,000." (Pages 101 and 102.) 


Mr. Chick, the president of the Bank of Kansas City, 
was introduced as a witness in behalf of plaintitts in 
error, and testitied as follow-: 


“Mr. Slavens. who cane with Wo Bois to tue bank, was 
a” prominent prow packer uf that tre: be was a director 
and stock holder in the bank: he was a man that stood 
high in business circles; he had bees dealing with Du Bois, 
sold him his hides and tallow. When we took his dratts 
we had no knowledge of the tinancial responsibility of the 
drawees, Goetz and Luening : we did not look them ups 
relied on the security on the bills of lading > supposed the 
irafts were all might.” (Page 77.) 


Avain he testifies : 


[tis a fact that when he (Du Lyois) first applied te 
is im the spring of Sl. we declined to receive him as a 
netomer, beenuse | did not Know the eharacter of the 
m“siness he Wanted to transact ; thought he Was a lurge 
‘ elver of hides and wool, chtied probably rburtil wiht me 
o advance before the goods cot to the Kansas City market. 
Du Bois was a prominent man tn Kansas City : he seemed 
Om have cousiderable irethiernce . Wilks a member cnt Tlie come 
peony counedl, ith active Phigali, and ol Very good ached Se | 
gad known him for several years, and alse Knew with what 
Duties ibe titel Preece caeoitier fetasltiess before he ime to me. 


(Page 7.) 
Again the -~atne Wittless testity é 


“LT don't know that we ever discounted a note tor him 
While he was doing business (with us) or at any other time; 
fe never loaned him any money; we may Lave allowed 
vim to over-draw a very small amount; our business with 
nim was principally all exchange business; that is, hie 
would ship a lot of hides and wool, we would cash his 
drafts on the bills of lading attached, and that was the end 
‘t the business; we would cash tis drafts when they were 
~ecured by shipments of merchandise evidenced by bills of 
wling ; we may have done in some cases otherwise; the 
cule of our business with him was, it was advance on ship- 
ments, which was all he required; he would deposit bias 


10 


drafts with bills of lading attached, and check out the 
money as suited his convenience; the business relations 
were limited to that because that was all he required. 


The same witness again testifies 


“The reason tor atterward taking Du Bois as a cus- 
tomer at the bank after having first declined him was, we 
thought it would be a satisfactory account with the bank : 
we had talked it over with Mr. Slavens, one of the direc- 
tors of the bank, and we decide! to take the account. At 
that time Du Tois’s reputation was not [yenerally | known 
Tas The cy 17 bead, 


Again Nir. Chick testified : 


“Wien Duo Bois came to our bank to change his ac- 
conni, [did not accept it without hesitation; [ hesitated 
heeaguse L did not care about handling his) business, or 
taking customers of that kind; we thought we night 
have to advanee tor him: when Lowas assured that there 
would be noadvance required, [took bis aceonnt. That 


Wiis rhe -toit¢ reason Wirt hesituted. 


“After Ct is Docrston VY tbe Priansacthion, Wwe COT nued t ’ 
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A. ee E SDs Wwe alway looked after What Wits In 
the bilis of lade. aud we thought we had eHOongeh t 
eover the dpatts ov alt the Trabencthious : that Wits our 
agreement 1) Utee first ? ace, and We acted li thoi Vt citi 


qu? dheslin is. 
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so / i? fey I hie st —/ af Cdelorre i ( S| } oer hank he / re “% red no 
mmformation that we had received aay forged bills of lading, and 
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had no reason to suspect we had, lean not give anv iden 
oft the number of the Inlls of lading Wwe received from 
Du Bois between March, Psst, and October, 1S813 prior te 
that time we never had any information eoneceerhnlye any 
forged bills at ‘nding received by thie bank. | thank the 
business would run from $25,000 to 3100,000 a month.” 
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Plaintiff Goetz testified that on riday, October 23, 
1851, about ®ix o'clock in the evening, be telegraphed in 
the name of his firm to the Bank of Kansas City as follows 

“ Accepted and paid draft of Du Lois promptly. No 
hides in sight. Closely trace and answer quickly.” 

It appears from his testimony that his agent and 
employee at Kansas City had previously advised him that 
Du Bois had made no shipment of hides to him, and his 
firm had also received information from the railroad agent 
at Kansas City that no such bills of lading such as they 
had received had been issued by iis © apany. Notwith 
standing this Pact, Instead of acy Istipyy The bank in spree the 
terms that it had received forget tills of I.ding, they sent 
the indefinite despateh already given. When their counsel 
questioned Mr. (‘hick rel itive Tee THis lespateh, hie Stated : 

“PT think the bank received it on Saturday. The tirst 
time IT saw it was on Monday Thorning, Oet. Bist. | wus 
at the bank on Saturday.” | 


(). wis Wiiy dict t vou alsa wWel t * 


A. “I will state: the cashier nt itdown to Du bors: 
he had no iden of any ftrand at the time. It came lack, 
and Monday morning it was lving on his desk when Deccan 
Into the office; l read the dlesp thelh, and Lo clon 't think i 
was five minutes atter before Mr. Svivester and Mr. Goetz 
‘ame info the othee, cities brated tuken no auction omit at 


that time: Thad no time ontil they came into answ 
I dj ln t. nor did the eashier of any other offieer of the 
by rik. Te ni knowle borer. make anes effort fotrace the hi les. 
as requested, l think | did know on Saturday thiat Pu Tes 
Wiis Lohe ; [didn’t inform Goetz and Luening abont it: | 
didn’t know that he had absconded, or that there was an 
cause to inform any one: LT thought he had gone on bu-- 
hess, We diedts f calli«on the tretohit auvent abont th a tae 

ter alter tie receipt of this telegram until! Gaoetz an 

Luening Calhle., Veeradse We suspected wo fread : We sent iown 
to Du Bois to trace it, but didn't suspect anything rong 


ahout it.’ 


Duy 3 Is Wats eureless ft telisitiess tiietTlienis It the fall 


LZ 


+ 1879 and prior thereto he was doing «a |arge business 


with Smith, Fossett & Co., of New York City, and trequent 


’ 
; 


| 


were al! 


aulit was tound with the manner tn which shipments were 


nade to them on which he had drawn drafts. The drafts 


| vyenuine, and no complaint was made on account 
if shortages, but so muet onfusion grew out of the man- 
1,” 


. ’ ‘ i aa , , 
erin whieh he did business that Smith, fPossett & Co. 


’ titled hom that Irhi cess ne FOT some One Vvho nnuderstood 
shipping soods to take charge of that part of his business 
they would discontinue business with 1 On Bois wrote 
to them that he would emplev any or hat thes would 
erarovrrerrpe trict ney Teconmprmnens le: tie hol ? Viac Lellan, 


Dn Bois therenpon emploved. He continued in his 


' nig \ rrytil Ln elk - Missa pHenres 


ly ‘conceded that Maebellan is a rman of honor and 


ft caretul business habits. ©... White, the cashier of the 


‘atlistis ty Saving \Yesocintion. the MATIX “at Which 
sorrs tired beeen OME Dlsiness for <everal eu os. Imme- 


(Tyrahert\ preceding Tre Lime Vv peery ne Trintesferred, tis account 


e Bank of Kansas City, fi was called as a witness in be- 


nell oof olautmtitts lh erray he K TOW Miachellan We a ana 
tesciftie ! that be bad bad dealings with him for Dun Bois to 
the amonnmt of thousands of dollars, This witness testitied 
ve 


VoeLellan was a oman whe stood well in my mdy- 
rhyernit Wien tits wonuture Was attached to a dratt [ had 
every renson to belbeve that the transaction was a fair one: 


never saw aTeVITPLe fe he’ ; nfrary When Viac Lellan 


mathe ) ur Mmathi< Vitn i bist? and am «fl it lading 
attached. yee reweas tiie “atisselhion Was a Tale one: and 
vhen | amfreeet Thre ii i cpipertyt iw tdi ‘ecelve) the 
ryyeetee’y ’ lt \laeciLetian rowuy iraits with bills of 
addr atl eiend | ia] © Stsolelonh of Peason TO Delleve 
the ols ot Indiing were forgemes. Atter e Dutfalo trans- 


etn Vi | rewy orutts. ith His ming attached 


lS 


tor thousands of dollars. Du Bois gotthe money on them 
and there was neo difficulty about them.” 


[t turther appeared that this particular bank, up to 
the very day of the disappearance of Du Bois took bills of 
exchange with torged bills of Jading attached, drawn on 
eustelt parties, and that the Transactions had with that 
bank were in al! particulars precisely the same as those 
had by Du Bois through MacLellan at the Bank of Kansas 
(itv, with this difference in tavor of the Bank of Kansas 
(itv; the latter bank had such confidence in the genuine 
ness of the bills of lading attached to these bills of ex- 
change that it advanced the money ou them previous to 
their acceptance by the drawees: while on the other braatead, 
the Kansas City Savings Association took the drafts for 
eollection and as soon as they were advised of the pay- 
ments of the dratts they would pay Lu bots the HiOney, 
although the parties accepting and paying them would 
bot in the usual course of business receive the goods which 
pretended to be represented by the bills of lading tor sev- 
eral days after the bills of exchange were accepted and 
paid; and if the bills of lading were torgeries, the payee- 
would not discover tor u considerable time after thes heal 
parted with their money. 

Now, the special signifi ance ot his testimony is, that 
MacLellan, who is declared by the testimony of plamtifts 
inerrorto be a man of * good character,’ Whe “stood 
well’’ in the judgment of witnesses, who had “a tine 
reputation,” and conucerninyo Whom it Waa Suid af he 
should bring to the bank bills of exchange with bills of 
lading attached “no suspicion ” could attach to the trans- 
action, and there would be * no reason to believe that the 
bills of lading Were forgeries, that he, the said MacLellan, 


drew every draft in question drawn on plaintiffs in error. 


‘ rote every statement or invoice of the pretended ship- 


ment: and ap__~emet the forged bills were endorsed by him 
» the name of Dyn Bois. The bills of exchange were all 
irawn bv oi. N. Da Bois per J. M.. and * J. M. Was. 
MacLellan, Dn Bois’s toreman, as already mentioned, 

MacLellan himself testified that all of the tnils of 
ading that went to Goetz and Luening were written by 
wmeelt 


“Du Role cave me the bills of lading signed, and told 
ne to take them fo the bank as usual. When I computed 
the invoice, [made the dratts tor the amount of the bills 
t lading, nnd went to the mnk. ‘Page OT 


Again. the same witness testified tor pinintitts in error 


i® rollows 


‘lam new jnvotee clerk at the office ot Fowler Broa. 
oaeking hense. [was with Dn Bots trom September. 1879, 
Hill about ten days after ne jett, when the developments 
came ont. During all that time [ believed everything to 
e perfectly stranght;: it T hadn't so believed, [ wouldn’t 
have presented the Inils of ‘ading and made the dratta. I 
pelieve | was in a better position than any one else to 
observe him. Ln all the rTransactione with the bank.” 
reterring to the Bank of Kansas City), “they were 30 
careful that | wonldn't (conldn't) do business with them, 
and Du Bois would have to do the business personally. I 
yever tried to persuade them; it there was any objection, 
[ went back and reported to Du Bois, and he went baek 
and settled the matter. * * * * * Du Bois waa the 
smartest pnelness man | ever aw. x t- x , . a 
these matters the bank seemed to be very cautions.” ‘Page 
98 and 99.) 


Mr. Chick teatitied that 


* MacLellan, who was the clerk of DuBois, brought 
these drafts to the bank—generally to the cashier; he 
would 0. K. them, and then deposit them with the receiv- 
ing teller to his account current,they then went to Du Bois’s 
eredit on the books of the bank; the money was drawn 
out by check, as any other bank account would be; the 
bank wonld make only the exchange, which was from 


$2.50 to 85.00 a thousand We took druatts (hieago at 
$2.50: when we found they were ¢ >to Milwankee. we 
charged for the difference in) tim: This money was 
re gry kel out mm the ordinary cPOvLL Ss Histtiie<s lt Wiis 
not anppledon anv pre-existing Indebtedness : at that time 
Dn Bois didn't owe th hank arrevetiny ro «nl the books.” 
(Page 7i.) 


The same witness further testified that on the 28th of 
Qetober, the day Du Bots disappeared, they disconnted 


Detore ucceptance u bill 


ot exchange drawh on Toste! XN 
Gallum tor $1,100 with « forged bill of lading attached, and 
that on the day preceeding, they discounted another till ot 
exchange before acceptance, drawn on FE. Romeach & Son 
tor $1,150, to which a forged bill ot lading was attached ; 
neither of these bills of exchange were ever accepted. Du 
Bois got the money on them, as well as on the Inlis of 
exchange in question, and left for parts unknown. This 
witness further testified : 


* We continued to receive drafta from Du Bors with 
bills ot lading attached up to October 28th, possibly, we 
took drafts on the 29th, | don’t know. I first learned 
on October 31st that Du Bois had absconded.” (Page 78.) 


What higher proof than this could be offered as to the 
yoo taith of the bank, when it discounted these bills of 
exchange? It gave its money for them. What bette: 
evidence could be furnished of its confidence in the genau. 
ineness of the bills of lading’ It discounted the drafts 
drawn on Goetz and Luening without knowledge of their 
financial responsibility, bat relying wholly on the bills of lad. 
ing as security for the money they paid out on the bills of 
exchange. It is not pretended or shown that Goetz and 
Luening possessed any financial standing. The bank gave 
still greater proof ot its good taith, when the testimony of 
the plaintiffs in error show that it discounted the drafts 


before acceptance by Goetz and Luening, and when it 
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further appears that at the times it permitted Du Bois to get 
the money on them, it had no claim against Goetz and 
Luening for anything, and the only security it possessed 
was the bills of lading. } 

Can evidence of good taith of a higher order than 
this be produced in court of justice? The acts of the 
Officers of this bank. ax well as their words, declare it 
unmistakably. 

It would have been, not only bad faith, but acts of 
positive dishonesty for the officers of the Bank of Kansas 
City to have purchased the bills of exchange before ac- 
ceptance, but in anticipation thereof, had they had a 
suspicion that the accompanying bills of lading were not 
genuine. 

What does the uncontradicted evidence of the piaintifte 
In error show their standing and character to be * 

James A. Mann, business secretary of * The Kansas 
City Journal,” a daily newspaper, says : 

*[ know J. W. L. Slavens; he is a very careful, 


vautious business man; he has had a large business in the 
heeft and pork packing business.” (Page 89.) 

Mr. Slavens has since retired from business. 

James M. Coburn, cashier of the Merchants Nationa! 
Bank : 

* 1 know the Bank of Kansas City. [t is w sate. con- 
servative bank. | know Mr. Chick, and know he has had 
a large experience in banking, and is a careful, prudent, 
conservative man. I have less acquaintance with Mr. 
Thornton (cashier of the Bank ot Kansas City) than with 
Mr. Chick. His reputation is the same.” (Page 87.) 

Mr. Benjamin MeLain, occupation, hide and wool 


dealer: 


*[ know Mr. Chick. He is one of the oldest bankers 
in the country. I know his bank. It does a large busi- 
ness, and has a reputation of being a conservative, careful 


o——a—"” 
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bank. I know the reputation of the cashier of that bank 
to be also good.” (Page 95.) 


William H. Winants, cashier of Armour Bros. Bank- 
ing Co.: 

“I know Mr. Chick. He has been in the banking 
business as far back as 1860, some twenty odd years. He 
is regarded as a careful, prudent man, and as far as I know, 
a conservative man. [I would think his judgment fully as 

ood as mine. [know Thornton, the cashier of that bank; 
Fosbuumal he isa careful man; his reputation is that he 
ie a prudent man, and aman of good jadgment. I also 
know Mr. Slavens; he is one of the leading business men 
of the town. and as tar as [ know, a caretol, pradent busi- 
ness man. I was a member of the Craig Rifles, 2nd Ser- 

eant, in I887: Du Bois was captain up to that time; 

u Bois was «a prominent member of the common council 
of the city. and took an active part; I had the pleasure of 
serving with hin: he was alse an active member of the 
Board of Trade: he had many warm friends; I don’t 
know that he had many enemies—he bad some on account 
of family matters.” 


Morrison Munford, Esq., manager ot » The Kansae 
City Times,” a daily newspaper : 


“IT kuow Mr. Chick and Mr. Thornton of the Bank of 
Kansas City; their reputation ae to careful and prudent 
bankers is as good as that of any in the community ; that 
is also the reputation of the bank.” 


Frederick C. Schroeder, commission merchant : 

* I know the Bank of Kansas City, and always found 
it to be a very conservative institution. I have done busi- 
ness with it. I know Mr. Chick and Mr. Thornton per- 
sonally; they are considered careful, prudent, pains-taking 
bankers, and have a very fine reputation for integrity and 
everything of that kind.” (Page 100.) 


DU BOIS’S BUSINESS STANDING. 


A. F. Luening testified in behalf of bis firm. ble eai:i 


“I first made the acquaintance of Du Bois in 1872 or 
1873, at Kansas City, while J was traveling for Phieter & 
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Vogel, leather company. At that rime Du Boos had a very 
high standing, and was considered one of the best business 
men in the city, and was doing w large tide business. 
Since then [ have met him several times between 1873 and 
1877. Since then [ have not met him; have not been it 
Kansas City During al! that time his standing was good. 
In 1877 or the spring of 187%, while [ was a member ot the 
firm of Luening & Bautz, commis-ion dealers in hides, in 
Milwaukee, Du Bois shipped us some sheep skins, which 
we sold for him on commission.” (Page 60.) 


on croas-+xamination he says : 


* [ was well acquainted with Du Bois, and bad great 
contidence in his honesty and integrity. and when he wrote 
as the letters [ have read in evidence that he had shipped 
the property to us, I believed it.” (Page 66.) 

[t further appears that Du Bois’s good name and busi- 
ness integrity were never questioned until some charges 
were made against him in the newspapers of Kansas City 
in Augnst, 1879, more than two years previous to the dates 
of the bills of lading involved in this litigation. 

These newspaper articles were of a cheap, sensational 
order, and precisely of the kind that any self-respecting 
business man would pay no attention to unless he were at 
the tim» personally interested in DuBois. To read these 
articies 8 sufficient to say what value should be attached 
tothem. Du Bois publicly denied over his signature the 
trath of these newspaper statements. And if he previ- 
ously possessed the good character and business standing 
which plaintiffs’ witnesses attribute to him, they certainly 
would not be greatly impaired by such trashy publications 
| as these. The goou same of a life-time is not so easily 
destroyed. This ts tortunate indeed. 


That Du Bois did explain this matter to the satisfac- 
tion of a great mauy of bis friends, there can be little 
: doubt. 


ig 


Moreover, it distinctly appears from the paper in 
which these charges were made, that when verification was 
sought from the parties best knowing what had been done 
by Du Bois, they utterly refused to turnish it. 

Du Bois was then doing business with the Kansas 
City Savings Association, of which C. J. White, sometimes 
called * Church” White, was the cashier. 

The second article in the newspaper mentioned, con- 
cludes as follows: 


“Of course, the banks and the lawyers interested and 
engaged in the case would not and could not divuige and 
astute secrets that would interest the public. These official 
and professional gentlemen were artistically pumped yester- 
day, but they were as dumb as oysters. But enough 
leaked out to justify the * Times” in all statements made, 
despite the reticence of Major Warner and Mr. Church 


White.” 

It is not pretended or viatmed that reference was ever 
again made in any newspaper to the charges contained in 
these newspaper articles, and which has been designated in 
the testimony as the * Buttalo transaction.” 

[t further appears that Du Bois continued to doa very 
extensive business with the Kansas City Savings Associa- 
tion, and running up into the hundreds of thousands of 
dollars annually, and that this business was precisely of the 
same kind that was transacted subsequently by him with 
the Bank of Kansas City—that is, drawing drafta against 
shipments of hides, wool, ete.,with bills of lading attached, 

White testitied in his examination in chief in behalf 


of plaintitts in error as follows 


“I knew J.N. Du Bois when he lived here, and sixteen 
or seventeen years befure he went away. LHe kept bis 
account at our bank a considerable length of time, com- 
mencing about 1876, until early in the spring of 1881, 
when we discontinued doing business with him. My 
reasons for discontinuing business with him were, that 
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his account gave us a great deal of trouble; his drafts 
would occasionally come back protested, and he hadn't 
means sufficient to take them up when returned. J heard 
of the difficulty he had with Buffalo parties, but didn’t 
know the particulars. It occurred with my bank; the 
dratts I sent on there were paid; there were bills of lading 
attached to each of them; I didn’t know at that time that 
those bills of lading were forgeries.” 


Mr. Chick was questioned by counsel for plaintiffs in 
error relative to this matter. He stated that he had no 
recollection of reading the newspaper articles concerning 
Du Bois. but that he had heard that the Kansas City Sav- 


ings Association was liable to be sued for a large amount, | 
or suffer, on account of Du Bois, and went to White, as one 


friend would go to another, to inform him of it. He 
inquired of White what the difficulty was ; the latter stated 
that he would tell him subsequently, but neverdid. The 
claim made, whatever it was, was paid immediately by Du 
Bois, and that ended the whole matter. 

That this did not disturb the confidence of the com- 
munity in Du Bois is shown by the evidence of witnesses 
selected out by plaintiffs in error, no matter what their 
persona! opinion of him may have been. In the first place. 
he continued afterwards for nearly two years doing a large 
business at the Kansas City Savings Association, and in 
that time drew an immense quantity of bills of exchange 
with bills ot lading attached, which were received and 
handled by that bank ; and the genuineness of these bills 


of lading were never called in question until after he had 
absconded, when it was discovered that he had forged 


some just previous to his disappearance, which he imposed 
on that bank through MacLellan in like manner as he 
had those delivered to the Bank of Kansas City. 

We might remark here, that this witness, White, cuts 


a peculiar figure. Mr. Chick goes to him in friendship to 
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tell him of a rumor that he had heard which might effect 
his bank; White refuses to explain, but says he will sub- 
sequently, but does not. He is called as a witness in asuit 
against a rival institution; he is now ready to swear that 
in his opinion it was negligence to take from Du Bois bills 
of exchange with bills of lading attached without first 
examining whether or not the bills of lading had been 
signed by the proper authority. But upon cross-examina- 
tion, he is compelled to admit that he did precisely what 
the Bank of Kansas City did, that he took from Du Bois 
some bills of exchange to which torged bills of lading were 
attached. His explanation is, that these bills of exchange 
and bills of lading were brought to him by MacLellan, a 
worthy and reliable person. Thisis uo doubt strictly true ; 
but at the same time we are confident that Du Bois had 80 
reinstuted himself in White's Gontidence, that if he had 
brought the bills of exchange with bills of lading attached, 
he would have taken them as readily from Du Bois as he 
would from MacLellan. 

The men of this world who are wise after the fact 
greatly exceed in number those who were wise before. 

Ayain,in the second place, the witnesses unanimously 
accor! this position to Du Bois : 

A. A. Whipple, cashier of the Cidzens National Bank : 


* Du Bois was an active man in business; did «# 
large business in hides and wool; had made a great many 
drafts with bills of lading attached ; was a member of our 
city counsel—one of its most active members; had been 
prominently spoken of as a candidate tor mayer of the 
city after the Buttalo transaction, and after that transaction 
a qreat many people helieved he would make a good mayor. 
He was a director in the Board of Trade, a member of ita 
arbitration committee, a committee to who all classes of 
disputes arising among members ot the Board of Trade were 
referred ; he was Captain of the Craig Kifles, a prominer! 


F 
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military and social organization ; stood high in society and 
in the estimation of many people up to the time he left. 
On December 28th he attended my wedding reception. and 
made a very handsome present.” (Page 87.) 


J. A. Mann, of the * Journal of Commerce ” 


“ He had a great many friends up to the time he left ; 
he had a peculiar faculty of making friends.” (Page &9.) 


Albert Marty: 


* Du Bois was a member of the city goverument, an 
active and influential member of the city council, very 
prominent in business circles; a member of the Board of 
Trade and of the committee of arbitration, a committee 
that settled all grain disputes; also, captain of a military - 
company, Which represented the best element of the young 
men of Kansas City—the business young men. I presume 
while some would say he was crooked, others would say he 
was perfectly honest and straight. Ut they didu’t know any- 
thing about him, they would consider him as a straight 
man probably. [ knew more than a great many others, 
because [ was intimate with parties that he had been.” 
(Pace 92.) 

George Marsh, the purty who was the agent of the 
railroad company at the time the Buftalo transaction ‘oe- 


curred ; 

“TT am a member of the Board of Trade; I didn't 
make any charge against Du Bois as a member of the 
Boord of Trade: I knew he was a director and an officer 
of the Board of Trade. T knew by hearsay that he was a 
very large speculator * * I knew he was captain of a 
company here, Which was quite a society company com- 
posed of the better class of the business young men of the 
city ; he moved in the best society ; bis name was in the 
Sunday paper very often; in his line be did a very large 


business. I guess he was aman who spent money freely. 


and calculated to make friends. I liked him up to the time 
the Buttalo matter came up; [ wouldn’t go out of my way 
to say anything about it, because IT was not damaged ; 
wouldn't have said m uch about it on account of Du Bois moring 
in the place he did without 1 was driven to it; IT never had any 
talk with the officers of the Bank ot Kansas City about it.’ 


(Page 94.) 
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Williarn Hi. Winants. cashier of Arimour Bros. Bank- 
ing Co.: 


“T was a member of the Craig Rifles, 2nd Sergeant, 
in 1881; Da Bois was captain up to that time ; Du Bois 
was a prominent member of the common couneil of the 
city, and took an active part. I had the pleasure of serv- 
ing with him. He was also an active member ot the Board 
of Trade. He had many warm friends; I don’t know that 
he had many enemies—he had some on account of tamily 
matters.” (Page 86.) 


Dr. Morrison Muntord, manager of the “ Kansas City 
Times ” 

“ Dao Bois was regarded 2s a very active business man, 
and was one of the most active members of our city coun. 
cil; he was the alderman trom the ward [ lived in, and 
lived in the sume block ; he and lis tamily moved in the 
best society > he was a member ot the Board of Trade, and 
Continued iM his position atter that Bu thal: fransaction, and 
went right along with his business as before” (Page 91.) 

llere then, is the whole cause made by the prlarmtitts: 
ltis urged that because of this Buffalo transaction, which 
occarred years before the bills of exchange in question 
were purchased by the Bank of Kansas City, it could not 
on account thereof become the purchaser of such bile in 
good faith, notwithstanaing every act ol the officers ot the 
bank, and every word they testified to when called on in 
behalf of the plaintiffs in error tends to show that they 
did act in good faith, and as they supposed tor the best in- 
terests of their bank at the time. Mr. Chick, its pres- 
dent, explicitly stated that he bad no suspicion of fraud 
when they discounted those bills and received the accom- 
panying bills of lading. Moreover Da Bois’s foreman, who 
drew the bills of exchange for his principal, prepared the 
Invoices or statements of che supposed shipments and = en- 


dorsed some of the bills of lading in Du Bois’s name, 18 


clearly shown to be reliable and re sponsible, and wue him- 


| 


| 
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selt deceived at the time he delivered these documenta to 


the bank. 
It is simply a ridiculous and incredible claim to 


assert that a responsible and reliable banking institution, 
the principal bank in the South-west, headed, as is clearly 
shown, by prudent, careful and conservative men, would 
discount in bad faith before acceptance these drafts drawn 
on parties whose responsibility was wholly unknown to it, 
amounting to $10,000, for the sake of making a profit that 
would not exceed at most $25, and probably less than that 
insignificant amount. i 

It'is perfectly clear trom the testimony that Du Boia 
by reason of the large number of transactions previously 
had with the bank, in which bills of lading were invariably 
furnished as security for the bill of exchange drawn by 
him on his customers, probably amounting to hundreds of 
thousands of dollars, secured tor Giruself from the bank 
contidence that the bills ot facing furnished by him were 
always genuine. His foreman, MacLellan, had brought 
tiem to the bank by scores, and never in «a single instance 
to the knowledge of its officers was there one produced 
that was not genuine, and such faith oad they iu their re- 


liability, that they even took one or two which were forged 


after Du Bois’sa disappearance on October 28, 


In view of the large mumber of shipments Dua Bois 
wis taking, it accordingly became no difficult matter for 
him to inelude in his bills of lading representing actual 
Shipments, some that were ‘orged. 

It appears thatinm the month of September previous, 
Du Bois sent to Hartman & Co, of St. Louis, two forged 
bille ot lading purporting 'o be for wool, and that Hart- 
man & Co. made inquiries of the railroad agenta and dis- 


covered that no freight hat deen shipped to them. They 
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immediately saw Du Bois, who arranged the matter by 
making them genuine shipments. There is not a particle 
of testimony showing that these bills of lading went 
through the Bank of Kansas City. They may have gone 
through the Kansas City Savings Association, which was 
at that time taking his drafts with bills of lading attached 
Accordingly, there is not a word of evidence to connect 
the bunk with these trana~ of Du Deis. It appears that 
Du Bois succeeded in keeping the matter so quiet thateven 
his own foreman dida’t know of this forgery until after 
he had abaconded. 

[t further appears that at or just after the time that 
the bills of lading in question had been sent to Goetz 
and Luenine., Du Bois sent other forged bills to Cowan & 
Co., Chicago, and Cowan alao learning that no shipments 
had been sent to him, came immediately to Kansas City, 
saw Do Bois and required him to make actual shipments 
for those that he bad pretended to send. 

It uppears that Cowan had scarcely left Kansas City 
pefore Goetz and his attorney, Sylvester, enume to Inquire 
about their forged tills of lading. 

Now, as to this Cowan matter, it does not appear what 
bank took the dratts. nor is it pretended that the Bank of 


Kansas City knew austhing about the affair. 
MacLellan testified that: 


* When Cowan, of Chicago, was here, before he left 
he told you (me) everything was all right. I was very 
friendly with him before he left. [I had no talk with the 
officers of the Bank about that matter; don’t know that 
any of them knew that Cowan was here. Hartman, of 5t. 
Louis, was the other party that was here, and he went 
away perfectly satistied; I don’t think any of the off- 
cers of the bunk saw him.” (Page 99.) 
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In addition to this, we have the explicit denial of the 
president of the bank that they knew anything about this 
Cowan matter, and there is nothing anywhere to connect 
the bank with this transaction in any shape. 

Bridges, the railroad agent, whose name was forged 


to the bills of lading first sent to Cowan, says : 


“Up to the time when the Goetz and Luening matter 
came out, Da Bois made a great many genuine shipments ; 
he wasa large stipper = * * * In regard to the 
Cowan matter, Cowan came here and had an interview 
With me: he tad those forged bills of lading, and went 
overuse toosee Da Bois; a little after that various ship- 
ments were made by Da Bois to Cowan. * * *~— All 
lkeow about Du Bois having settled with Cowan is, they 
hustled hides over there, shipped them to Cowan, Chicago, 
and Cowan went away apparently satisfied.” (Page 81.) 


The same Witness testifiea 


‘leant tell what bank here Hartman & Co.'s bills ot 
lading had gone through; [To am under the impression he 
did all his business with the Bank of Kansas City ; but he 
might bave done business with every bank in town and I 
not have Known it. My imp resston is forme “dl from what I 
have he ind sthee The transacthou.* * * About 
the Hartman & Co. difficuityv, we hat! considerabie con- 
troversy Over the wires, and finally they came up to see if 
Eapmente had really beeen ricicde, nnd We found that the 
bills were forged. Du Dois then made a shipment of wool 
to them, tor which T gave a bill of lading.” (Page 80.) 


[t is claimed that becuuse some ot Du Bojs’s drafts had 
previously gone to protest, that theretore, the Bank of 
Kansas City Wis nota purchaser in vood taith of the bids 
of exchange drawn Hpon Goetz & Lueni Dy ; and special 
stress Is lat on the facet that in August, 1881, the bank 
eashed some tills of exchange amounting to $22,000 drawn 
on some Boston parties against shipments ot wool, and 


which Wetit to protest, and in consequence thereof the 


bank was dissatisfied with Du Bois. But it clearly appears 
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that when these bills of exchange went to protest, another 
house agreed to pay the drafts before the shipment of woo! 
had reached there if the bank would hold them harmless ; 
and such was its contidence in Du Bois, that it entered 
into this arrangement tor his benefit, he giving at the time 
an indemnity obligation executed by one Ewing to pay them 
ten per cent of the amount of these dratts in case there 
should be loss on the shipment. 

This is all there is to it. 

Mr. Chick says: 


* We relied on prompt payment. When they got to 
Boston, the drawees refused to pay, and rather than have 
the dratts go back our cashier agreed to hold another house 
there, to which this wool was turned over, harmlessi! they 
would pay the dratts; when they were not paid, he called 
op Du Bois, who brought a Mr. Ewing, and Mr. kwing 
gave a cuaranty for ten per cent of that amount, which 
was $2,700. We supposed that was ample for loss on the 
wool at that time. We asked for this indemnity to protect 
us in cause there was a loss. At that time we had no 
knowledge that there was anything wrong about the bills 
of lading. We didn’t get the final account of the sale of 
this wool from Boston until some time in November, 1881, 
or even later than that. It turned out, however, that there 
was a tall inthe price of wool and there were shortages in 
Weights, and the bank lost heavily on this transaction.” 
(Page 77.) 

Mr. Chick says it may have been also that the woo! 
was not of the quality that the officers of the bank Uy? 
posed it was. On this point Mr. Chick turther says : 


Q. “Do you recollect the time, a short time before 
these October transactions, about the mouth ot August, 
ISS], when you discounted some $22,000 drafts, accom- 
panied by shipments of wool and bills of lading, on a Bos. 
ton house?” , 

A. “ Yes, sir, there was that transaction. On that 
matter we lost largely. | will explain why we came to be 
a loser on that transaction, although we had bills of lading 
attached. The wool was shipped to Boston. | think we 
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were imposed upon as to the weights in the bills of lading ; 
and there was also, a decline in the wool that helped to 
make it up. The wool did not turn out to be as much as 
he represented ; and then there was a decline in the price 
of wool besides. The bills of lading were not reliable. 
They turned out to be short. On that single matter our 
bank ran behind some $8,000—334 per cent on the whole 
amount. That was all inthe month of August, 1881.” 

| Q. “Is it not a fact that vou got disgusted with Du 
Bois, thoroughly disgusted, as early as August, 1881?” 

A. “No, sir, not exactly that way; after that ship- 
ment and the shortage, after it was ascertained there was a 
shortage, we were dissatisfied with hig account, and ex- 
pected to close it as s00n as we could.” (Page 72.) 


It appears that the amount of these drafts on Boston 
was $27,000, and not $22,000. 


Mr. Chick says further : 


* Tam certain that the Boston drafts were not charged 
to Du Bois’s account as early as August; they may have 
been charged to him, and then other drafts drawn tor the 
same amount, but [ don’t think that this was the case. | 
have only a general knowledge of that business. When 
those drafts came into the bank, they were credited to the 
account ot J. N. Du Bois. When they were not paid in 
Boston, we gave the guaranty. They were then paid by 
Grey, Dewey, Gould & Co. The bank received that money, 
and they stood in just that way until the final wind-up, 
when the balance was charged to profit and lose. The 
$27,000 was not charged to Du Bois’s account at all. When 
the accounts of sales were rendered, he was indebted to us 
over $8,000." Pave 104. 


lait not preposterous to claim that a bank which 
would cash for this man bills of exchange to the amount 
of $27,000 at one time, merely getting for it the customary 
priee of exchange between Kansas City and Boston, and 
then requiring simply a ten per cent guaranty to protect 
it against loss, which might readily occur in case of a 


depreciation tn value of wool, and which would then again 


tollow this transaction up by cashing in advance of accept- 
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ance other drafts amounting to many thousands of dollars 
in excess of this sum, acted in bad faith when it purchased 
the bills of exchange drawn on the plaintiffs in error? 

The tact then remains, that the whole of the plaintiffs’ 
case. When stripped of matters which do not pertain to it, 
rests on the so called Buttalo transaction and the trashy 
publications concerning it, and the positive denials made 
at the time by Du Bois of their truthfulness. All of which 
took place long prior to the purchase for value of the bills 
of exchange involved in this litigation. And against this, 
we have the positive testimony of the president of the 
bank, introduced by the plaintiffs in error themselves, that 
when they purchased said bills of exchange they had no 
suspicion that any fraud attached to them or the accom- 
panying bills of lading. In this he is supported by every 
collateral circumstance which pertains to the purchase. 

Shall, then, the plaintiffs in error be permitted to deny 
the legal effect of their own testimony ‘ 

They called out every fact, directly or indirectly, of 
which they now complain. Their testimony, instead of 
proving bad faith, proves good taith in the highest degree, 
And shall they be allowed to repudiate the evidence of 
their own witnesses ? 

The truth of the whole matter is, that their grievance 
is that they did not have an opportunity of addressing an 
agrarian body composed of twelve men, whose prejudices 
against a foreign banking institution it was anticipated 
would give them a verdict deepite the law and the 


evidence. 
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Lhe defendant in error occupies precisely the same position 
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ARGUMENT. 


VIRST. 


u would have held if it had purchased these bills of exchange after 


they had been accepted by Goetz & Luening. 


This tanihiar principle ot luw has received recogn}- t 


lot frou this court. 


- Difficulty sometimes arises in determining whether 


‘the plaieatith in an action on a bill of exchange is the im- 


. 
* 


mediate protuisecol the defendant, or whether he is to 


‘be regarded as a remote party: but it is settled that the 


| Payee, Where he discoutts it ball ut the request ot the 


- 


‘drawer, is regarded as a stranger to ‘the acceptor In 


. respect to the coustderation for the “ucceptance ; couse- 


‘quently, if the acceptance: ts ubsolute in its terms and J 


‘the bill is received in yood taith and for value, it is no 


‘auswer al wii aclloti bry hin that the defendant received 


‘no Consideration tor his acceptance, or that the consider- 


therefor lias tailed; and it is immaterial in that 


behalf Whether the bill wasn the hands of the drawer 


‘atid at his request,or Whether ot had passed into the 


“hands of the prea) ee belore ius ceplance, ana Was accepted 


* al tiles request.” 


Hoffman v. Lhe bana of Milwuunree, 2 Wallace, 193. 

lL Parsons on Notes and bills, 179. 

1 Daniels on Negotiable lnstruments, 147, 2a Ed. 

Nobtisvls | heynolils, 24. B., 221 (438 B.C. L. BB.) " 
( Taiy v. Swoobett, La Pern , ut 


; , . 
Wunror border, oS < , Spo. 


hidemunn vv. Groldschmi 7 De Wex FL & : +. 
tlunter ¢ Widson, LY L. J Rxeh 9 Os 
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SECOND. 


When the plaintiffs in error accepted the bills of exchange, 
they became bound to the payee therein, although the consider- 


ation for such acceptance has failed. 


[In Hoffman against the Bank ot Milwaukee, 12 Wal 
lace, 193, the facts were: that the Bank of Milwaukee, 
Milwaukee, Wisconsin, discounted some drafts drawn by 
Chapin & Miles of that place on Hotlman & Co., commis 
sion merchants of Philadelphia, to whieh were attached 
bills of lading purporting to represent shipments of flour 
[t was subsequently discovered that the bills of lading 
were forgeries, and Hoffman A&A Co. sued the bank to re- 
cover back the money 80 paid out. 

In that Case, as In this, it Was urged (7) that the poarntitts 
resided a great distance from the place Where the bys of lad 
ing were drawn, and that they had paid the bills of exchange 
and received the bills of lading on the faith of their ay 
probation by the detendant ;: and (4) that bad the pla nititts 
known the reai tucte of the cuse. thes would mot have 
accepted apd paid the drafte, and couldn t have been com 
pelled to do 80, and the joss in consequence would have 
tullen on the defendants, and theretore the priaiut ti. pra 
the drafts to the defendant tecause they didn't Know the 
facts—-iIn Other words. under such a tMistake ae entitied 
them to tmatutain their suit Hut the decision f the 
court Ware ayainst them 

The court in determilnitig thie case. save 

” Money paid under a tiistake of facts, if is said. tay 
“be recovered back as having been paid without consid 
“eration, but the decisive answer to that suggestion, w 


“ applied to the cure before the ‘court, is that moneys 
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“ paid ,as in this case, by the acceptor of a bil! of exchange 
“to the payee of the same, or to a subsequent endorsee, 
“in discharge of his legal obligation as such, is not a 
‘ payment by mistake or without consideration, unless it 
“be shown that the instrument was fraudulent in its in- 
“ception, or that the consideration was illegal, or that 
* the facts and circumstances which impeach the trans- 
action, as between the acceptor and the drawer, were 
known to the payee or subsequent indorsee at the time 
‘“ he became the holder of the instrument.” . ° 

* Attempt is made in argument to show that the 
plaintiff accepted the bills of exchange upon the faith and 
security of the bills of lading attached to the same at the 
time the bills of exchange were discounted by the detend- 
ants. Suppose it was 80, which is not satistactorily 
proved, still it is not perceived that the concession, if 
made, would benefit the plaintiffs, as the bills of exchange 
are in the usual form and contain no reference whatever 
to the bills of lading, and it is not pretended that the 
defendants had any knowledge or intimation that the bills 
of lading were not genuine. Nor is it pretended that they 
made any representation upon the subject to induce the 
plaintiffs to contract any such liability. Thev received 
the bills of exchange in the usual course of their business 


ae a bank of discount and paid the full amount of the net 


proceeds ot the same to the drawers, and it is not even, 


suggested that anv act of the cdetendant, except the in- 


dorsement of the bills of exchange, in the usual course of 


their business, operated to the prejudice of the plaintitt- 
or prevented them from making an earlier discovery of 
the true character of the transaction. On the contrary, it 
distinctly appears that the drawers of the bills of exchange 


were the regular correspondents ot the plaintiffs, and that 


a 
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they became the acceptors of the bilis of exehar ge at the 
request of the drawers of the same and PUL then repre- 
rentations that the flour mentioned in the bills of lading 
had been shipped to their firm for sale under the arrange- 
ment before described.” 

Beyond doubt the bills of lading gave some credit to 
the bills of exchange beyond what was created by the 
pecuniary standing of the parties to the same, but it is 
clear that they are not a part of those instruments, nor 
are they referred toin the body of the bills or in the 
acceptanee, and they can not be regarded in any more 
favorable light for the plaintifts than as collateral security 
xccompanying the billa of exchange.” 


“Sent forward, as the bills of lading were, with the 
bills of exchange, it is beyond question that the property 
in the same passed to the acceptors when they paid the 
several amounts therein specified, as the lien, if any, in 
favor of the defendants was then displaced, and the plain- 
tiffs became entitled to the instruments as the muniments 
of title to the four shipped to them for sale and ae 
security for the money which they had aivanced under 
the arrangement between them and the drawera of the 
bille of exchange. Proof, therefore, that the bills ot lad. 
ing were forgeries could not operate to discharge the 
liability of the plaintiffs, as acceptors, to pay the amounte 
to the payees or their indorsers, us the payees were inno- 
cent holders, having paid value for the same in the usua 
course of business. 

“ Different rules apply between the immediate parties 
to a bill of exchange—as between the drawer and the 
acceptor, or between the payee and the drawer—as the 
only consideration as between those parties is that which 
moves from the plaintiff to the defendant; and the rule 
Is, if that consideration fails, proot of that tact is a good 
detence tothe action. But the rule 18 otherwise between 
the remote parties to the bill, as, tor example, between the 
payee and the acceptor, or between the indorsee and th. 
acceptor, as two distinct considerations come in question 
in every such case where the payee or indorsee becam: 
the holder of the bill before it was overdue and wotheu 
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any Knowledge of the facts and circumstances which 
iumpeach the title as between the immediate parties to the 
instrument. Those two considerations are as follows: 
First, that which the defendant received for his liability, 
and, secondly, that which the plaintiff gave tor his title, 
and the rule is well settled that the action between the 
remote parties to the bill will not be defeated unless there 
be an absence or failure ot both these considerations. 

* Unless both these considerations fail in a suit by the 
payee against the acceptor, itis clear that the action may 
be maintained, and many decided cases contirm the rule, 
where the suit is in the name of « remote indorsee against 
the acceptor, that if any intermediate holder between the 
defendant and the plaintiff gave value for the bill, such 
an intervening consideration will sustain the title of the 
plaintitt. 

“Where it was arranged between a drawer and his 
correspondent that the latter would accept his bills in 
consideration of produce to be shipped or transported 
to the acceptor for sale, the Supreme Court ot Pennsyl- 
vata held, that the acceptor was bound to the payee by 
his general acceptance of a bill, although it turned out 
that the bill of lading forwarded at the same time with 
the bill of exchange was trauduient, it not being shown 
that the payee of the bill was privy to the fraud. Evi- 
dence Was introduced in that case showing that the payee 
knew what the terms of the arrangement between the 
drawer und the payee were, but the court held that the 
mere knowledge of that fact was not sufficient to consti- 
tute a detense, as the payeewus not a party to the ar- 
rangement and was not in any respect a surety tor the 
good taith and fair dealing of the shipper. 

~ Failure of consideration, as between the drawer and 
acceptor of a bill of exchange, is no defense to an action 
brought by the payee against the acceptor, if the accept- 
ance Was unconditional in its terms, and it appear that 
the plaintiff paid value tor the bill, even though the ae- 
ceptor was defrauded by the drawer, unless it be shown 
that the payee had knowledge of the fraudulent acts of 
the drawer before he paid such value and became the 
bolder of the instrument. 

* Testimony to show that the payees were not bona tide 
holders of the bills would be admissable in a suit by them 
against the acceptors, and would constitute, if believed, a 
a good defense, but the evidence in this case does not 
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show that they did anything that is net entirely sanc- 
tioned by commercial usage. They discounted these bills 
and they had a right to present them for acceptance, and 
having obtained the acceptance they have an undoubted 
night to apply the proceeds collected trom the acceptors 
to their own indemnity. 

* Forgery of the bills of lading would be a good de- 
fense to un action on the bills if the defendants in this 
case had been the drawers, but they were payees and 
holders tor value in the regular course of business, and 
the cuse just referred to, which was decided in the Ex- 
chequer Chamber, shows that such an acceptance binds 
the acceptor conclusively as between them and every 
bona fide holder tor value.” 

In sdeohinson vr. Reynolds, 2 Q. bb. 196. an action of 
‘“assumpsit by indorsee of a bill of exchange egain-t ac- 
ceptors, detendants pleaded that K., the drawer, was in the 
habit of delivering goods to C. to be carried by him to 
Liverpool, consigned and deliverable there to K.’s order, 
and on so doing, of receiving from Coa receipt tor the 
goods, bill of lading, or document, which, by the custom 
of merchants, when endorsed tor value, passed the property 
in the goods, and entitled the indorsee to have them deliv- 
ered to him. That K. used to obtain advances trom plain- 
ttt on indorsing to plaintiff such document, and drawing 
and delivering to him a bill of exchange on detendants 
(who traded at Liverpool as purchasers and commission 
agents of such goods as K. delivered to C.), if the goods 
were deliverable to defendants, or some other person to 
whom they were deliverable. That plaintiff used to tor- 
ward the indorsed document to Liverpool, and to have it 
presented to detendants (or such other person), and. on the 
faith thereof, and at plaintiff’s request, and in consideration 
of such security on the goods, defendants (or such other per- 
son)used to accept the billof exchange: ofall which plaintiff 
had notice. That K., pretending to act in pursuance of 
such usage, fraudulently indorsed and delivered to plaintifi 
a document in the usual form, to which (.'s signature was 
forged, pretending that it was genuine, and that the goods 
mentioned in it had been delivered to C., which was false ; 
and K.., at the same time, indorsed the bill of exchange to 
plaintiff, who advanced K. the amount on the taith of the 
document. That plaintiff indorsed the document, and had 
it presented to detendants, with the bill of exchange, and 
requested them to accept the bill of exchange on the 
faith of, and in consideration of the delivery of the docu- 
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ment, and delivered the document to them as a true one. 
That detendants, in consideration of the goods mentioned 
in' the document, and confiding and relying on and in con- 
sideration and on the faith of the document, and in ignor- 
ance of its being forged, accepted the bill of exchange for 
and at the request of plaintiff. That so the consideration 
for the acceptance, which defendants had been’ induced to 
make under the mistake into which they had been led by 
the said conduct and indorsement of plaintit?, wholly failed : 
and that there never was any other consideration for the 
acceptance. The plea did not allege that plaintitf knew 
the document to be forged, or represented it to be genuine. 
Held, by the Court of Queen’s Bench, on motion for judg- 
ment won obstante reredicto, to be a bad plea. Judgment of 
the Queen’s Bench affirmed in the Exchequer Chamber. 
Tindal, C. J., in delivering the judgment of the court In 
the Exchequer Chamber, said: ‘The sole ground on 
which the detendant relies is, that the acceptance was not 
binding on account of the total failure or insufficiency of the 
consideration for which it was given, the document, on 
the delivery of which the acceptance was given, having 
been forged, and there never having been any other con- 
sideration whatsoever for the acceptance of the defendants. 
And this would have been a good answer to the action, if 
the bank had been the drawers of the bill. But the bank 
are indorsees, and indorsees for value; and the failure or 
want of consideration between them and the acceptors con- 
stitutes no defense; nor would the want of consideration 
between the drawer and acceptors (which must be con- 
sidered as included in the general averment that there was 
no consideration), unless they took the bill with notice of 
the want of consideration, which is not averred in this 
plea. Admitting that the bill was accepted by the drawee 
at the request of the bank, and on a consideration which 
turns out to be utterly worthless, the case is the same as if 
the bill had been accepted without any value at all being 
given by the bank to the defendants; and, on that suppo- 
sition, the defendants would still be liable as acceptors to 
the bank, who are indorsers for value, unless not*only such 
want of consideration existed between the drawer and 
acceptors, but unless the indorsees had notice or know!l- 
edge thereot. For the acceptance binds the defendants 
conclusively, as between them and every bone fide indorsee 
for value. And it matters not whether the bill was ac- 
cepted before or after such an indorsement. Consistently 
with every averment in the plea, the bill may have been 
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accepted ou the credit of the drawer, or for his accommo- 
dation ; and the plaintifl would then, unquestionably, have 
a right to sue, having given full value for it.” The 
plaintiff is spoken of in this case as an indorsee. ‘The bill 
was in fact drawn to the order of the drawer, and by him 
indorsed to the plaintiff. The plaintiff, therefore, was sub- 
stantially the payee. Besides, an indorsee, who takes a 
bill before it is accepted, is as much an immediate party to 
the acceptance as the payee.” 


Parsons on Notes and Bills, Vol. 1, p. 180. note. 


in Barter ¢. Chapman, 2% Law ‘Times, New Series 
$42. a bunk presented a bill of exchange to the payees for 
their acceptance, accompanied by a ticket representing that 
the bank held bills of lading to cover it. The drawees 
thereupon executed the bill, relving on the statement that 
the bank held bills of lading, which both parties thought 
to be genuine. The bills of lading had been forged by the 
drawer of the bill of exchange. Held, that the drawees 
were not entitled to demand trom the bank genuine bills 


of lading hetore paying the amount of the bill of exchanze, 


See also | Jacob's Fischer's Digest, 1170. 


Again, in Leather vr. Simpsov, 11 Law Reports Equity, 
398, it appears that a bill of exchange was drawn upon 
the plaintiff by his correspondent abroad with a bill of 
lading attached, and sent through bankers for presentation 
and collection. The bank presented the bill to the plaint- 
iff with this memorandum: “The bank holds bills of 
lading and policy for 251 bales of cotton. Per William 
Jummings.”’ The plaintiff accepted the bill without ask- 
ing to see the bill of lading, and afterwards retired it 
before it was due. After having paid the money on it and 
receiving the bill of lading, it was discovered that the 
latter was a forgery. Upon « bill against the bank to 
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recover back the money so paid upon the bill of exchange, 
w% was held that the memorandum did not amount toa 
guaranty by the bank that the so-called bill of lading was 
genuine, and that the plaintiff had no equity to recover 
back the money. 


S. C. 40 Law Journal, Chancery, 177. 
19 Weekly Reports, 431. 


In the case of Craig v. Sibbett, 15 Penn. State, 238. 
cited with approval by this court in Hoffman v. The Bank 
of Milwaukee above. Chief Justice Gibson says : 


“ There is no plausible pretext for retusing to pay this 
bill, for it is not pretended that the plaintifts below, who 
discounted it in the reguiar course of their business, did 
any acts which were not consistent with perfect good faith. 
They knew it was drawn against flour, supposed to have 
been shipped in a regular course of dealing between the 
drawer and the acceptors; but they had discounted other 
bills between the parties, which were paid at maturity ; 
and if they had pot, they would have had no reason to 
suspect fraud was meditated by the drawer in this partic- 
ular instance. 


In First National Bank v. Burkham. 32 Mich. 32%. 
Justice Cooley says : 


“The drawee seeks to recover from the payees the 
amount of the bill which they have accepted and paid, 
and the genuineness thereto is not disputed. The ground 
upon which they plant their right of recovery is, that they 
have paid under mistake of fact. The mistake consisted 
in their security, and the drawer of the bill being fictitious, 
when they supposed it to be genuine and reliable. It is 
aid that the drawees relied upon this security, and would 
not have paid the bill but for the belief that it was valid. 
It is in this that the mistake consisted, on which they 
relied tor a recovery. 

“Tf a mistake regarding their security will authorize 
the drawees to recali the payment made to the payee, no 
reason is perceived why a mistake regarding the responsi, 
bility of the drawer, or regarding his honesty and intes- 
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rity. or anything else a which they relied for protection 
\ in their dealings, should not justity the like action.” 


In Young v. Lehman, 63 Ala., 519, it was held that 


' 

' 
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it letter * anthorizing the person to whom it is addressed te 
« 
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draw on the writers for any cotton he may buy ina named 
‘ city, provided the draft is accompanied by a bill of lading 
id for the cotton, and does not in amount exceed three-fourthe 
1 of the market price of the cotton, bound the writer as in 
favor of any person who on the faith of the letter advanced 
, the money to buy the cotton, for a draft which conforms 
to the prescribed conditions, although the accompanying 
bill of lading is not genuime, and having pad the dratt, 
they Cah hot recover back the money On discovering the 
we fraud in the bill of lading.” 
i [In an action on a bill by an indorsee against an ae 
ceptor, a plen only that the acceptance was obtained by 
- traud is bad. a 
| Burnham's New Cases. 469. 
I NSeolt, 350. 
United States +. Banl of Metropolis, 15th Vetere 
$03. 
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[t in thik case the name of the drawer to the till of 
exchange had been forged. and the bank had purehased rf 


a good fuith tor value. the plammtifis in error after accept 


—*> 


ance would be bound for ite payinent. 

The drawee of un boii aot exchange TT presumed tw know 
the hand-writing of bis correspondent, and if he accepts 
or pays a bill in the hands of a bona fide holder tor valoe 
to which the drawee's name has been forged, he 18 bound 
by the act, and can neither repudiate the acceptance DOr re 


cover the monev. A rule so well established. and soa 
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firmiy rooted and grounded iu the jurisprudence of the 


country will not be over-ruled or disregarded. 
National Park Bank v. Ninth National Bank, 46 
N. Y., 77. 


(toddard v. Merchants Bank, 4 Comstock, 149. 
Bank of Commerce v. Union Bank, 3 Comstock, 234. 


Bank of the United States v. Bank of Georgia, 10 
Wheaton, 348. 


Price v. Neal, 3 Burrow, 1355. 


THIRD, 

The plaintiffs in error can only recover on the theory, that 
the Bank acted in bad faith, when it discounted in advance of 
acceptance the bills of exchange in question. 

The rule announced in Goodman v. Simonds, 20 How- 
ard 5438, defining the rights of the holder of negotiable 
paper, has become so firmly established as a part of the 
commercial law of this country, and is so universally fol- 
lowed by the courts of last resort in the several States 
that it seems to be almost Unhecessary to more than refer 
to it in thik case. 

Accordingly we will but briefly consider the author- 


ities on this subject. 


The doctrine announced in Goodman v. Simonds was 
fully considered again in Murray vr. Lardner, 2 Wallac® 
110. and is restated in the following language : 

* The possession of such [negotiable] paper carries the 
title with it to the holder.” ~* The possession and title are 
one and inseparable.” 

“The party who takes it before due for a valuable 
‘onsideration, without knowledge of any defect of title, 
and in good faith, holds it by a title valid against all 
the world.” 
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“Suspicion of defect of title or the knowledge of cir- 
cumetances which would excite such suspicion in the mind 
of a prudent man, or groas negligence on the part of the 
taker at the time of the transfer. will not defeat his title. 
That reeult can be produced only by bad faith on his part. 

“ The burden or proof lies on the persou whe assails the 
right claimed by the party in possession. 

* Such is the settled law of this court, and we feel no 
disposition to depart from it. The rule may perhaps be 
said to resolve itself intoa question of honesty or dishon- 
eaty. for guilty knowledge and willful ignorance alike in- 
volve the result of bad faith. They are the same in effect. 
Where there is no fraud there can be no question. The 
circumstances mentioned, and others of a kindred char- 
acter, While inconclusive in themselves, are admissible in 
evidence, and fraud established, whether by direct or cir. 


cutmustantial evidence, is fatal. to the title of the holder.” 


Hotchkiss v. National Bunks, 21) Wallace 354, was au ap- 
peal from the Circuit Court of the Southern Districtof New 
York, in a suit to compel the defendants to surrender to 
the complainant three coupon bonds of the Milwaukee & 
St. Paul Railway Company, which bonds had been stolen 
from the complainant, and were received by the defendants 
as collateral security for notes discounted by them. Im- 
mediately following the acknowledgment of indebtedness 
by the Kailway Company and promise to pay, there was a 
further agreement on the part of the Railway Company 
to make what was termed “the scrip preferred stock ”’ 
attached to the bond full preferred stock at any time within 
ten days after any dividend should have been declared and 
become payable on auch preferred stock, upon surrender 


in the City of New York of the bond and unmatured in- 
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terest warrants. To each of the bonds had been attuched 
by a pin the certificate of scrip preferred stock thus re- 
ferred to; but these certificates, though on the bonds 
when stolen, were at the time said bonds were taken by 
the defendants, detached therefrom. Held, that the ab- 
sence of the certificates originally attached to the bonds, 
when the latter was taken by the defendants, was not of 
itself a circumstance suflicieut to put said defendants on 
inquiry, as to the title of the holder; and that the title of 
a person who takes negotiable paper before due, for a 
valuable consideration, can only be defeated by showing 
bad faith in him, which implies guilty knowledge or willful 
ignorance of the facts impairing the title of the party 
trom whom he received it; and that the burden of proof 


hes on the assailant of the taker’s title. 


The Court, by Mr. Justice Field, in delivering judg- 
ment said: “ The law is well settled that a party who 
“takes negotiable paper before due for a valuable consid- 
“eration, without knowledge of any defect of title. in 
“good faith, can hold it against all the world. A suspicion 
“that there is a defect of title in the holder, or a knowledge 
‘of circumstances that might excite such suspicion in the 
“mind of a cautions person, Or evel LZross negligence ut 
“the time, will not defeat the title of the purchaser. That 
“result can be produced only by bad faith, which implies 
“guilty Knowledge or wilful ignorance, and the burden of 


“proof les on the assailant of the title.” 


In the case of Collins rv. Gilbert, 94 U. 3S., 753, the 
holder had discounted an acceptance for one Barnes, a rail- 
way contractor, Which acceptance had been given him as 
security for the execution of a contract by sub-contractore 


engaged in grading a railroad. The acceptor had no im- 
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terest in the work and merely lent his acceptance aa un aC- 
commodation, and it was not contemplated that euch ac- 
ceptance should be negotiated. It was decided that the 
holder could recover. Mr. Justice Cliftord, in delivering 


judgment said : 


“It is insisted by the defendant that evidence is ad- 
“ missible in such acase to show that the first holder appro- 
“ priated the acceptance to a use other than that for which 
“it was delivered to him, and that proof of such misappro- 
“priation is sufficient to impeach the title of a subsequent 
‘holder for value, even though it came into his POSseSalOn 
* before maturing in the usual course of business. Where 
“the supposed detect or infirmity in the title of the inestru- 
“ment appears on its face at the time of the transter, the 
” question whether the party whe took it had notice or not, 
“is in general a question of construction and must be de- 
“termined by the Court us a matter of law. * * * Bat it 
“Isa very different matter when it 1s proposed te He preaeh 
“the title of a holder tor value by prot ot any fiaet= sated 


“circumstances outside of the mnatrument itself” 


In Shaw v. Rk. R. Co.. LOL ULS., it is held : 


“Ile (the purchaser ol negotiable pracprer) reas lierdel af 
“though he took it negligently and when there were sua- 
“picious circumstances attending the tianster. Nothing 
“short of actual or constructive notice that the instrument 
“is not the prrerprerts of the person who offers to sell rt, 
“thats nething short of mala fides will defeat his right.’ 

In Swift vr. Smith, 102 ULS., 442, the court SAVE 

“One who purchases such [negotiable} paper trom 
“anotner, who is apparently the owner, giving a consid- 


“eration for it. obtains a good title, though he may know 
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“facts and circumstances that cause him to suspect, or 
“would cause one of ordinary prudence to suspect that 
“the person from whom he had obtained it had no interest 
“in it or authority to use it for his own benefit, and 
“though by ordinary diligence he could have ascertained 
“those facts. (foodman vr. Simonds, 20, Howard 343. He 
“can lose his right only by actual notice or bad faith.” 


The doctrine established and affirmed in the foregoing 
cases has been fully sustained by the New York Court of 
Appeals as well as by the courts of last resort in many of 


the other stutes. 


In Belmont Branch Bank v. Hoge, 35 N. Y. 67, it was 
held that the title of one who for full value receives a 
transfer of negotiable paper before maturity, and without 
notice of any outstanding or antecedent, equities is not 
subject to be deteated by proof that he might have obtain- 
ed such notice by the exercise of active vigilance. The 
court said: “ The rights of the holder are to be determ- 
“ined by the simple test of honesty and good faith, and 
“not by mere speculation as to his probable diligence or 
* negligence.” | 

[In Welch v. Page, 49 N. Y. 143, it was held that the 
title of « purchaser for value of stolen negotiable paper, 
including bonds payable to bearer, is not impaired by neg- 
ligence and that it will «nly be defeated by proof of fraud 
or bad faith, and further by notice of such facts as would 
put a prudent man upon his guard, will not defeat his re- 
covery thereon. The court, by Peckham, J., says : 

“The law may be regarded as settled, that a pur- 
“ chaser, for value received, of negotiable paper, including 
“ bonds, is not bound to exercise such care and caution as 


“many prudent men would exercise. ‘Negligence will not 
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“impair his title. It is a question simply of good faith in 
“the purchaser. Unless the evidence makes out a case upon 
“ which a jury would be avthorized to find fraud or bad faith 
“in the purchaser, it is the duty of the court to direct a verdict..” 


In Hamilton v. Marks, 63 Mo. 167, it is held that the 
rule which theretofore obtained in that state, that a pur- 
chaser of negotiable paper is not an innocent holder, if 
there are circumstances connected with the transfer suffic- 
ient to give an ordinarily prudent man on inquiry, is un- 
certain and devoid of uniformity and no longer the 
prevailing law. The court says: “Suspicions assert 
* themselves in different ways in different minds. In like 
“manner, what is to be deemed prudence will be found to 
“vary with different persons. An innocent holder may be 
“more or less suspicious under similar circumstances at 
“one time than at another. So some prudent man may 
“also suspect when another would not, and the standard 
“of the jury may be higher or lower than that of other 


* 


men equally prudent in the management of their affairs. 

“In any view, therefore, both upon principal and 
* authority, and upon the experience of jurists and com- 
“mercial men, and in the interests of the affair- of buai- 
‘“iness life, it is safe to say that the liberal doctrine which 
* promotes the free circulation of negotiable instruments, 
“is the best, and the good faith of the transaction should 


“he the decisive part of the holder's mght.” 


FOUKTH. 
It is urged that the endorsement of the banks on the 
bille of exchange and on some of the accompany) ing papers 


should conclude it. | 
There were tive drafts, to each of which there was 


attached one bil! of lading and one invoice or statement of 
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the pretended shipment; theindorsement of the bank when- 
ever it appears was in these words: “ Pay to L. J. Gage 
or order for.collection, on account of the Bank of Kansas 
City, E. K. Thornton, Cashier.” Said Gage was Cashier , 


i of the First National Bank of Chicago, to whom these 
if bills of exchange were remitted tor collection by the Bank 
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| of Kansas City. 

| The documents when sent forward by the Bank of 
Kansas City to its said Chicago correspondent had the fol- 

lowing indorsements thereon, according to the recitations 

in the declaration : 

First set. The draft and invoice, or statement, in- 
dorsed by the bank as aforesaid ; the bill of lading indorsed 
J.N. DuBois, per J. MacLellau. Page 58. 

Second set. Draft indorsed by the bank as the pre- 


vions one; no indorsement on the invoice or statement ; 
bill of lading indorsed, J. N. Du Bois, per J. MacLellan ; 
also indorsed by bank in the same manner ae draft. 

Third set. Draft, bill of lading, and invoice or state- 
ment all indorsed by bank in the manner atoresaid ; bill 
ot lading indorsed by J. N. DuBois, per J. MacLellan. 

Fourth set. Draft, bill of lading and invoice or state- 
ment indorsed by the bank; the bill of lading indorsed, 
J. N. DuBois, per J. MacLellan. 

Fifth set. Draft indorsed by the bank ; bill of lading 
indoraed, J. N. DuBois, per J. MacLellan. 


Our answer to this is: That the endorsement by the 
bank is no guaranty of the genuineness of the papers. 
It is simply an indorsement for collection. 


Sweeney v. Easter, 1 Wallace, 166. 
First National Bank v. Reno Co. Bank, 1 McCrary,490. 
S. C.3 Fed. Rep., 207. 
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White v. National Bank, 102 U.3S., 659. 
See also the Sallie Magee, 3 Wallace, 451. 
Conrad v. The Atlantic, 1 Peters, $86. 


There is no greater liability in this case because of 
these indorsements than there would be if there was no 
indorsement. 

Edwards, in his works on Bills and Promissory Notes, 
page 188, says : 

* One who transfers a negotiable instrument by deliv- 
ery or endorsement, impliedly guarantees that it is genuine, 
and that he is entitled to it. The rule is the same in re- 
gard to personal property ; the vendor of a chattel always 
gives implied warranty of title.” 

Hannum ve. Richardson, 48 Vt. 510. 
15 Johnson, 24. 

t+ Cowen, 484. 

4 Duer, 195. 

) Johnson, 5. 


The indorser ot a note without recourse, guarantees 


the genuineness of the maker’s signature. 


Hannum v. Richardson, 48 Vt. 510. 


If there was no endorsement on the bills of lading, 
it would not be claimed that the bank impliedly guaran- 
teed its genuineness. 

Can it be urged then, that this qualified endorsemeut 
does amount to a guarranty ? 

In Richardson vr. Reynolds, 2d Q. &., 211, 8. C., 2 Adol- 
phus, N. 8., 196, a forged bill of lading attached to a bill 
of exchange was indorsed by the remitting bank, and 
notwithstanding, the acceptor was held liable. 
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In Baxter v. Chapman, 29 Law Times, N. 8., 642, the 
bank presented a bill of exchange to the drawees for their 
acceptance, accompanied by a ticket representing that the 
bank held bills of lading to cover it. The drBwees there- 
upon accepted the bill, relying on this statement. But 
this did not make the bank liable. 

Again, in Lester r. Simpson, 11 Law Reporte, Equity. 
398, the bank ‘presented a bill of exchange to the plain- 
tiff with the memorandum that the bank held bills of 
lading and policy for 251 bales of cotton, per William 
Cunning, and it was held that this certificate did uot re- 
lieve the acceptors, although it turned out that the bill of 
lading was a forgery. 


FIFTH. 


We will brietly consider the exceptions taken to 
the ruling upon the rejection and admission of testimony. 

First. The court excluded the newspaper articles 
made concerning the Buffalo transaction, and it is alleged 
that this is an error. 

The question at this issue in this case was: Did the 
bank in bad faith disecunt the five bills of exchange 
drawn on plaintiffs in error? ‘To show that it did, it was 
proposed to introduce in evidence two or moretrashy news- 
paper articles written concerning the drawer nearly two 
years previous, and which pertained to another and 
wholly different transaction had with and _ through 
another bank, and without any showing that the 
officers of the bank ever saw them. 

And when it further appeared by their own testimony 
that the cashier of the Bank of Kansas City, E. K. Thorn- 
ton, was not even a resident of Kansas City at the time ot 
their publication, but was a resident of Kentucky, and that 
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he for the bank rece ven ane passed peony ti titles of eX. 
change and forged jilisor lading at the time the bills of 
exchange were discounted. 

The publications were made in August, 1879. 

The testimony of plaintiff in error on this point was 
as follows: 


* Du Bois commenced doing business at our bank in 
the latter part of March, 1881. Thornton came into the 
bank January or February, 1881. He had previously re- 
sided in Kentucky. 

Q. “ What officer of the bank was it, yourself or Mr. 
Thornton, usually passed upon these bills of lading?” 

A. © Mr. Thornton, the cashier, | think passed on all 
the bills of lading in question in this suit.” Page 77. 

* Tam not familiar with the signature of the railroad 
agent. The matter is generally referred to Mr. Thorn- 
ton.” Page 7%. 

The evidence in this case should be contined to this 
particular transaction. A inquiry into the good faith or 
bad faith of another transaction bad by the drawer with 
another party, wherein the matter was a disputable One, 
and wherein its good faith wre recognized by the acts and 
words of many of plaintiff's witnesses, and by the bank it- 
self, with which he was then doing a large besiness, and 
continued go to do long after, we respectfully submit is too 
remote for the purposes of this case. 

[f the tranefer of negotiabble paper is to reat upon 
clap-trap newspaper articles, written long previous, con: 
cerning a maker or drawer, then no man who has ever held 
official place, or has even been a candidate for official 
place, can, while in the flesh, give good title to his 
transferee. 

Again, the testimony shows that these bills of exchange 
were not brought and delivered to the bank by Du Bois, 
but by @ most reputable person, Du Bois's clerk, Whi 
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wrote these drafts and signed his principal’s uame to 
them; who also prepared the invoices or statements for 
the supposed shipments, and who further even indorsed 
the forged bills of lading in the name of his principal. 
There was nothing in his conduct to create suspicion. On 
the contrary, according to the testimony of C. J. White, 
of the Kansas City Savings Association, the fact that 
these documents were prepared and brought to the bank 
by him, would be a guarantee of their absolute reliability. 


Second. It is turther urged that the Court erred in 
excluding the testimony of Sylvester, relative to a conver- 
sation had with Chick, the president of the bank, after 
the transaction. 

Sylvester is one of the attorneys of record for the 
plaintiffs in error. The ethics of our profession prohibit 
any «attorney pretending to respectability from testifying 
iu the cause of his client. This ought to be a positive rule 
of Jaw. But whether it should, or should not be, his evi- 
dence was not competent, because it was in no sense a part 
of the res gestae. 

The bills of exchange had all been discounted by the 
bank, and four of them had been paid. The liability of 
piaintitts in error on this las¢ acceptance had become abso- 
inte; nothing remained for the plaintiffs in error to do but 
to pay it. 

This witness was around looking up testimony for a 
law suit, and afterwards in its exigency appears on the 
witness stand to make out a case for his cliente; and he is 
followed by his client, who is expected to testify to pre- 
cisely the same things that his attorney did. 

It ia true that after Du Bois had absconded the bank 
secured a bill of lading from MacLellan which represented 
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genuine shipments of hides to Milwaukee; and this they 
subsequently oftered to the plaintiffs in error if they would 
pay the tifth acceptance, and they declined to do it. And 
thie is all there is to it. On this subject Mr. Chick testitied : 


* After Du Bois lett Kansas City, after October 31st, 
when Goetz and Sylvester were there, MacLellan, Du Bois’s 
clerk, told me there was a genuine bill of lading for 450 
hides that went to Milwaukee, and he said he would get it 
for me. I, of course, was glad toget it if Lcould. It went 
on for several days; I saw bim twice about it, and finally 
he brought it to me about the 7th or 8th of November, 
and I sent it there to Mitchell’s bank. Goetz & Luening 
had accepted a draft for $2,000 on a forged bill of lading. 
[ sent this bill of lading to the bank with instructions to 
deliver to Goetz & Luening on paying the $2,000 draft they 
had accepted and returned protested. Neither [ nor our 
bank ever paid anything for this bill ot lading,—not a 
cent. Before my transaction with the Bank of Milwaukee 
in connection with the genuine bill of lading, the $2,000 
draft and the forged bill of lading had come (gone), and 
had been accepted. I did mot get this bill of lading from 
Du Bois, but got it from his clerk, the man that attended 
to his business about a week or ten days after he had ab- 
sconded.”’ * * 

Q. * Are you ready to turn that over to us now?” 

A. “If you pay the other draft we will turn it over.” 

Q. * Not otherwise ?”’ 

A. “IT leave that to my attorney to say.” 


It will be remembered that the foregoing testimony 
was brought vut by counsel for plaintiffs in error; and 
further, that the bank had discounted this fifth acceptance, 
and had received nothing on it. And this genuine bill of 
lading appears to have been delivered to the bank by Du 
Boie’s chiet clerk in substitution of the one that was 
forged, which accompanied said acceptance. 

The declarations of the defendant bank’s president 
having been made after the event, and not being shown to 
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be any part of res gestae, can in no way bind the defendant 
as admissions. 


Bank v. Stewart, 37 Me. 519. 

Lubu v. R. R. Co., 17 N. Y. 181. 

(louyh v. Packing Co., 20 Wallace 528. 
Haselden +. Union Bank Columbus, 32 Wis. 34. 
Randall r. N. W. Telegraph Co., 54 Wis. 140. 
McDermott v. R. R. Co., 75, Mo., 516. 

Adams v. H. & St. J. R. R. Co.. T4 Mo. 553. 


In Adams vr. The Hannibal & St. Joseph R. R. Co., 74 


Mo. 553, the court used the following language : 

“The declarations of an agent are admissible as evi- 
dence against his principal, only when made while trans- 
acting the business of the principal and as a part of the 
transaction which is the subject of inquiry in the suit in 
which they are offered. They are then admitted us ‘ verbal 
acts’ and part of the res gestae. What he may have said 
before the transaction is entered into, or after its comple- 
tion, as explanatory, is no more admissible than if made 
by a stranger.” 


Ladd v. Couzins, 35 Mo. 516. 
Me Dermott v. H. & St. Joe R. R. Co., 73 Mo. 516¢ 


“ Anything in the nature of a narrative, is to be care- 
fully excluded.” 
Bacon v. Inhabitants of Charlton, 7 Cush. 586. 


And in Lund v. Inhabitants of Tynsborough, 9 Cush. 
42, the same court said: ‘“ There must be a main or prin- 


cipa) fact, or transaction, and only such declarations are 
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admiesible as grew out of the principal transaction, illus- 
trate its character, are contemporary with it. and derive 
some degree of credit from it.” 


[In Luby v. Hudson R. R. R., [7 N. Y. 133, the Court 
ot Appeals observed : 


The declarations of an agent or servant do not, in 
general, bind the principal. Where his act will bind, 
his statements and admissions respecting the subject mat- 
ter of those acts will also bind the principal, if made at 
the same time and so that they constituted a part of the 
res gestae. To be admissible, they must be in the nature of 
original, and not hearsay evidence; they must constitute 
the fact to be proved, and must not be the mere admission 
of some other fact. They must be made, not only during 
the continuance of the agency, but in regard to a trans 
action depending at the very time.” 

Nor was it proper evidence to present, after Mr. 
Chick had been called at their own request to testify in 
their behalf, and had denied that he had used the lan- 
guage ascribed to him by the attorney for plaintiffs in 


error. 


[t was incompetent evidence tn the first instance ; 
and even if the witness had been called by the defendant 
in error, it would have been improper testimony for the 
purposes of impeachment. 

Proof of an admission by the secretary of an insur- 
ance company, made the morning after a loss had occur- 
red, that the property destroyed was insured at the time 
of the fire, ia not competent as principal evidence, being 
the declaration of a third person, who, though an agent o: 
the defendant, was not then engaged in the performance 


of any act relating to lia agency, 80 a6 to bring the care 
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‘ within the rale which allows the declaration of an agent, 
as part of the res gestae. 

“ Neither is such evidence competent for the purpose 
of disproving the agent’s denial of the alleged admission ; 
for an issue can not be raised upon an. anewer to a question 
put to affect a witness’s credibility. Neither is it compe- 
tent as a contradiction of the secretary’s testimony in 
which he swore there was no ineurance at the time of the 
fire; where it appears that the testimony attempted tv be 


contradicted was immaterial. 


Baptist Church v. Brooklyn Fire Ins. Co., 28 N. Y. 
153. 


Third. It is further urged that the court erred in ad- 
mitting certain testimony of Mr. Chick, called out by 
counsel for plaintiffs in error in their examination of him. 
The testimony is the following: 

* We never had any knowledge of a forged bill of 
+ lading until the 31 day of October, 1881. It is not a fact 
“that [ purposely remained ignorant of the facts and _ cir- 
“cumstances attending the »rotest of these dratts. I can 
* not state that we took any pains to enquire into the par- 
‘ticular facts and circumstances why these several drafts 


. 


“that our bank had discounted, accompanied by bills of 


+ lading, should come back protested. I can only answer 
‘by explaining what the usage of a bank is in such mat- 


a 


“ters.” 


Counsel! for Plaintiffs: “I beg your pardon, you are 
‘the witness ; please answer my question.” 
Court: ‘“ Let him state the usage as to such papere 


. 
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‘in their bank at that time.” 
~ To which ruling Plaintitts duly excepted. 
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Withess: ©“ Nol sie: L did not take uny special pans, 
“for the reason that it i< a matter of very common occur- 
“rence. A merchant will ship a lot of grain to New 
“ York, the drafts come there, and for some reason a com- 
“mission merchant won’t pay it; it may be he is not ina 
“ nosition to do it; it may be he thinks they are drawn for 
“too much, and he refuses to pay; the dratts come back, 
‘ or are held under directions of the bank for settlement or 
“other arrangement. That is a very common vecorrence 
“on shipments with bills of lading attached.” 

[tis argued by counsel for plaintiffs in error, in various 
shapes and forma, that because certain drafts drawn by Du 
Bois and discounted by the Bank of Kansas City went to 
protest previous to the reception of the forged bills of lad- 
ing involved in this litigation, that therefore. that this was 
a circumstance tending to show fraud and bad faith upon 
the part of the bank ; and when an explanation is offered 
in answer to their own interrogatory, this testimony is 
alleged to be improper. We can not see the propriety of 


this position. 


Fourth. It is also urged that the Court committed 
error in refusing to permit C.J. White, of the Kansas City 
Savings Association, to testify as to the occasion which led 
tu MacLellan’s employment by Du Bois. 

While this is a matter wholly irrevelant to the issue of 
this case, nevertheless, the plaintiffs in error can not com 
plain, for the reason that afterwards they read the depost 
tion of MaeLellan himself, whe fully explained the 
circumstances which brought him inte Du Rois’s employ. 
ment and made him his chief clerk. 

Fifth. Several! questions of this character are asked 


of the witnesses, and were excluded by the court, to 
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which the plaintitts in error except: ‘“ Were you surprised 
that he skipped out?” Page 93. ‘ Were you atall sur- 
prised when you learned that Du Bois had skipped out 
last fall?” Page 111. ‘“ Would you regard it pradent to 
deal with a man of his reputation as you would with an 
ordinary business man?” Page 92. ‘“ Were you surprised 
when you learned of these last forgeries that induced him 
to leave?” Page 92. “ Were you surprised to learn of 
his departure for good?” * Would you not trom your 
knowledge of Du Boia in this Buffalo transaction and what 
you had heard about these forgeries, would you not deem 
it prudent to look into the genuineness of the bills of lad- 
ing that came from him?” “State whether or not, 
these forged bills of lading were any surprise to you, or 
were you expecting something of the kind?” » From 
your knowledge of the reputation of Du Bois, Mr. White. 
would you not consider it: carelessness, gross carelessness, 
to deal with him as vou would ordinary business men?” 
Page 838. - What was Du Bois’s reputation during the 
last year he was here?” tn your dealings with him, what 
precaution did you take?” A. “I have just explained 
that—by having this man MaeLellan sign all the drafts.” 
Page 85. 

Does the tithe to commercial paper rest apo the pro- 
phetic instincts of a stranger to it? 

Shall it rest upon the opinion of outside parties as to 
what would have been prudent for the purchasers for 
value in good taith to have tirst done before paying their 
money tor it ’ 

Shall the opinion of these wise men who always know 
how everything should have been done after it has been 


done, control its circulation 7 
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Does it rest upon the opinions of a few men, picked 
out here and there in a community, as to what they 
thought was the reputation of the maker of a paper at a 
time the parties who purchased it and parted with t - y f 
money for it? = Sal y rt Law’ wee i: & 3 iT, 4 o¢ 
But let it be conceded tor the purposes of this argu- 
ment that all this testimony has been improperly excluded, 
is it not, nevertheless, clear that had it been received, the 
Jourt should have directed the verdict to have been ren- 
dered for the defendant in error? The evidence which 
goes directly to the transaction iteelf, and the good faith o! 
the bank is overwhelming, and can not be controlled by 
these outside matters, and « verdict based upon them by a 
jury, should be set aside as improperly rendered.  Plain- 


tiffs in error are therefore not prejndiced by these rulings. 


SIXTH. 


Burden of Proos.—-For the purposes of this case we 
can readily concede that it isonus. [In Smith ve. Sac County, 
11 Wall. 139, it is held that in a snit on a negotiable secu- 
rity, when the defendant has shown strong circumstances 
of fraud in the origin of the instrument, this casts upon 
the holder the necessity of showing that he gave value for 
it before maturity. Of this burden plaintiffs in error have 
relieved us by introducing testimony conclusively showing 
that the bills of exchange purchased by the bank were 
discounted by it for value before acceptance, in good taith, 
without any knowledge of any infirmity attaching to the 
collateral security. 


The Court properly directed a verdict for the defend- 
ant in error when it manifestly appeared that plaintiff in 
error had made out no cause of action against it. 
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SEVENTH. J 


Oscanyun v. Ames, 103 U. 8S. 262. 

Welch v. Sage, 47 N. Y. 147. . 

Belmont v. Hoge, 85 N. Y. 67. 
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THE NORTHERN PACIFIC RAILROAD CO. VS. MARK PAINE. 


] Unirep STATES OF AMERICA, ss- 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Minneseta, 
Greeting: 

Because in the record and proceed ngs, es also in the rendition of 
the judgment of a plea which is inthe said cireuit court, before you, 
or some of you, between Mark Paine, plaintiff, and The Northern 
Pacitic Railroad Company, defendant, a manifest error hath hap- 
pened, tothe great damage of the said defendant, as is said, we 
being willing that such error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, vou send the record 
and proceedings aforesaid, with all things concerning the same, to 
the justices of the Supreme Court of the United States, at) the Cap- 
itol, in the city of Washington, together with this writ, so that you 
have the same at the said place, before the justices aforesaid, on the 
second Monday of October next, that, the record and proceedings 
tforesaid being inspected, the said justices of the Supreme Court 
nav Cause further to be done therein to correct that error what of 
right and according to the law and custom of the United States 
ought to be done. 

Witness the Tlonorable Morrison Ro Waite, Chief Justice of the 
Supreme Court of the United States, this fitth day of Mareh, in 
the vear of our Lord one thousand eight hundred and eighty-three, 
and of the ridepondence of the United States the one hundred ane 
seventh Vear, 

[Seal US. Cireuit Court. Dist. of Minness 1] 
H. BK. MANN, 
Clerk of the Cirenit Court of the United States 
of America for lhe Ddistriet of Minnesota 
By OJ. REYNOLDS, 
The pty ('lerl 


Uxirep States of AMeniea,t | 
District of Minnesota. j as 


The answer of the judges of the eirenit) court of the United States 
for the district of Minnesota. in the erehth e:rreuit. in within writ 
mentioned, 


The record and proceedings whereof mention is within made, with 
all thinners Concerhihy the siitie., are bie reby respectfully ct rtitied te 
the justices of the SUprenie Court of the United States of Amertea, 
Within mentioned, in ai certain sehedule to this writ annenesd, 
triarkest “Schedule a it- withan it Is comptparpadert 

Witness the Hlon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of Amertea, at Sart Paul, in the distriet 
of Minnesota, this I2th day of April, in the vear of our Lord one 


]}—‘ny 
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thousand eight hundred and eighty-three, and of the Independence 
of the U nited States the one hundred and seventh vear, 


[Seal U.S. Cireuit Court. Dist. of Minnesota ] 


H. E. MANN, 
Clerk US. Circuit Court, Dist. of Minnesota. 
By O. J. REYNOLDS, 
Deputy Clerk. 


2} ScHEDULE “A.” 
2 Bond Oil Writ of Krror. « 


In the Cirenit Court of the United States for the District of 
Minnesota. 


Mark Paine, Plamtill, 


rs. 


NortTuern Pacrrre Rattrnoap Company, Defendant. 


Know all men by these presents that we, W. PL Clough, for an- 
on behalf of the Northern Pacific Ratlroad Company, as principal, 
and Tf. Brandenburg and ©. A. Moore, as sureties, are held) and 
firmly bound unto Mark Paine, plaintiff above named, in the full 
and just sum of fifteen thousand dollars (15,000), to be pra to the 
said Paine, his executors, administrators, or assigns: to which pay- 
ment, well and truly ty» be made. we hereby bined ourselves. our 
heirs, executors, and administrators, jointly and severally, by these 
presents, 

Sealed with our seals and dated this 24th dav of February, A. D. 
ISSS3. 

Whereas lately ina suit depending in the circuit court of the 
United States for the district of Minnesota, between Mark Paine, 

plaintiff above named, and Northern Pacifie Railroad Com- 
} pully, defendant above niaumedt, i judgment Wiis rendered 

against the said defendant, the Northern Pacific Railroad 
Company, and the said defendant having obtained a writ of error, 
and filed a COPY thereof in the office of the elerk of the said court, to 
reverse the judgment in the aforesaid suit, and a citation directed to 
thie aforesaid Mark Paine, elting and admontshing hin to be and 
appear ata Supreme Court of the United States to be held at Wash- 
Ington on thre =econd Ml pricks iv of Oe tober NeXt. 

Now, therefore, the condition of the above ob ligation is such that 
if the sud North rh Pacitic Railroad & OMAN shall prosecute the 
sald writ of error t tov Het, and shall answer all damages and costs 
if it fail to make mo ea good, then the above obligation to be votd: 


else too Pei Th in) ae 1] herr ane Virthe. 


Mw. PP. CIAUGH. Ss VL. ] 
HENRY BRANDENBURG. [stag | 
CHAS. A. MOORE. [SEAL] 


Sealed and delivered in presence of— 
WM. ELY BRAMALL 
OSCAR Lo TAYLOR 
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5 STATE OF MINNESOTA, | 
, ’ on 
Ramsey County, j 


Personally came before the undersigned, a notary public in and 
for the county and State aforesaid, W. PL Clough, TL Brandenburg, 
and C. A. Moore, who, having been by me first duly sworn, did de- 
pose and say, cach for himself, that he is worth the sum of fifteen 
thousand dollars (815,000) above debts and liabilities of property 
exctipt under levy of sale and execution. 

Wo. CLOUGH, 
HENRY BRANDENBURG. 
CILAS. A. MOORE 


Subseribed nie sWorh to before hie’ eb'y th. PSSS}. 
| NOTARIAL SEAL. | WM. ELY BRAMILALL, 
Notary Public. Pemesey ().. Minn. 


(endorsed :) | hereby approve the brotnel ania eran writ of error, 
R. R. Nelson, judge. Filed March 5, 1883. HL E. Mann, elerk, by 
i 2. Revnolds, deputy. 


‘) Sininious 
Srate or Minxesora, County of St. Louis. 
District Court, Eleventh Judicial District. 


Mank Parise, Plaintitl, 
eptinst 
The Norroers Pacirie Rattroap Company, Defereant 


The State of Minnesota to the above-named det roedsunit 


You cur hereby summoned “nie required feo chlin Wwe rthe commplaine 
In this action which has been tiled with the clerk of satd) eourt in 
abn for seated COUNTY of St. Louts, and to serve a CopV of VOUr ahswer 
lw the sila complaint (ot) thie subseribers ‘it thie Ir otfiee mn this Village 
of Duluthoin said COUNTY, within twe rity dave after the service of 
this —tlliptriots Th preon Vou, exclusive of tha | iv oft <neh me Meee. tial 
if you feat] lo gbhswer this “sid compelatil with thie trrrv aforesaid 
the plamtithin this action will, npon stueh failure, have the amount 
heis entitled to recover ascertained by the court or under its diree- 
tion and take judement cor the amount so ascertained, 

Dated May IS, ISS] 

ENSIGN & CASSIE. 
Plarintiih s Afforneys, Dduluth Minn 


‘ (brydorsed } 


i 
STATE or APINNESOTA. | 
 MTTINTIAT of N/ Louis. } 
| do hereby certifv & return that at the village of Duluth. St 
Lous County. NIinnesota. on thy Poet, dav +] Mav. Iss] | ~rvenr| 
the within summons on the within-named Nerthern Pacitie Railroad 
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Company by handing to and leaving with A. S. Chase, acting freight 
agent of the said Northern Pacific Railroad Company, within said 
county of St. Louis, Minnesota, a true and correct copy of said 
summons. 
S.C. McQUADE, 
Sherif? St. Louis Co., Minn , 
By HENRY A. SMITH, Deputy. 


riled May 20, 1SS1. J.R. CAREY, Clerk. 
S Tue Sratre or Minnesora, County of St. Louis: 
District Court, 11th Judicial District. 


Mark Paine, Plaintiff, 
agaist 
The Norruersn Pacirre Raitroap Company, Defendant. 
Mark Paine, the above named plaintiff, complaining of the said 


defendant, The Northern Pacific Railroad Company, alleges the fol- 
lowing facts, which constitute his cause of action: 


ue 


| . 


That on the 9th day of October, 1850, the said defendant was, 
ever since has been, and still is,a corporation created. organized, and 
existing under and by virtue of an act of the Congress of the United 
Stated entitled “An act granting lands to aid in the construction of 
a railroad and telegraph line from Lake Superior to Puget Sound,” 
approved July 2, 1S6-4. 


IT. 


That prior to anid upon the Sth day of April, ISS1, this plaritil 
Was, and now is, the owner and entitled to the Immediate POSSESSION 
of six thousand one hundred and eighty (6,180) pine saw-logs, con- 

taining 1,740,.7-46 feet of lumber, lying and being in) and 
y upon the banks of the St. Louis river, in seetions fifteen (15) 
and twenty-one (21), in township fifty-five (55) north, of range 
nineteen (19%) west, in the county and State aforesaid, all of which 
said logs Were tnarked Upon the bark thereof thus ae +-" (two 


Jn : 
CTOSSes ), and on the ends thereof thus “(x)>” (five diamonds), nid 


were of the value of ten thousand four hundred and forty-two and 
33) dollars (810,442.85). 


ITT. 


That on er about the Sth day of April, ISS1, satd defendant, at 
the county of St. Louis aforesaid, unlawfully and wrongfully took 
possession of sald logs. and still unlawfully and wrongfully retains 
the Possession thereof, although the siilile have Lene hi demanded hy 
this plaintiff, and the said defendant lias wrongfully and unlaw- 
fully converted the said suw-logs and all of the same to its own use, 
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to the damage of this plaintiffin the sum of ten thousand four hun- 
dred and forty-two & 56, dollars. 

Wherefore the polcatntitl demands judgement crattnist the sited 
10 The Northern Pacific Railroad Company for the sum of 
$10,442.55, with interest thereon from the said Sth day of 

April, 1881, besides lis costs and disbursements in this action. 

ENSIGN & CASH, 
Attys for LU oi 

STATE OF MINNESOTA, | 
County of Nt. Louis, j 


oS . 


Daniel G. Cash came before me personally, and, being duly sworn, 
doth say thiat he Ix lie of the plaiatill’s attoriye vs 1) thie above li- 
titled action; that the foregoing complaint Ix true, to the best of lis 
knowledge, information, and belief, and that the reason why this 
verification is not made by said plamtil is that he is absent from 
the county of St. Lous, Mitinesota, where resides this catticarnt, His 
attorney. 


DANIEL G&. CASIE 


Subseribed ania “Worl to before mie on this ISth day of May, A. 
Dd. ISSI. 
[NOTARIAL SEAL. | J. D. ENSIGN, 
Notery Public 


(endorsed :) riled May IS, SSL. J. Re Carey, clerk. 


1 | STatre or MINNeEsoTA, | 
Cunly ot Nf Louis. } 


AS 


PAs ‘arev, clerk of the district court, | bth: pucdienal distriet, within 
an- for said county, the same betng a court of record, do hereby cer: 
tiftv that Tbave carefully and diligently compared the foregoing 
coples of the summons, certifierte of service. snd endorsements 
thereon and complaint in an action wherein Mark Paine is plaintiff 
and the Northern Pacific Railroad ¢ COLE DP UTEN defereant, and that 
the Ste are true tid correct COPHEs thereof caine threw from, the 
originals of which are now on file and of record In my otties 

In testimony whereof TP have hereunto set riv hand aned atlined 
the seul of =i COUPLE, af 1) rloths, oli thit- ‘iar Lei | Nove Th # A 


Db ISst 
[SEAL OF COURT. | JR. CAREY, Clerl 


| 2 fee ply 
STATE OF MPINNESOTA, Conuty of St. Low 
District Court. Pith Jucieral Distriet 


Mark Paine. Plaint 


bok Nornraeen Paecrpre Rarttrowp Cowpany. Ded 


a. . " . 
‘ ; ° | ; . ’ : 
hie platntitl, for reply to the answer of the defend 


Mies that he has anv knowledge or mnturmiation suthieient to heortih at 
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belief as to the time when said defendant employed James Bb. Power 
and Charles F. kindred to act as its agent in the care, management, 
or sale of its lands, or when they or either of them entered inte the 
service of said defendant, or how long they or either of them con- 
tinued in its said service, or Whether they or elther of them were 
distmaissed by said defendant from such service, or, if dismissed, 
when they were so disniissed. 

And the plaimtitl further denies that he has any knowledee or I- 

formation sufficient to form: a belief as to the duties of such 
Ls avents 1) regard to the hevotlation of sales of the lands of 

said company further than as heremafter sct forth, or mo re- 
vard to the system adopted by said defendant for the appraisal of 
its sald lands, nor when such system came in force, nor how long 
the same continued, nor as to the instructions or authority said de- 
fendaunt vave to its sald agents, nor of any understanding, arrange. 
ment, or agreement subsisting between defendant's said agents and 
itself. 

Put sald plamtil ave rs that for several Veoars the =a Power his 
been held out to the public by the defendant as its general land 
agent, duly authorized to lhake contracts for the siile of and to sell 
its sald lands, and that his said acts as such have always been rati- 
fied and contirmed by the defendant. 

And the said plaititl further avers that said Kindred was a clerk 
and assistant for said Power tn the transactions of caring for, man- 
aging, and selling said lands 

And, further replying, the polavdnatitl denies that in accordance 

14 with asyvstem adopted by defendant it was the duty of said 
Power and Kindred, during the time of their employment as 

iis sforesatea, ti ~e]] sie I of thre le te nedants lanes iis ritedit be Vilu- 
able for thie tinal 4 strunding toy erowlne thereon, only iN) ~mniall] lots 
anil toaetual ~cttlers. ane at i lees bised Lh prot thie Cpbennitity of timber 
standing LT pron the and in addition to the price of the lane itself, 
sunid alli {ros that sueh lands have been sold an large blocks Or quan 


fiftles to prePsotis otliel thisan metiiad settlers, ape at the “ihinie abd il I =s 
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, ‘sa eet | y* rt " +! # 9 a le it t | se ley 1 } . 
Anil. furthes i . 7. SEar l’ eae 1 cltdidl =f biht murine the employ- 
‘ . : d . : . : ' . : : 
ment Of Sade Powe) | Winedred dy meremdahnt, abe prior to the 
: } ' } ’ ? } } } 
purelisise cof Trae biel (deesC PT fea 1k Shidd AUSReT. hye hitis purchased 
} } ! } 1} ! } : : 
other lands of SSLldh Corapanav, buat Tae sutlewes that ba wiwavs purchased 
: : 


‘ 

} ' . : “ | : 
by SsileL qleleleiant ated at rates estal Tait dby mie chet rid. 
; ; | 
ght for such bila 


1] .} F ’ | i 7 +} ‘ i. ‘ ’ ' ’ ° bas ‘ 14 } : | ’ ; ~ i, . } se ] . . . 
= | ( il Teen ‘ve, aa i ‘ ‘ i a4 ’ . . - bal ' ait +> bi i% il sTTib iil acthlt = Welbe 


’ ° } 
1 Tr «¢ 
perder sae 


, . ® ' j } } } . 
. ; 4% | > acne | ‘ , | = . i . t| ; , . . ‘ 
Ana preceded ana ‘if i. seat sé { >. ow 6 ‘4 Wil l ™alif | ce\ye ] cllie 
e ; " . " " . , . 
* ® ** ‘ * } '* , '% i i oe * % : . . 
Ioitiedlr i] ee ' if | ea ’ id | ~T) ' i ‘ \ ‘ Cyne Paclorl (r} Cop ne rite 
- . " ’ ‘ ‘ . . , . 
ae - —— arere © — —T. ' +H) ; 
ey Pons OF: ANY K \\ iti¢ds even iil 1 pPeorn hie di fendant. 
, } } 
] » in : ‘i, a . : a - @ ‘ A ; " 1 * i , . @ 
CLTITTTG tiie pe CM Liebe sai OF a , COLTIOT T revand he dentes 
, ' ’ , , . 
. . e * i . \ . ‘ = e » es - 2 ‘ ; ‘ ¢ " " . ® , 
threat Lye ' wo cit § 4 if t ‘ ’ . ; i tpi? fj; peep aed it) , 4 hitherto 


} ’ , I nme ] } . , oe 
with; siile] Powel cilde ly bed Peed cor cutlye io) them. ane (feehilers that ite 
} i it ; ee ] i . | : ‘ 
bisis bisucd 8. AY Teac Preeti Cderleeqpedaayyl [hie fissdstiatice of sitll 


Power and Kindred or either of them other than as thev mar have 
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acted ih performance of their ord Mary duties as the acvernts of said 
defendant. 

Ana, for further reply, the pelecanatiel denies that le las cLniy know L- 
ciloe or Information sutherent to forma belief as to whether during 
all or any of the period of the employvinent of said Power and) Whin- 
dred large numbers of shares of the defendant's capital stock 
were ontstanding or Whether the same was kKhown ane designated 
ils the defendant's preferred stock, but the Darel ix Thifornieed cre 
believes that the defendant, in or about the vear IS72, became in- 
solvent from the improvidence, Inetliciency, and dishonesty of its 

management; that it had negotiated over thirty mallions of 
lt its first-mortgage bonds and only built tive hundred miles of 

railroad; that in order te comprotmiuse with its said bond- 
holding creditors, and to prevent the property of said corporation 
from pissing out ot thie control col Its stew i bicoleds tor the cle fennedeuned 
rade an irrangenment with said bonmdlolders Ly which tlie Cece ple 7 
certain preferred stock of said COTMPANN Th Lieto ot their satel booties, 
which stock was privileged to be used at parin the purchase of ther 
lands and really represented and still represents the nidebtediess of 
the defendant. 

The plammtul admits that at or about the tiie of the purchase crf 
the lands desertbed in the answer the bonds o1 pored rreal stock of 
the company was selling [at] 6000r 65 per ecentum of its par value, 
byuit hye avers thasat the “iLliie’ Wales sob me lhine rr heyyy lt pritl Virllie only 
because the prices asked for defendants lands were too high ane, 
above them real value. 

And this plaintu® denies that he ever in anv tanner whatever 
conspired with the site Lerwe r cite Ii dred. or either of tien, hey 
deprive the defendant of the tial or anv benefit of it< lands. or the 

siile thereot, or tor CLEDV JOULE esee Wad itever, aid lie cdeties that 
leh he ever fraudulently obtained the tithe te anv of the lands of 
the defendant. 

And the plaimtul aelinits that li ptireliaised of the deferment the 
lands desertbed in the answer heres 

And plaintil® demies each and every charge of fraud. consprraey, 
Wrohye, or Uhtairhiess Cotlbected) with @ piretiaise of sata hand 


tllewed In said answer or otherwi 
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either of them, to conceal any fact or thing in regard to said por 
chase of std lanl from site defendant: sinned he denies threat this re 
Wil anvthing ini revare lo sid prretiise, frootny tts Price potion fer Its 
conclusion, that he desired to coneenl trom seine dete beedcanat Prk Ghd 
wav or manner Whatever: and he alleges that satd purehase was 
made from said defendant ino perfect good futh, and without any 
MiIsrepr entation, concealments, or ott 


er SS revbigy Th pens thy preerl of 
this plaintifl: and he denies that le has any knowledge or informa 
tion suthierent to form a belief as to what was said 


«lone kK reow, (ry 
unknown hy sata COPMpPany, Or ays ol its aeents, SU bese rit te ~neh 


payment, in regard to said purehase, or any fiets or errenm 
2] “Tahices relating thereto, exci pr that on or about the month of 
December, ISSO, said defendant transmitted to this plaintitl 

if deed for ite litiedls itl pours thetic of sad cohtract of purchase 
executed by said company, 
Ana this polaaana ta tl «be nies that said contract Was made out or stones 
or sited deed procured from “itil lef TORT with the tntent or for thre 
purpose on the partof the plamititl or any other person to the know! 
edge of this plamtil, of defrauding said defendant of its lands for the 


i? 
? 


ronnt by nefit of ahiy jy rsalis whi ibsoever, of 


pose to defrand the defendant im any wa) 
Leannati 


. 


with anv intent or our- 
avo oor tanner whatever 


} 
tif! avers tliat sand defendant owned the lands leremn 
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defendant’s answer contained, and each and every part thereof, ex- 
cept as the same are herein qualified, explained, or admitted. ; 
Wherefore he demands judgment as prayed for in said complaint. 
ENSIGN & CASIT & 
WILSON & LAWRENCE, 
Attys for Plaintii. 


STATE OF MINNESOTA, | 
County of Nf. Louis. j 


SS 


J.D. Ensign came before me personally and, being duly sworn, 
doth say that he is one of the plaintiff's attorneys in the above- 
entitled action; that the foregoing reply is true, to the best of lis 
knowledge, information, and belief, and that the reason why this 
verification is not made by said plaintiff is that he is absent from 
the county of St. Louis, Minnesota, where resides this afhiant, his 

attorney. 


24 J.D. ENSIGN. 


Subscribed & sworn to before me on this third day of October, 
ISS]. 
[NOTARIAL SEAL. | DANIEL G. CASH, 
Notary Public, St. Louis Co.. Minnesota.. 


(Endorsed :) Filed Oct. 2S, ISS]. JR. Carey, clerk. 


STATE OF MINNESOTA, | 
County of St. Louis, | 


» oes 


1, J. oe. Car Vy, clerk of the district court, 11th judicial district, 
Within and for sated COUNTY, the same being a court of record, do 
hereby certify that T have carefully and diligently compared the 
foregoing eopy of the reply in an action wherein Mark Paine is 
pleanititl and the Northern Pacitic Railroad Company defendant, and 
that the same Is a true and correct Copy thereof and therefrom, the 
original of which is now on tile and of record in my oftice. 

In testimony whereot [have hereunto set my hand and attixned 
the seal of said court, at Duluth, on this 4th day of Novermnber, A.D, 
Iss] 

Petont of En 


Lene ire. J 


JOR. CAREY, Clerk. 


2.) ST \ | }. (>| NIINN] = 'T . Ne Louis (vinyl : 
District Court. 
Mark Parne rs. NontHernn Pactrre Ratmroap Cowpasy 


To the honorable the court afore sald 
Your py title . Thi North Phi Live itie Riatlroad ( OND, < Spect- 
fully states that it Is a corporation organized and existing unde 
that certain act of the Congress of the United States approved July 
‘ Aan é< ’ . . 
2 ALD. 1s64, entitled “An act granting lands to aid in the con- 
struction of a railroad and tel 


egraph line from Lak Superior to 


‘THE NORTILERN PACTEICO RATLROAD CO. Vs. MARK PAINE. 1] 


Puget Sound, on the Pacitie coast, by the northern route,” and 
under those certain other acts and joint resolutions of Congress re- 
lating to the same subject-matter: that issue has been joined in said 
suit by the service Upon this defendant, on Oetober ord, ISS1, of the 
reply of the plaintiff therein to the answer of this defendant; that 
noe term of the said court has vel boon held, suave the one be- 
2h ginning on this day, at which the said suit could have been 
been or could be tried, and that the defendant has a de- 
fense to said sult arising under the laws of the United States. 
Wherefore the said defendant prays that the said suit be removed 
into the circuit court of the United States for the distriet of Minne- 
sota for further proceedings therein, in accordance with the act of 
Congress for such case made and provided, 
GILMAN & CLOUGEE, 
Attys for Petitioner. 
Sratk or MINNESOTA, | 
Leerimise y County, j 


oe : 


Personally came before the undersigned, a notary public in ane 
for said county, W. PL Clough, who, having been by me first duly 
“Wort, diel depose ‘unied “ay threat he Is attorney for the defendant in 
the above-entitled action, and that the facts set forth in the fore- 
going petition are true, to the best of his knowledge, information, 
anid belie. 


WwW. FP. CLOUGH. 


Subseribed ane -Worthh to before [ rae Ol} this 17th day if October, 
A. D. 188]. 
[sear] OTTO KUEFENER, 
Notary Public. Permsey Co.. Minn. 


a (Indorsed:) Filed Oet. 2S, ISS] ie 4 Carey, clerk 


STATE oF MINNESOTA, | 
SS Louis County, : 


‘ae 3 


District Court 


Mark Parxe os. Nornrouers Pactrre RAtLKoap Company 


Now all Phiehy bry these prose hits thst Wwe, Won (rook- sine W x 
Clough, sureties of the Northern Pacitic Railroad Company, the de- 
fendant above named, are held and firmly bound unto Mark Paine, 
the plaintiff! above named, in the sum of one thousand dollars, liw- 
fra Honey of the United States, for payment whereof, we land truly 
to be made, we hereby bind ourselves, our legal representatives, sini 
assigns, Jointly rh seve rally, firnails Ly this perese'] is 

Secrled with our seals and dated on the D7th dav of Oetober, ISS] 

Whereas the said Northern Pacitic Railroad Company has 
oo tile«d its poetatientay in the said court praving for the removal of 


oll i ’ 


, 


thie suit ubove entitled tite the circuit court of the to riited 
States for the district of Minnesota 
Now, therefore, if the said Northern Pacitie Railroad Company 
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shall enter in the said cireuit court of the United States for the next 
session thereof a copy of the record in the said. suit and shall pay 
all costs that may be awarded by the said circuit court if such court 
shall hold that said) suit was wrongfully or improperly removed 
thereto, then the above bond to be void; otherwise to remain of full 
force. 


re a 


WM. CROOKS. — [srat.] 
W.P. CLOUGH.  [srat. | 
STATE OF MINNESOTA, | ts 
Hennepin County, J 


Personally came before the undersigned, a notary public in and 
for said county, Wm. Crooks & W. P. Clough, who acknowledged 
that they executed the foregoing lustrument voluntarily. 

Dated October 17, 1551. 

[NOTARIAL SEAL.] M. L. KNOWLTON, 
Notary Public, [he nnepin Cy., Minnesota. 


. My STATE OF MINNESOTA, | 
County of Tl nnepun, } 


Personally came before the undersigned, a notary public inn aaniel 
for said county, Wim. Crooks & W. P. Clough, who, having been by 
Hie tirst duly =Worli, did depose ane Savy, each for hitnself, thiat he Is 
a resident and freeholder of the said State and is worth the suin of 
one thousand dollars above debts, Nabilities, and property exempt 
from levy and sale under execution 

WAM. CROOKS. 
Ww. P. CLOUGH. 


Subseribed & sworn to before me on this 17th day of October, A. 
I). ISS]. } 
[NOTARIAL SEAL. | M. L. KNOWLTON, 
Notary Public. I]. Mie pen C'o.. Minn 


(Indorsed:) Filed Oet. 2S, ISS1L. J. R. Carev. clerk. 


4) Odriley 


Sratre oF Muinnesova, St. Louis County 


Mankk Paine 


NORTHERN Pactrre Rarmroap Compayy 

oe . a. . } 
tied suit having applied to the 
ceounr foor thie re'rrovili (>) Lite sii Ciilise ito the ecireult court of thy 


. . , ’ } . 
. ere ‘yr ‘ , 13.7 PY ‘ ; . : “ a 
United States for the district of Minnesota. in accordanes with the 


’ ae ’ a toa ~ ’ = , — . . fe , , , . 
i {>} i) ] “= i? i i ‘ ' i Lijit chile " ty f eae ‘ ’ rT 
Ee se made a 1 provided, and having ten 
; ryesotar ¢ R ae 9 
di Peau a baontie as SUPCTV Tor lle doing by it of the se veral ucts bow thar 
sald statute requulredd lli suCcr Cases 
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Now, therefore, It Is hereby ordered that the said surely bye accepted 
and the said application be ranted, 
By the court. , 
O. P. STEARNS, Judy 


(Indorsed:) Filed Oet. 28, ISsl. J. i. Carey, clerk. 


>| STATE OF MINNESOTA, | 
County of Nt. Lowes. } 


aes 


i Carey, clerk of the district court Pith yucdienal district 
within and for said county, the same berg a court of record, do 
hereby certify that | have carelally sini diliwently compared thie: 
for vorng coples of petition, boeonned, sunied ore r of court for re moval 
Inan action wherein Mark Patne is plamtitl and the Northern Pa- 
eitie Railroad Conipany defendant. ane that the same are true ane 
correct coples thereof and therefrom, the ortgvinals of which are tow 
on tile and of record in hiv oflice, 

In testimony whereof TP have hereunto set mv hand and atlixned 
the seal of itt eourt, at Poealurtha, con this dth Lay vl Novern be 7 
ISS]. 

[Seal of Court. | 


JR. CAREY, Cleri 


(enelorsed:) Return from State court hiledd Dee. 12. ISS] il. 
I. Mann. clerk 


a . . » , ; ; " 
Vhie cluswer of thi, }) fe sectoral fea Tlie Oe j revel col Flee Plitcul if 


STraté or Minnxesora, St. Louis County 
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mOAD CO. VS. MARK PAINE. 


horthwest) qaarter (') of the 
uth half 5) of the northwest 
vethree (23), and the northwest 
of section numbered twenty- 
LW, and nine § 4 and +}), anid 
heast quarter (}) and the south- 
d twenty-nine (24), all in town 
bered nineteen (19), contaming 
icres, at the price of two dollars 
three thousand seven hundred 
nds were then exclusively the 
idler the said acts of Con- 


lands, at the time of thie making 
U] of the said pretended cohtract 
indredand the plaintiff herem were 
hoa dense erowth of pine timber 


hohe then Was, as they, the said 
‘vt sea , . . 
bierhe in. eaels ana all wel] Krew, 


**?) 


thirty thousand dollars (850,000), 


y, the said) Power and Kindred 
ania the same have since re- 
least ten tines the sum named 
pureliase price of the same. 

lt ancl slerning of the said 
{Kindred and the plamtit® or 
llot them.as the defendant 1s 
rtaln shares of the said pre- 
lue to the sum named in the 
rice to be paid to the de- 
ald Powe I teniele read the same 
tte tli Upon the sand contraet, 


and at the same time being 


eo 


med and believes by the said 
resented to the detendant that 

7 actual, and one whieh 
beekanat Lo carr Out, at thie “Hlhne 


} + * } ; * ? 
riediill thie fact that valuable 


i i Ccareruiiv coheealing trom 
’ “Vents 
ands: and thereupon the de- 


, : , > , s ae 
mes Of the said Power and Kain- 


haklidd DeIhe lwhorant that the 
Lo of therm Value, and het 


rthe said Power or Kindred 
ae 


<) but relvinge upon the said 
. i 
big Oty, wm *h 7 er wr | ‘ | 
hie’, Th) tied IN DD Med. ane 
protect the interests of the de- 
? } " 
necepted the satd shares of 
. . » ‘ . ° 
“ad dn the taneds of the sard 


herem. a deed of all the said 
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And this defendant, from information and belief, charges the faet 
to be that the said pretended contract Was made out and signed and 
the said deed was procured from the defendant with the intent and 
PUPpPose Onl the praurt of the said Power, Kindred, and the plamtil of 
enabling them to defraud the defendant of the said lands for their 
joint and mutual benetit. 

The defendant did not learn that the said) lands were pine tim- 
bered lands, nor the value of the same, nor did it have any reason 

to Suspect the said fraudulent conduct of the said Powers, 
15 Kindred, and the plaimti? until some time in the month of 

April, A. DO ISS1, whereupon the defendant forthwith repudi- 
ated and disathirmed such sale, and duly filed in the etreuit court of 
the United States tor the district of Minnesota its bill ino chancery 
setting forth the facts hereinbefore stated, and praying as relief that 
the said fraudulent purchase be annulled and that the said lands be 
released and reconveved to this defendant. The said Power and 
kindred and the plaintiff herem were severally made parties de- 
fendant to the said bill. and were duly served with process issued 
out of the said cireuit court thereon and duly appeared in such suit, 
Which still remains pending and undetermined, 

This defendant ts ready and willing to restore to the pelearntitl or 
tothe said Power or Kindred the actual cost to him or them of 
the said shares of prepared stock, turned over as aforesaid: to thy 
defendant Ino payment for the said lands, upon release and recon- 
yevahice of the said lands to the defendant. The lous desertbed in 

the complaint were all cut upon the said lands,and the plaim- 
1} tiff has no tithe to the same save as resulting from the sated 
fraudulent purchase of the safd lands themselves, 
ITT. 

lor a further defense, all and singular, the said lenges Were cut 
pon the said lanes by the Knife balls Lotania by r Company, it COPp a. 
ration organized and existing under the laws of this State, as. the 
defendant is informed and believes, with the full knowledge, assent, 
and license of the plamtith herein: and at, the said lumber com- 
puiliy, long prior lo the COPMCHCeMIeILE of this aetion and beefeor this 
defendant took possession of satd logs, duly sold, assigned, and de- 
livered all of the said logs and = the possession thereof to this de- 
fendant 

W hier fore the de ic riedsatnt prays thie rtpedertyye hit of this court— 

Ist. That the said plaimtifl take nothing by his said action 

2nd. That the said pretended purchase of the lands herembetors 
desertbed be adjuduwed null and void as against this defendant 


ord That an account be taken of the cost of the sare 

hy shares of preferred stock turned over to the defendant in pay: 
tent for the said lands, and that upon the repavinernt by the 
defendant of such cost the plainti? release and reeonvey all and 


{* ! 
ea ] ] } i. 
sThbertiican Uda said lands to the defendant 


Ith. That the defendant have such further and other relief as to 
the court mav seem meet 
: GILMAN & CLOUGH, 
ae Attys for Defendaut 
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STate OF MINNesoTA, | : 
County of Raiser : j 


so. 


W. P. Clough came before me personally, and, being duly sworn, 
doth say that he ts one of the attorneys of the defendant in the 
above-entitled action; that the foregoing pleading is true to the best 
of his knowledge, information, and belief, and that the reason why 
this affidavit of verification is not made by an officer of the defend- 
ant is that all the officers of the defendant are absent from the 
county of Ramsey, Minnesota, where reside defendant’s attorneys ; 
and further saith not. 


W. oP. CLOUGH. 


46 Subseribed and sworn to before me this 27th day of June, 
ISS1. : 
[ NOTARIAL SEAL. | OPTO KUEPENER, 
| Notary Public, Peitmise W (y., Minn. 


(Endorsed :) liled June 24. 1SS2. II. I. Mann, clerk, by (). J. 
Reynolds, deputy. 


United States Circuit Court, District of Minnesota. 
Mark Paine vs. Nortirern Pactric RaAttroap ComMrPany. 


We hereby associate) Messrs. Wilson & Lawrence with us as at- 
torneys of record in the above-entitled action and consent and agree | 
that all pleadings, notices, and other papers required to be a 
7 served by or upon the plaintiff’s attorneys in this action may 
be served by or upon the above-named Wilson and Lawrence 
with like foree and effect as if such pleadings, notices, and ether 
papers were served upon the undersigned. 
Dated Dee. 26, ISST. 
ENSIGN & CASITL, 
, Aft ys lor PT ij. 
(Kndorsed:) Filed Dee. 20, Sst. IL. FE. Mann, clerk. 
United States Cireuit Court tor District of Minnesota. Term Min- 
utes, June Term, A. D. 1882 
JUNE 27, 1882. 
Present: Tlon Rensselaer KR. Nelson, Hon. Samuel Treat, judges. 


Mark Patne vs. NortHoersn Pactric Ratmroap Co. 


())) motion ot the plaitils attorney, ordered thisit he have leave 
to file a supplena ntal reply, 


1S [Cnited States Circuit Court, District of Minnesota 


Mark Paine vs. Nortroers Pactrire Rattroap Cowpany. 


The platntitl, for supplemental re ply to the answer in the above- 
entitled action, alleges : 
That the above action was brought in the district eourt of Minne- 
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sota for the county of St. Louis, and after issue joined was removed 
upon petition of defendant to this court and to the June term 
thereof of ISSI. 

That prior to the commencement of this action a suit in equity 
Wiis commenced in) this court iN Which the siti Northern Pacitic 
Railroad Company was complainant and the said Mark Paine and 
James B. Power and Chas. I. Kindred were defendants, and that 
suid suit is the same suit mentioned and set forth in defendant's 

answer herein. 
1!) That the complainant’s bill in said suit set forth all the 

matters and things set forth inthe answer herein regarding 
the contract and purchase by sald Mark Paine of the defendant 
herein of the land mentioned, and did also set forth all the allegra 
tions of fraud and collusion conmmected with said) purchase and in 
the siithe Thadhibher and to the Sithiie purport aus set forth in) the iili- 
swer herein. © And the said bill prayed that said conveyance be de- 
clared fraudulent “nid void, and threat sited Mark’ Pecinne be ordered to 
COHVEeY the sad lane to ertd Northern Pacitic Railroad Company 
Upon ly bh repaid the purchase-money of the same. 

That the allegations of said bill were fully denied ly the answers 
of said defendants therein, and that the issues thereby franied were 
the samme asmade by the pleadings herein, so faras all matter of 
fraud and collusion and as to all matters tending toa re-cission of 
sid siile of sited learned Iyy defendant to pelarmeitt. 

And plaintil further says thaton the 21st day of June the 

WO said suit in equity was brought on for hearing upon the 

Issues therein, and that this court, after the hearing there, 

ordered a decree distuissing sald bill, which said decree was entered 
accordingly, 


(iMideorsed:) Filed June 27, ISSZ. TL. Eo Mann, elerk. 


] Lonited States Cireuit Court for the Distriet of Mininesota. 
‘Term Minutes, June Tern, A. Do PSs2 


JUNE 27, 1S82 
My se'hit: T deo. Ii lis laer ir Ni Iwerth, ator Samuel Treat, judges. 
Before TDon. RoR. Nelson, judge 


MIanKw Paine vs. Nonruken Pacitrre RAttnorvap Company 


’ 


‘This Cilline bie bhi reached tli this eal bicker thie called, this pelceneatedl 
appeared by ELM. Wilson, Esq., and the defendant by W. DP. Clough, 
Esq 


/ ] } : : ] | , 7 
an defendant Wives for mam Comtilitlatiee, Whlileit thhotlotlh is al ried 
’ ’ : . ? 


. } : ' ’ 
' ? . : zz ‘ _ , , 
apd stubriitttedd. a el VE is copede mV Tiber conn path Sai it Ty tee 
orinited, tutiderss Tlbes Pola nitith wi odraws Peis sUbpopelerrbeditual regely Protar 
; ’ : 
’ ’ ' | i 
the tiles, And the plaintu® withdrawing the same, thereupon a 
Pr’ 1] | 44°} ley il es ' } '” | +) € sitical 
V Is Called, Whie cathe, to wil Piilin Pheklibtiners, ~erp etl etiieoti 


-_ Lanpher, \ I] Shelly, yk. Fivoon. Dosititel NMeCornme. Tiriie- 


eri nel, is. ©, Lvyuch, Whio ure duly PEidprcadar ‘¢ 7 and ~Waorl. 


2) THE NONTILERN PACTRIC RAILROAD CO. Vs. MARK PAINE, 


i. MeWilson, Esq., opens the case for plaintiff. 


James Paine is sworn & examined as a witness for plamtilf, 
Mark Paine s « “ ‘“ “ 6 ‘ 
Llarrison L.. Ware ™ me - sé sé és és 
William IT. Wilson “ 66 +s “6 és és 
John Flemming “  “ v6 “ “ “ rr 


And here the plaintiff rests. 


5? The defendent made a motion that the court instruct the 
jury to find a verdict for the defendant, which motion after 


argument is by the court dented, 


Ilenry Bradenburge is sworn & examine dia us i Withess lor defendant. 


John ‘Grady os 6 66 
Justia Smith os “ ae ‘“ ‘ és 6 
Phillip M. Ranney “  * “ ‘ r 6 ‘ 
John Nelson “ “6 “ vs ‘“ 6 6 


Chas. A. Moore as +4 ‘ “ is 6 6“ 
And here the defendant rests. 


Mark Paine is reealled & further examined asa witness for plain- 
tilY, 

Plaintifl rests. 

W. P. Clough, Esq., sums up for the defendant. 

I. M. Wilson, Esq., sums up tor the plaintitf 

Charge ts given the jury by the court, and they retire in charge 
of an officer duly sworn and qualitied to attend them to consider 
of their verdict 

Parties Consent that jury bay bring in) il sented verdict in) the 
IOrHIDY, 


= 


De} United States Crreuit Court for the District of Minnesota. 
Term Minutes, June Term, A. D. 1SS2. 


Mark Paine os. Norraern Pactric RAttroap Company. 


JUNE 2S, 1SS2. 
Present: THlon. Rensselaer Ro Nelson, Hon. Samuel Treat, judges. 
Before Hlon. RoR. Nelson, judge. 
The parties appeared by their respective attorneys, and the jury 
beng returned tnto court “ay they lined a verdict for the pelaatnitatl 
a 


tid assess iis damages at the sum of SLO Ds. 2 
C)ti re | le | | r rea tliat i I mound] A beers l} be: 
stave rtwent i = 
4 Wi Lite I Th Tine cist } Mark Pe lit wir \ rthern 
Paeitie Ra mid Cor pL I l forthe plaintit? and assess lis 
damages at the sum oof (SLOSLTS42) ten thousand nine hundred 
eighteen & 44, dollars 


DANIEL McCAINF 


Eudorecd: Piled June 25, $860: 40 Si Sie aie ee 
Revnolds ar puty 
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THE NORTHERN PACTEIO RALLEROAD CO. Vs. MARK PAINE. 2] 
De Pill af Lrceptions 


Ih the (ireuit Court of the United States for thie Distriet of 
Minnesota. 


Marnk Paine. Plaintitl?. 
is. 


NoRTHERN Pactere RAtLROAD COMPANY, 


This cause came on to be tried before the court ane a yury it the 
June term thereof in the Vvear Issv. And thereupon thre pelsunnn tut, 
to rrnctdtitadrn the ISSucS OL hits praar, produced the foolleowitec-poserpree| 
Witnesses—that is to sav J. M. Paine, Mark Paine, HL. Wiard, 
W.11. Wilson. and J. bf. Flemming, each of which satd wittesses testi 
fied solely as to the quidity and value of the logs In controversy in 
the sult, excepting thasat the With ses W LI. Wilson cehied J I’ me lhi- 
miing testified, ithhbohig other thiities, thacat thee Vi Neetinedd thre sete lores 
about April re a ISS2. cetacl the land from: which thie Were cut. ane 

that scl lous were then banked Epon the bank of the St 
at Louis river, and had been cut that winter: theretpon the 

plaintil, having introduced ne further evidence than the said 
testimony of the said) withesses, rested bis cass 

The defendant then moved the court to tistract the jury to finael 
it verdict for the defendant fit) thie erounad thisat thie pelcernatatl biseed 
fuiled to produce any evidence showing a right to recover tn this 
aclion., 

The court overruls 7 thi Piotbor, an L thie: cleferelant exes pete ; 

To maintain the issues on his part the defendant called as ao wit- 
ness HL. Brandenburgh, who testitted in substance that in the tall of 
the year ISgS) or mn the Wihiiters of f 
Db. Power, then land commnissioner of the Northern Puettie Ratlroud 
( hipanv, gave to the KWotte balls  Loaarates Comipeenve a Serbal 
license to cul lows ipod the tract of lated teritromeed pe thre Cormpelepoat 
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horedaunt nioves for an order Vacating saniad setting aside the verdict 
rendered by the jury herein and for a new trial, and it is ordered 
that the said motion be, and its hereby, set down for hearing on 
Monday, the Pith day ol sv pleniber, A. D. 1882, at the opening of 
court on that ay, oras soon thereafter as counsel can he heard ; 
and on motion of defendant itis further ordered that all) further 
proceedings herein be, and the same are hereby, staved until the 
sald Pith day of September. 


ti | ln the Cireuit Court of the United States, Distriet of 
NN nara sootil. 


Manrnk Paine. Plammtif, 
mist. 
NortTHerns Pactere Rattnoap Company, Defendant. 


’ j ’ ’ } . ,* ° 
ltis hereby ordered that the stay of proceedings in the above- 

’ ’ ' } ’ ' ° 
entitled Ciise be, ahd the say nerebyv is, eXtehnaed to the fourth 
Monday of October next. betne the twenty-tl 


ber i 


Sept. ZZ, ISsZ 
i 
KR. R. NELSON, Judge. 
(Kundorsed:) Filed Sept. 25, 1882. Hk. E. Mann, clerk, by O. J 
Revnolds, deputy 
tie Conited States Cireuit: Court for the District of Minnesota. 
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Distriet of Minnesota. 


l‘nited States Cireuit Court for the 
). 1SS2 


G7 
‘Term Minutes, June Term. A 
Mark Paine vs. Norroensn Pactrire Ratroap Company. 


NOVEMBER —, ISS. 


Present: lon. Rensselaer Ro Nelson, judge 

The motion of the defendant to set aside the verdiet of the jury 
herein and for a new trial coming on to be heard. KE. Mo. Wulseon. 
lst). appeared for the plaintitl and WV. |’ Cloueh, bose. leon’ this le. 
fendant, and the said motion was submitted to the Court hpron briefs 
to be furnished. 
United States Cireuit Court for the Distriet of Minnesota. 


is 
‘berm Miniites, December Te rit, A 


DD. 1882. 


Mark Paine vs. Nortuern Pactrre Ratmnoap Company. 


DrecewBen —, DSS? 


Present: Ifon. Rensselaer Ro Ne Ison, judge 

A motion for a new trial having been bi retofore submitted ane 
taken under ulvisement, and the court now belie fritlv aelvised) ony 
the premises, if is ore rev! that thie = tial riotion byes, carnal it i= hereby, 
denied, and the defendant praving for a writ of error, ordered that 


the same be, and it is hier by, allowed 


1){) Bill of (¥, f ci’ Notices ‘al (i there 


[“nited States Cireuit Court. Distriet of Minnesota 


VMeank Parse vs. Nortoeernn Pactrre Rattnoap Company 


(sia by etetnte ......_. cae : xO) 
Athidavits. 2 cull Sn ear Sa mE Fee - vy 
Miaaurshal’s fees, service of subpeena- a iets wide S oe 
5 _ 12en 
Witness fees 

1 M. Paine, two davs attend Jed ra 

tT! vel ne cena enema - Lt) 
Hl. L.. Wiard, 2 davs att I ltt) oan 

travel . ” —— 14) 
[. 2. wie 7: «a itt i Die 

hilles travel. - . . ' } 4) 
J. F. Flemming, 2 days’ attendance and 24 

iene Ge i , 2 

ee aan SIMD 0g 


Jan’'v 0, S85 
Hi. B. MAnwo, Cie 
Dy OF“. J. REYNOLDS, Deputy 


a 


Bees 4) 


2b) THE NORTILERN PACIFIC RAILROAD CO, Vs. MARK PAINE, 


Srarke oF MINNESOTA, . 
. . . | 
( gunty of aL mnepen, | 


Muvene M. Wilson, being duly sworn, says that he is one of the attor- 
nevs of the plaintitl in the above-entitled action, and that the 
fal above-specified items of disbursements have been necessarily 
| made or incurred therein by said plamtit 


EUGENE M. WILSON. 


Subseribed and sworn to before me this oth day of January, A. D. 
ISS} 
/NOTARIAL SEAL. | HENRY RR. HIGGINS, 
Notary Public. Minn. 


Lnited States Cireutt Court, District of Minnesota. 
VMIank Paine os. Norerirerns Paciric RAILROAD COMPANY. 


Sin: Take notice that we shall apply to the clerk of said court on 
the ninth dav of Januarv, .\. 1). ISSS, at 10 oclock in the horenoon, 
to tuNX aud tmsert in tha udgment then anid there to be entered in 
favor of the plaintith and against the defendant the foregoing 


’ ry») *)? 
bk SEEK 8 i 


WILSON & LAWRENCE. rt 


Llenry KR. Tiggins, being duly sworn, deposes and says that at 


’ »> ! 


Minneapolis, in sard county, on Friday, January 5, 1885, he served 


the within affidavit of costs and netice on Gilman «& Clough, att’vs 
for defendant, bv then and there depositing mn the post ottice a true 
copy thereof, with iwtul postage thereon fullv prepaid, directed 
to sald Gailfmian & © as t St. Paul. Minnesota, their place of buUsi- 
CSS i = 
HENRY R. HiGGINs 
Subsertbed & sworn to betore me Januarv 8S, 1SS3 


NOTARLAL SEA AMES W 


LAWRENCE, 


Notary Public, Minn 


inn. clerk. by QO. J. 
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a motion for a new trial, which was on the ISth day of December, 
A. D. 1Ss2, by the court overruled : 

Now, the plaintif moving for Judgment on the said verdict, it: is 
by the court considered, ordered, ana dude that the plarmtith de 
have anid recover of and from the detendant the siti sun of 
SLOOLS 42 and interest thereon from the time said verdict was ren- 
dered, to wit, the further sum of S407.61, in all amounting to eleven 
thousand three hundred twenty-six dollars and three cents (S11,- 

026.05), besides his costs by hin in and about his suit in this 
io behalf expended, taxed at S9O.57, and that execution issue 
therefor. | ' 

Judgment record signed this ninth day of January, A. D. Iss5 

H. RB. MANN, Clerk, 
By O. J. REYNOLDS, Deputy 

(endorsed :) Judgment roll Filed January , ISSo i. & 


Mann, clerk, by O. J. Revnolds, dep'y 


Knedlorsed on cover: Minnesota ©.) UL S. No. 90. The North- 
ern Pacitic Ratlroad Company, plaintitf ino error, es. Mark Pain 
Kiled Oth Oetober, [S85 


oe a 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


NO. 90. 


THe NorTHERN Paciric RAatLroap CoMPANY, 
Pla nut in’ Error. 


vs, 


Mark PAINE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF MINNESOTA, 


BRIEF FOR PLAINTIFF IN ERROR. 


W. P. Croven, 


Oot Cusunsel for Plawnth ‘fi krror. 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. 


NO. 90. 


THe Norruern Pacretre Ratheoap Company. 
Plant ‘ye Krror. 


Miarnk Paine. 


IN ERROK @ THE CIRCUIT CotuRT oF THE UNITED STATES For 


THRE DISTRICT OF MINNESOTA, 


BRIEF FOR PLAINTIFR IN ERROR. 
<TATEMENT OF THE CASE, 


On May Ts. SST. Mark Paine began. in the distriet 
court of the State ot Nlitinesotu. an action at law, in the 
nature of trover. against the Northern Pacitie Ratlroad 
Company, alleging thie eoorriVerrs lon rey the latter of a (pthaan 
titv of pine saw logs claimed to have been his property, 


and ot the value of S1P0.442.855 The facts constituting 
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thereof Ly thie: railreosael COPTER MGREEN canned, secondly, of an 
averment that the logs were cut by the Kaite Falls Lam- 
ber Company, a corporation organized and existing un- 
der the laws of the State of Mitiunesota, with Paine’s 
heense, Know ledue ane consent, and that the same had, 
prior tor the brerordririltig of the aethonm. been transterred by 
the lumber company te the ratlroad company, 


“ae Answer. Petragraplis [l. Lf 


i . 4 " ij 

| bbe ee litiatle defense Was. in substance. as follows 

Ir thie Venu Psst. thie rretirosel COPTER PEED Wilts thy mse ple 
owner of the lands whence the lows tn controversy biuac 
bere ry ult. ‘ts becarteres | cot = COn¢T ess eetact errant. Ar thrsat 
time James BE. Power was tts land comiumisstoner and 
Charles F. Kindred was the chiet elerk om tts land de- 

’ 

paartirinent nrieder | coWer, 

, rr, ve ;y j 

| ower, Kiridredd catied bsatiae eootistel rere ‘> ¢leTratued tly 
reat! ade | ‘opeettPimer + Orme at he defendant 
CALL PORSUCT CoCoTEa PATE, CON Pe enectiriti ‘a able restr: The dlefenaan 
t Pai > three bre: et ae | , ~ _ os — ’ 
‘> shi tie. feo T jt Leeetie fl cof chil sarere*. il sh DPT ee Pep Peme ti 
ity brut a oStniatli fraction of the wetuu chitles Of thie frente 
erty. 

- ) j . , : 

Po carry out their trandiulen Irposes, Power, as land 
COTM ISslotiel. rincacle out and eXecufed tne the mame af th 
COTMDMnY, i! “anpel cooret ria? ir) This rrr) s 7 fpeety \ tisere] hey 
if. promising, for wa destvnatedd price. forming omy about 
one-tenth of the real value of the property. to convey the 


Satiie Teo Paine. 


, , ° \ 
At. or shortly after this time. shares of preferred stock 

7 ee ‘ ,; ad 

of the railroad company, which were receivable at par i 
the purchase of its lands, te the amount of the price des 


ignated in the Ceomtrach, Were etoPsaltiered Tov epnne a cy? 


the three, and turned over to the company. Whereupon, 


the latter. in ignorance of the facts, and relying upon its 
avents, Power and Kindred, to protect it, made out a 
deed of conveyance, in usual form, describing the lands 
referred to, and running to Paine as grantee, and placed 
the same in the hands of Power for delivery to Paine. 


See paragraph ll of the Answer. 


The rehet praved by the auswer was: 
First 


Necond — That the pretended purchase of the lands in 


That Paine take nothing DS his aetion: 


the name of Paine be adjudged void as against the rail- 
road company, 

Third — That an uecount be taken of the cost of the 
shares of preterred stock turned over to the railroad 
COTLP ANY ith puaviiient for the lands, ana that oli the re- 
puaavinent, Ly the ratlroad COTUPMANY, ot such Cost, Paine 
release and reconvey the lands to the former. 

\fter the interposition of this answer. Paine made 
reply thereto, putting in tssue the allegations of the 
equitable detense, and also those of the legal detense 
Which set up leense. 


. > . » e 
Soe } rinted Reeord. .) oP wed 


After issue Dad Thus Deen formed im the suit, and before 
triai. (Me sti Vas Petioved ito the cireuit court of 


, . . ‘ , - . 
the United States, tor the distriet of Minnesota, bv the 


¥ , _ . 
Upon the arrival of the controversy in the United 
+ ; : ; } . ] 
Sfufes Court, thie A miel bprat V. (leering the two legal 


ises Which if lad set up sufficrent to deteat the ae 


» 


tion, elected to rely upon them: and, consequently, no re- 
pleader, converting the equitable defense into a bill in 
equity, Was applied for by either party, or had. 

Consequently, the case went to trial pron the plead - 
ings as they had originally been framed in the state 
court. The case was tried before a jury, the district 
judge for the district of Minnesota presiding. 

Under the rulings and instructions of the court, duly 
excepted to by the railroad company, the jury found a 
verdict in tavor of Paine tor the sum of STOODS.42. 

A bill of exceptions Wils thereupon procured ly the 
railroad compauy, and a motion for a new trial based 
thereon was made and overruled by the court. The 
opinion of the court assigning its reasous for overruling 
this motion. as reported in L4th Federal Reporter, }. 407, 
ts hereto annexed, 

Judgment having been entered in favor of Paine, 
upon the verdict, a writ) of error was sued out) by the 


railroad company, from this court, to reverse the same, 


~~ 
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ASSIGNMENT OF ERROKS, MM 


The court erred in overruling the motion of the rail- 
road company, made at the close of the platntiff’s case, to 
instruct the jury to find a verdict for the defendant, on 
the ground that the plaintiff had failed to produce any 


evidence showing a right to recover in this action, 
I. 


The court erred in refusing to give to the jury the in- > 
struction requested by the railroad company, which 1s 
contained in the Printed Record. on pretore’ 22. and which 


is hereinafter quoted, 
Lil. 


The court erred in instructing the jury that the onk 


issue under the pleadings in the case, to be tried by the 


jury. was the value of the lous mentioned tm the com- 


plaint, at the time and place mentioned when the same 


were taken possession of by the defendant, 


- 
uy 
The court erred in instructing the jury that there was 
no evidence in the ease tending to show that the logs in 
controversy were cut with the leense of the plaintiff. 


POINTS AND AUTHORITIES. 


AT THE CLosE oF PAINE’S CASE. HE HAD FAILED To 
ADDUCE EVIDENCE SHOWING A CAUSE OF ACTION IN) HES 
FAVOR AGAINST THE RAILROAD COMPANY. 

This proposition ts true, because no evidence had been 
introduced tending to show that the tithe to the lous Wits 
in him. It may be further remarked. that this omission 
Was not supplied at anv subsequent stage of the trial. 
Paine’s ownership Was necessarily the foundation of his 
CASe, Such ownership cole bee established? oom proot, 
only by showing, either that he held the lewal tithe to the 
land whereon the lors Were tit. at the tite the silltie 
were cut, ane that the same were cut and removed trom 
such land without his pertiission. expressed or implied, 
or that he bisacl purehitsedt the sithie atter the cutting there- 
of from someone who did have the legal tithe thereto, 

Besides, ownership foo Sustain at aetion of trowver must 
be of the legal title. Meuitalble tithe is not suaffierent, 
Kjectment, trespass and trover all require. in tribunals 
Where law and equity are adiinistered by separate pro- 
ceedings, or on absenee of statute to the COMTPAPY, the 
legal tithe in the plaintiff to uphold them. This doctrine 
hits been repouted|y applied by this court in cases of 


ejectinent, and it is linpossible to draw ans distinction 


between the different forms of action mentioned, in re 


spect to this requisite, 
Watkin mx, [lolman, Lt Peters. 25. : 
Hickey rs, Stewart, 3 Howard, 750. 
\erieultural Bank rs. Riee. 4 Tloward, 225. 


Sraith ve. \Led ‘ann. J4 lloward. pete, 


lt was not pretended upon the trial that Pames owner 
ship of the hours Wills derived trom purehiiaise thereot trom 
auV prior owner, 
Qn the contrary, bis claim of tithe was rested solely 
Upon thie Proposition that. When the logs were cut, he was 
the owner of the lands on w hich the trees stood. and that 
the same were taken therefrom Without tis comsent. 
But no evidence was introduced upon the trib ts 
either party, as to the ownershipot such lands. A 
Toestablish his own tithe thereto. Paine relied exclusivels 
{prerhi the uileoutiors comturbedk mn paragraph [| in] the 
iswer: that is to sav. the equitable defense above men- 
Phoned. 
Dut those allegations were insutherent to make out 
Vaatne s tithe tor thie citnad, rto the jovs, for the pri prse is] 
i atetion dh Trover, for Two Preusons: 
bipsthy— Paragra jt i 7 fhe churenit court of the 
| onited States, here begal ane eauttable righits nel relia 
eddies are Ki PT separate. could Pot tee re varcded as akhaVve part ‘ 
t thr bleacdigs ~~ 
lhe thre Strate el Wile iba) heed a beeritinnate . 
tied proper prea ot the eiitlilies t byual CoOUPT. thre rhiitl- 
reroll the allegations thereat biel cobstdered tu the 
triad of thecause. Proots to establish the sithnie Combe te 


adduced, “ania the Prober retberd. TomMmaded thereon. oie bree 


vranted, 
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But. when the ense reached the cireuit court of the 
(nited States, paragraph LL ceased any longer to form 


| 


part of the pleadings in the suit. The court could take 
no notice of anv of the allegations thereot, The railroad 
company Was utterly debarred from offering evidence to 
establish thie sine: sania eVeb UU all of Tlie sable braacl beret 
admitted by Paine upon the trial. no relleft whatever 
could have beret erinted ly\ Tile COUP? its al COlsequelce 
Thereof. 

The allegations contained | this paragraph were not tn 
rermixed with thicrme ot i peor! hurncter, (ry the (‘tt}- 
trary, that paragraph stil x pueriite and distinet trom the 
legal defenses embodied in the samme doeument, and as a 
complete boat] 1) eqpUity, fleel tor youn the turther prone- 
cution of the action. 

Hence, when the issues which the court could tery came 
ou for trial, the court had mo right to look into the coy, 


fents of paraugrapli Il tor the p Irpase of det rmining 
what those Isstles rere, But Thar ts preeiselV W braat thie 
eourt «duel. lr undertook ft treat as part of a com. 
} ‘ sa nihen Bal 
Ton Liaw Preeord Those portions of &@ STPICTIV eulrable 
ie ail oe Ne ' siteniies is - ul tor Pai 
Diewmdinw, Whilel were STL POP ose » tee Tisetiui for cite: 
While, at the sittile’ THe. The Mul POMC COTE PRATLN Was deburred 


trom proving auv of the other allegations, in the same 
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strictly common law pleading, those of paragraph IT of 
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precisely that course had an opportunity of considering 
the detendant = (se pron thie e*\ beleenye " beeen afforded if. 

The error intO which the court below fell. in withhold- 
ing the issue oof license from: the jury, consisted in sepa 
rating from a chain oof ciretitustaneces one <Ingle tact, 
to-wit. the sale of the lands to Paine. and refusing to ae- 
cord any ieual colseqiehce W hatever <. the remainder. 

é «i = 2 ’ ; } | _* . ‘ . . 

Phis ts abundantly shown tyV TEs copper raters rendered upon 
the decision of the motion for a new trial. The eourt 
suffered) itself to see only. that. after the license to the 
lumber COTTE anv. Psvine Lhe) lerht the anes Prot the rail- 
road COTMPMUNN . and closed its eves to the undisputed fact. 

; | | 
that. of such sale the lumber COOTEEP MATL had no notice, as 
ial oe me et ee oe ee : a? 
well as to the other tacts which the jurv were authorized 
toinfer trom Brandenburg = testimony. 
| : 7 ——— er ' 

[r Is undoubted true that, Where there are ne other 
circumstances ty control.a license to enter upon the lands 
oft another rT Teo + nt erie 7 revoked yy “iti 1) Pie on«ditional 
sale and convevance of such lands. But the power of re- 


voking an outstanding lleeuse. in such a wav. can not be 


rsec Ly thie vrulifee ads all list riitie ritaality ot deliberately 
robbing a dicensee of the fruits of laber. lneorantls and 
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Cumberland R. R. Co. rs. MeLanahan, 59 Penn. 
St. 23. 

Huth rs. McCauley, 53 Penn, St. 206, 

Shetheld rs. Collier, 3 Kelly. Sz. 

Cook rs. Pridgen, 45 Geo, 331. 

Snowden es. Wilas, 19 Ind. 14. 

Lane rs. Miller. 27 Ind. 534. 

Wilson cs. Chaltant, 15 Ohio, 24%. 

Ricker rs. Kelly, 1 Me. 117. 

Russell rs. Hubbard. 59 TIL. 335. 


If Brandenburg’s evidence be credible, and it must be 
so regarded for the purposes of this writ of error, Paine 
admitted to him, in part by words, and in part by silence 
when he ought to have spoken, that he knew the lumber 
company to be cutting the logs under it permit from the 
railroad company, and in ignorance of bis purchase of 
the land. 

It is obvious that, by the felling of the trees and the 
hnanutaueture of the sialic inte lous, the lumber COTA 
added to the property labor much more valuable than the 
standing timber itself, 

[f Paine, knowing that the logs were being cut and 
manufactured by the lumber company, relying upon its 
permit, and in ignorance of his interest in the property, 
stood by in stlence, and jet the process go on until com- 
pleted, the subsequent successtul assertion of a complete 
title to the logs would enable him to uppropriate the value 
added to the timber by the lumber company, without any 
comnpensation Whatever. [t can not be that the law per- 


mits the doing of a thing which every right mind must 


characterize its nothing less than vrossly traudulent. 


lo 


Paine’s silence. under such circumstances, and with 
such knowledge, cun only be construed as the recogm- 
tion, on his part, of the continued existence of the per- 
mit. 

Ot course, to constitute license or permission on the 
part of Paine, for the cutting of the logs, no affirmative 
act of his was necessary. Mere silence, in a case like 
this, would manifestly operate as consent. 

Had Paine desired to treat the permit as revoked by 
the transter to himself, it became his duty, when he saw 
the lumber company still acting under the same, and ex- 
pending money and labor in so doing, to express his dis- 
sent therefrom: and, in some way, to convey to that con- 
cern notice of his intention to consider the permit re- 
voked. 

Itcan not be sound law, that anything can amount to a 
revocation of a license, so as to make the licensee a tres- 
passer, which does hat vive him notice of the revocation. 
Sound reason and good policy require that) licenses, 
Which are so common ino many branches of industry, 
should hot bre cupable ot COHNVEPrSLOn inte here tritpes with 
which to eateh the TOneYy and labor of others. 

It did not appear in this case that the lumber com- 
pany was guilty of any negligence whatever. None 
Was even Hnputed to them. The cutting followed the 
permit only by au few months, or by a Vear at the outside. 
That concern had a right to rely upon notice of revoca- 
tion, If any should oceur. — It certainly would be unrea- 
sonable that action under a license, which had been re- 
voked without notice to the licensee, should be treated us 
it trespass punishable by stich heavy penalties “us “are here 


sought to be inflicted, even when all the parties ure 
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PAINE Vs. NORTHERN PAclFic: RAILROAD COMPANY, 


(C%rend Court, Liistreet at Minnesota. Deeember iz ri, [SSY.) 


Motion tor new trial. 

Ensign & Cash and Wilson & Lawrence, tor plaintitl 

W. P. Clough. tor defendant. 

NELSON, DD), J. (orally) —A Dil of exeeptions Wits settled 
and signed tor the purpose of allowing a writ of error to 
the SUp rete Court of the United States. A tnotion os 
mnade by the defendant. the Northern Pacitie Railroad 
Company, fora new trial Suit was brought by Paine 
against the Northern Pacithe Railroad Company to recover 
the valne of a large amount of tiinber that was cut upon 
land owned by prlacrntieth, cemed seoled tee beneey ly thre Northern 
Pacitie Railroad Company, 

The perdnve dpa! defense set ly ty the Northern Pacitic 
Railroad Compras is that, betore they sold to Paine, a 
parol leetse Wilts rive te the Kriite alls Water Power 
Company to ent upon this specific property, the lattes 
agreeing to cuttimber toa certain amount, and deliver to 
the tormer ata certain price. The Nite Falls Water 
Power Company went apon this land and cut the tiaber, 
Subsequent ter this pare! heense the land was sold) uneon 
ditionally to Paine. Phere is ne question bout) that the 
Hinber was cut upon Paine s land after he purchased the 
property uneonditionally. The detense is. that this pare! 
Hieense, previously given to the Kroite Falls Water Powe: 
Company, Wits hever revoked, and, thrat being ser, TT Wits it 
defense im this suitet Paine ucriattist the ratlreuad COPPERP ATEN 


Tor Teeoover the Viilue cof the Litnatoes 
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SUPREME COURT 


OF THE 


UNITED STATES 


OCTOBER TERM, 1886, 


NORTHERN PACIFIC RAILROAD 
COMPANY, 
Plath in Error, 
r, 
MARK PAINE, 
Defendant in Error. 


In Error to the Circuit Court of the 
United States for the District of 
Minnesota. 
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EUGENE M. WILSON, 


Of Counsel for Defendant im Lever, 
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The answer sets up three defences: 

First- Vhe general issue. 

Second That the logs in question were 
tain deseribed lands to which the railroad company had 
acquired title from the United States, and which it had 


eut from cer- 


sold and conveyed for a valuable consideration to Paine. 
But it was also alleged that said contract and convey- 


ance were obtained through fraud. 
Third —That the said logs so eut on the said lands 
leense from said Paine to the Knife 


were cut umiler a 
cul bought by the railroad 


Falls Lumber Company, 
company of said licensee, and possession thereof taken. 
lirmus the legal title as alleged, but denies 
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The United States Cireuit Court for the Distriet of 
Minnesota has adopted, by Rule VI, the practice of the 
state in actions at law. The rule is as follows: “In 
“actions at law the practice and pleading as they existed 
“under and were prescribed by the general statutes of 
“the State of Minnesota, which took effect and went inte 
“operation on and after the Slst day of July, 1866, in 
and for the district court of suid state, be andl the Sale 
“are hereby adopted in this court, except so far as the 
“same may be coutrary to the constitution and laws of 
“the United States.” 

‘The statutes in Minnesota relating to this subject have 
remained the sillie since nloption of that rule, 

The practice of the State of Minnesota, ever since it 
has been a State, is as stated and clanned for defendant 
in error. 

Lh hi A: / Mi UR, Crealloy, 5 Minn, 179, was an action 
in replevin for unlawfully taking the plaintiffs goods. 
The answer first denied cach and every allegation of the 
complaint; second, it justified under a levy upon exeen- 
tion, Held: That the answer admitted the teking for 
all Purposes of the trial, and that the secoml defenee 
mendified and affected the first. 

The siihie doch ih ; Is il | clown Li} at rey fir ied rs, Ve 
(Tung, tlh Mian, Tis. 

In Scolf es. King, 7th Minn, 4, it is held that a 
Cred} ye ral at 1} Hil bik erbie’ ch i Tide’, incons! stent Ww ith special 
matter ellewed im oa sccond defenee, is to le considered 
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alleged in the complaint. Held: That such allegations 
qualified the general denial and admitted the corporate 
capacity. 


In Perkins vs. Morse. 10 Minn. 11, the plaintitf sect 
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to determine adverse claim of defendants to land. An 
swer of defendant eontammed three si pocerente defences, 
First denies each and every allegation of complaint. and 


elaims ownership. Second alleges ownership by defend- 


id that pleiatif wrongfully withholds same. Third, 
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that she derives title through one Chas. Galpin, a for- 


rie’ ] Cowhed | av ri thi le rt wh > Wes rnltes f 
plaintiff, buat toy bsequent deed 

C)rs forse] \ veld that the seeond defence admitted 
the possession laantiil ned that defendant ving 
Feat ledt fey SPhOM Tie 1 (‘}) a. tsi hin, ihe r third defence 
ulmitte iT: that these sdmissions were 
for all the par he trial, and stood os affecting 
thy ‘ i*| lie mst leTenes 
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for defendant, made ont and signed— an instrument in 
writing which was dated Oct. 9th, ISSO, and which was 
the form in general use in defendant's land department 
for aril of its lanels, eenicl which purported er) its Pree to 
he a eontract between the plnimtitl Mark Paine are the 
defendant for the sale ancl COnVveVahee by defendant 
te satel Paine of all the followtne clesert bed lands, ele., 
all of which F mils Were lanes of dlefouckhunt obtained 
by ttumler aetsof Congress inthe manner aforesaid. 
ln folios 40 and 41— “At or shout time of meaking ane 
Ssivnine =rhl contract, s it Power nnd Ntcdtred ri nael rehcein 
" 1 


tril cop sarrtje* of ther, roti dive: ~brare “ of ~1 “ek ot clefen a 


ant equalin faee value to the sum pamed in said pre 
tended contract as the yr! rere ter by peated defendant for such 
lands, and said Power tendered the same to defendant as 
having been pert hit onsnid contract Thet defendant 


being ignorant of the pury Power, Kinered! aie 
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plaintiff, ete. -necepted said shares of pref rreck stock, 
finned eCNecil | ani bal cout ray thee lists of the afitel Power 
for clelivery tothe plaimtit® herein. a deed of all of sard 
larel- to sakl Paine as rrantee, 

In folios 42 aml 44: “That defendant i: willing to 
daintilf®. ete. the aetual eost of sat preferred 
Ta'.. Upon Pe less syaiet reconveyahee of site lreteeds 
to defendant. thie levers describe | in the ¢ TT visit Were 
all cut Lp rors sitcl lanes, anel pl antill has oe tithe to thie 
same lundas resulting from said fraudalent ourchase of 
satd lands themselves.” 

These acdinissions therefore admit the leval tithe in 
the plaintaiT of the lamds from whieh the logs were eut, 


amt only to be defeated by showing seek fraud eon 
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‘ ? ‘ : ! ’ , 
ect! with obtamine the tithe as would defeat it. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 
No. IO. 


THE NORTHERN PACIFIC RATLLROAD COMPANY, 
PLAINTIFF IN ERROR, 


MARK PAINE. 


lun Krerov to the Cirenit Court of the United States for the District 
of Minnesota 


BRIEF FOR THE DEFENDANT IN ERROR 


M. F. Morris, 


. ‘ ; ’ - , 
fst f ouusel for Ih fendant ef Brio: 


Jupp & Derweiter. Printers 
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and had, in fact, been sold and conveyed to him by the 
company itself (about October, 1850), yet the purchase by 
Paine was the result of a fraudulent combination between 
him and one Power, who was at the time the “land com- 
missioner” of the railroad company, the fraud consisting in 
the concealment from the company by Paine and Power of 
the character and value of the lands, on account of which 
alleged fraud the company had, in or after April, 1581, filed 
its bill in equity to cancel the sale and to compel a recon- 
veyance by Paine, which bill was then pending. 

dd. A plea that the cutting of the logs had been done by 
the Knife Falls Lumber Company, a body corporate in 
Minnesota, with the license of the plaintiff Paine, and that 
the lumber company subsequently sold and delivered the 
logs to the railroad company. 

To these answers or pleas there was a replication by the 
plaintif Paine—Ist, denying the alleged fraud and fraudu- 
lent combination set up in the seeond plea - and, 2d, denying 
that he (Paine) had given any assent or license to the cut- 
ting of the logs by the lumber company, and averring that 
when the railroad company bought the logs from the lum- 
ber company it knew that they had been wrongfully taken 
from the plaintiff’s lands. 

Subsequently the plaintiff filed a supplemental replication 
in the nature of a plea puis dare-n continuance to the etfeet 
that the suit In equity referred to by the defendant company 
in its second plea or answer lad been decided in favor of 
him (Paine), and the railroad company’s bill had been dis- 
missed ; but this replication the plaintiff withdrew to pre- 


vent a continuance which otherwise would have been granted. 


(Record, p. 1%). 


> 
«> 


At the trial the plaintiff proved the value of the logs and 
the time of the taking, and rested. 

The defendant thereupon asked for an instruction to the 
jury to return a verdict for the defendant, which was refused. 
This refusal constitutes the first assignment of error. 

This refusal was right. The exception to it is based Upotl 
the theory that the plaintiff had not proved his legal owner- 
ship of the lands from which the logs had been taken. ‘The 
taking and conversion are conceded, but the plaintiff's 
ownership is denied. The court below held that the rail- 
road company had admitted the plaintiff's ownership of the 
lands in its second plea or answer, 

[It is now agreed, on behalf of the company, that the 
second plea or answer, from which the admission of owner- 
ship Is deduce dd, Wiis merely iil equitahl de fi Hist, which could 
not be tried, and Was hot tried, in) the Fed ral court: ane, 
Jal, that, if this peli aor abliswer is admissible iN) evidence lo 
show an admission of plaints ownership, the ownership 
manifested by itis only an quitable oWnership, arising from 
the contract of sale and the prety ment of the purchase-money 
that it does not show the deliv rv of the deed: and that, 
therefore, Paine’s tithe was not suflicrent to maintain an ae- 
tion of trover 

Both of these positions are untenable. The company’s 
second plea is not merely an equitable defense. Its grava- 
men is fraud: and fraud is cognizable as well at common 
law as mn equity, 

But even if it were only an equitable defense, an admis- 
sion manifested by a pleading in equity can be given in evi 
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fing the logs, which for all the purposes of the present case 
might be conceded to have been lawful. but a suit for the 
faking and conversion of the lows atter they had been cut. 
The suit being one against the railroad company for conver- 
sion of the cut lows, itis ot no colseqience Whitever vhether 
the lumber company had a right to eut them or not, or had 
any license or permission from Paine; so that, even if the 


first part of this instruetion asked tor were eorrect. the re- 
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t tutally erroneous. 
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CHICAGO AND NORTHWESTERN RATLWAY CO. Vs. J. M. ONETE, | 


] Unirep STATES OF AMERICA, 8s: 


The President of this Laite i Stites of Atnerica to the honorable 
judyves of the crreuit court of the United States for the northern 
district of lowa, Greeting: 


Because in the record and proceeding as also in the rendition of 
the judgment of a plea whieh is in said cireuit court before vou, be- 
tween Johu M. O'Neil, plamtik and the Chicago and Northwestern 
Railway COUDPUILY, d. rbehurnt, ch obbbiitiliest> error ly itl Lisapoym read. te 


this er yercel datuage of the said Chicage and Northwestern Railway 


Cotmpany, iis bby it~ COMPO ELLLE popes, = We belie Willing thiset 
error, Ho oanv hath been, should be duly corrected and full and 
~preoody pUrsthcc done to the prrrties iforesatd, im this behalf. dle 
Cotiiane Veotl, if pivoted bees Ddyeaeedny riVe'hh, that then. uneder 
vour seal, distinetivy and openiv, vou send the record amd pre- 
ecoodines aforesaid. with all things coneernine the same. to. the 


. . ‘ ’ aa | ; a4 ‘ ‘ ¢ |} ‘ es? } 
SUL pr hie Court of this | biltesed Slates, tow beer’ Wo th iim Wit. soo Uboeael 


’ ' . | ' 
Vout have the sathie at Washington on the secomd Monday of OQetober 


] 


next, i the said Supreme Court to be then amd ther hieled, that, the 
record and procecdings aforesaid being tnspected, the said Supreme 
Court Pav Caulee further to be dene herein te correct that error 
Wlaeet oft riolit sunbed aceoredinge to the laws and eustom of the Loniited 
States should be donne. 
Witness the Tlon. Morrison Ri. Waite. Chie 
Court of the United States. the 27th dav of April A.D. PSs 
Seesal ( lit ¢ mt. S.. Nort 1 DDi~triet bow Draboracgun 
, A.J. VAN DUSNAER, 


(7, / ,/ ‘ f f Vesrthe ii }), fy sel aft Jowa 


: ? 
J istice ol thie SU prenre 


Allowed 
O. P. SHBRRAS, Dist. J 


| Eendorsed:] Filed Apr 27, Isso. ALJ. Van Duzen, clerk 
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kiled April ytd. rSS.). Levers t hae '" \\ itt iy \ 


by hic milled ice Ww. A. 


Receipt acknowledged by W. A. Foster und 


v Dictated., 
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i THE CHICAGO AND NORTHWESTERN RALLWAY CO, 


State of Towa, being engaged in op re at railroad in said last- 
named State, moving DV Steatn power cars Contaming Pisschneecrs 
and goods over the said ralirouds: threat thre pol, in tO it IStho«o 
October, 1S77, In the citv of Clinton, State o [ow Wiis “ €¢lil- 
. ° ’ } ’ 
ployment (y] detendant as & Cee Pepa i yi Dbelahts sald Cars 
and whilst at said date and in said ¢ TV potetdda T Was ehg borevad PDR Cade 
performance of his duty repairing one of defendant's cars which 
Was standing on one of defendants side tracks, the plaintifi -tund- 


Ing ata height of about tithe feet Trota thie vround on a lacie Whiel “3 
. '* . . . ’ . fi , i 
was mcinhed agallist sald car, the pruceidatiai Wiis Lheh ahead 


through the carcelessnes=, negligence, and default of said de- 


( ' 7h ? } hi} } \ heey y : 
} lendant and its servalhits thrown Lani iV to the grouhed, 
: 4] : ! ’ hentet , } — setae , _ 
breaking the right lee Ol peacednatill ithe tnithiecting pron bidtua 
’ . . i at ’ ‘ 1 Se . a 
other great ana pertianent Myuries, tO Lhe damage ol peraanitiel in the 


7) ae ee ee: ee 
suin of filteen thousand dollars. 


The plamtifl therefore demands judonient ivallist thie sald de- 
fendant for the sum of fifteen thousand dollars, with interest and 
COStSs. 

W.A. FOSTER axp JOHN I. MULLANY, 


. ’ . , . 
Attorneys for Plaintit. 
1) Original Natio 


ln the Cirenit Court of the State ot Lown In and for Clinton County. -_ e 


Joun M. ONerirn. Plaratitl!. —_ 


The Coieaco AND NorTrHwesteEen Rarpnoap Company. Defendant. 


To said defendant 
You are hereby rotith ' tlhisat There Is now a petition 9] said tolsalti- 


tiff filed in the othe of the clerk of the crreurt court of the State of 
} : e . 


. . ‘7 } 
lowa, in and for Clinton county, Clatming of vou the sum oo 
S15.000.00, with interest thereon. as damages for lnuries sustained 
P , | ’ . — . ‘ i | — i . : : } } 
by hhitn While in Vou Crp debe ral LidPootperih Vorur car ==Thies= citiel 
neeliwence, and that unless vou appear thereto and defend before 
ee eo = ae - ' 
Tyenard) vt the second (aii \ {pi Abril teerii, |) IS,S. (oj = i cant. 
: ; hs oo.» 4 } Pa an a _— } ; | 
which will commence on the first dav of April, A. DL USTs. default 


will be entered against vou and judgment rendered thereon 
". A. POSIER axb JOHRX I. MULLAD i. 
{Pfr cus tor PVisciel 7 
' Return on Not 


Srare or lowa,, 
(Tinton (unity. j 


° ’ ‘ : ? _ } } . e$.8 ] es 
| kK. M. Purcell, sherit! of said county. hereby certifv and return 


«dig 


that | reeeived the within original notiee for <erviee on the Oth dav 
7 _ , ’ - ’ ‘ - 

of Mareh. IS7S. and that on the 5th dav of Miareh. PSTS. at the city 

of Clinton. in said county. | served: the same personally on the Chy 


v ; ‘ , } ’ ‘ . ‘ 4% , r . ' , ; 
CULO) and Northwestern Railroad Company, the deieledant there 
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1) THRE CHICAGO AND NORTITIWESTERN KAILWAY CO, 


as good and sufficient according to the said act of Congress, and that 
the said suit may be removed into the next circuit court of the 
United States in and for said district of Iowa, northern division, 

pursuant to the aforesaid act of Congress in such case made 
14 and provided and subsequent amendments thereto, and that 

no further proceedings may be had therein in this court; and 
your petitioner will ever pray. 

N. M. HUBBARD, 
Attorney for Petitioner. ae | 


lo Ajladavit. biled Novenile ;" ¥e LSS). 


STATE OF ILLINOIX, { 
County of i) ae 


In the Cireait Court of Clinton County, State of Towa. 


Joux M. O'Newi. Pil, 
aq 
Tue Cureaco & Norruwesterx Rarpway Company, Def't. 


I, Albert Keep, being duly sworn, do say that To am & have been 
for the past seven vears president of the Chicago & Northwestern 
Railway Company, a corporation duly organized and existing for 
more than seven years last past under and by virtue of the laws of - 
the State of [hmois, and a citizen of satd State: that said COTrpora- 
tion is not and never has been organized under the laws of the State — 
of lowa.and ts fot | and never has been a citizen of lowa: that [have 
reason to believe and do believe that from prepudice and local influ- 
ence the said defendant, The Chicago & Northwestern Railway (ome 
pany, mentioned in the foregoing entitled suit, will not be able to 


obtain justice in ssid State courts. 


ALBERT KEEP. 
Subscribed by the said) Adbert) Keep in my presence and by him 
<worn to before me at Chicago, Cook county, Tlinois, this 12th 
It day of November, A. DD. TSs0 


ft. s.] JOSEPIE BO REDFIELD, 


Notary Puhli wy and fey (nal: Canmnuly, [Hinois. 


STATE OF ILLINOS, | 


} ; 
Cah Conmnly, 
. . - 7 Ps " : ‘° ‘ . } ’ 
| I. eC, KRilakke. clerk Oot Tlie Cortyyit Collrt of Ci County, Tiie 
. . } ’ ° ? } “Sa , ] 
* oe? se. i ; . " ja 4 « ‘ 
same berg a court of record, do hereby certify that Posenh B. Red- wv 
bit atid, ‘ hoe OO BEu bictliit i ake _ 2 if i cf? if cl Tbiit’ AF ‘ SiG 8 Gh he \ is <t 
j . 
. ? } } 
1? , ’ svt , +} 7h " ‘ ‘ . . ° . bas j 5 
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Vs. JOHN M. ONEL 


li Boud. hiled aud Approved Novenl 


Know all hieh by these presse fits thacat thie { byt 


hotin W 


Railway Company, 

lowa, as sureties, are held) and firmly bound 
In the penal sum of two hundred and fifty ch 
whereof, well ana truly to be rate unto the s: 
heirs, representatives, and assigns, we bind os 
resentatives, ane HSSIOTS, jornths 
ehits, Vet Upon these conditions: The - 
Railway Company having petitioned 
county, State of lowa.for removal of a 


olin M. Oe Ned] is pladntiel ithe 


its principal, atiel 


nd C'] 


at 
° 
iif te 


~ 
~e 
a 


Wherern said J 
Western Railway 86 is defendant, to the en 
States it) cuiae | for t he clistriet od Lowa, 
Now. if the said Chica 
tioner, shall enter in the said cirenit: court «© 
the first dav of its next session copies of ally 
sitions, testimony, and other procecdings ib sa 
cl] Costs thieet nia bi bWwarded by\ stile) Ciel 
States if “stile COUT =hial! looked that <catel staal 
properly removed 

LS otherwise, in full foree anid Virtue, 
Witness our hreatiels nic <eutls thos 

A. D. 1SS0, 
JOHN WEARE 


THE CHICAGO & NOR 


RAILWAY COMP 


STATE oF Towa, | 
Linn County, ; 


. ‘ ' ' 
ren @\ Northiiwestel i Peestiweas { 
' 
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ahs tre 
‘ 


By No MO HUBBARD, é 


nee is. ISstb. 


cago W& Northwestern 
care, of Cedar Lesapricls, 

unto Jolin M. ONeill 
Hlars: for the preuNtivetal 
tid Jolin ML OO Neil, his 
Irselves, our lieirs, rep- 


ane severally, firmly by these pres- 


eae W Northiwe Pern 
reuit court of Chinten 
eatise tierein pemeding, 
sided Ch borer a\ North 


. a ? 
eit court of the | tilted 


O., VOUP pett- 


thier | bitte stittes, on) 


Poeess, plewadilies le peer 


i 
‘ P i }} . 
rel csutases, supped ~1i; ij Peay 
' . ' 
bit court of the CU rmited 
‘ ; , ? i! 
Wil  WHOTGTULIV OF Dtil 
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’ ’ ’ ° ° , 
Thieheton, tlreti thils Oblsibeatbot, tor lee Voued: 


1 S.-Aci 
TIHWESTERN 
AN. hc te 


j 


I. Jol mn Wi are, of said county, the surety 
bond, being duly sworn, do depose and say that Dag lent of 
the State of lowa: thisal an “ill | ‘hade I 
beveond the amonit of miv debt<: that T lave pre lies State 
| “taten eel Ven Tit] i \ | 


— . 
’ ‘ ie, ‘ ‘ ’ ‘ 
| low t phadtoie [or = a stitrig & * 


clollaut 


ee } 
seeal , | , ‘ ; ‘ 
Subseribed and sworn to before! l' 


JOHN WEARE 


r. DAWLEY 


1 luk STATE ' 
(Tinton ¢ 
Be it remembered th i 
@ourt of thie “tate of lows Pyeet ‘ ‘| biel 
COUnTV Obl the first Meoticdaas lil ct] ae SS] bit, thi 
Hon. Chas. W. Chase, judg Cy] thi I~t cireuit of the Seven Pryel 


hierntttlinttetnaendinaamamiiiiame Te 
. - 


S THE CHICAGO AND NORTHWESTERN RATLWAY CO, 


cial district of the State of lowa, hE. M. Purcell, sherif of said county, 
and A. H. Paddock, clerk of said court a. following entitled cause 
coming on to be heard on the Sra dav f sateneey A. D. ISS], and 
still during said term of said court the following among other pro- 
ceedings were had thereon, to wil 


Joux M. O’NEW 
rs. yg fh, At Law. 
Tue Curcaco axnp Norruwersrern Rartroap Co, J 


Con this red dav of Ja UG ry, A. 1). ISN], this Ciulse cahie Obl to bye 
heard upon the application of the defemdant to remove this case to 
the net States elreutt COLPL. 

The pl MMH appearing by W.OA. Foster and Jno. T. Mullany, his 
attorneys, aid the defendant bey No M. Hubbard, its attorney, and 
he cou-t liaving ware std “pplication and beme fully advised. | 
lic premises vralits the same 

It is therefore ordered by the court that this case be re- 
Lu moved to the United States crreuit court for the district of 
lowa tor trial. 


< 
¢ 
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Tue Strate or Towa, |... 


( / plow f citpliy, ) 


PoAL TL. Paddock, clerk of the cirenit court of the State of Towa 
mand tor said county, do hereby certify that the above and forewo- 


‘ ; , foe . ; } ] . : + 

ne Isa eure nid Prerice i| HHSC Pipe an itl the papers and of the record 
. ; ? , } . . = } oN ie } ‘ ’ re 
entrv of chanee of pride Of traded wh the tLhoVve-ehidbied Callse us fully 


as the same romains on file and of record in liv ofliee, 
lho testimouyv whereof T have hereunto set mv hand and affixed 
thie seri] of said court at thie Court-homse | in the eity of Clinton, in 
sald county, this 24th dav of February, A.D. PSST. 
[tial A. Hh. PADDOCK, 


('/, ak ot saad (inyt 


2] lin the United States Crreuit Court, District of Lowa, Northern 


Tike Cire aco & Norruwesrenn RATE. \& OMPANY. J 
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Vs. JOHN M. O'NEILL. (y 


Endorsed iis follows: John MM. (Neill rs, The Chicago W N. W. 
Rev ('b, Motion for more =peeitic statement. Filed 19 April, ISSI. 
Il. WK. Love, clerk U.S. et court, Niu. district of Lowa. 


ye live ndnecud lo Pitition. 


In the Lnited States Cireuit (ourt., District 7) lowa, Northern Divi- 
S1on. April Term, ISS1. 


Joun M. ONetit 


‘a 


CHievago & NorTriweksTEEN RALLWAY COMPANY. 


The plaintiff, Jehu M. ONeill, hereby amends his petition herem 
filed. and states that the said defendants and its awents, seeing and 
knowing that plainti® was on said ladder as stated in sard petition, 
carele TAY siniel bit eligenthy, anid \\ ithveotnt any notice fe poleurnetael, Vlo- 
lenthy run an engine and wav-car against the line of ears on which 
plaintiftl was at work, the concussion following throwing plamtifl 
to the ground, as stated tn said petition, 

Wo A. FOSTER axnp JOTEN MULLANY, 
Att ys jor Pharntill. 


ncdorsed ils follows, lor Wil No. —_" uU.8 erreult Court, Jolin M 
(Ned! UN, (Chicage NV Northwest rh Railway Co. Amendment to 
petition. iled this 20th day of April, ISst Il. WK. Love, clerk, 
U.S. et et. 


> Lanneuv / if if fey Pitition 
ln U.S. Cireuit Court. Dist. of lowa. Northern Division 


Jorn AM. Oe Nea 


The Coteagco Anp Nomroiwesrern RAmiway Co 
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CHICAGO AND NORTITIWESTERN 


RAILWAY Ct 


Vs. JOHN M. O NEIL. 1] 


Wherefore defendant prays judgment. 
N. M. HUBBARD, 
Athy for 1h ft. 


Filed April 20, ISS1. 
H. K. LOVE, Clerk. 


2 [‘nited States Cirenuit Court. Northern Distriet of Lowa, East- 
ern Division. April ‘Term, 1SS5. 


WepNESDAY, IStiu pay or Arrit. A. DOSS 
Second day. 
[fon. Oliver P. Shiras presiding. 


Joun M. ONett 
The Cur aco AND NORTIEBWESTERN RATLWAY Come | 
>. 3 # 


This cause coming on to be heard. the pli, appeariny 
o-ter. sq. and John J Martians lsd. lis attorneys, a u thi ssid 
defendant bv No ML. Pnbbard, Reqs and Chas. A. Clark, Exq., its at- 
t | prota Catal il JUEN Ol twelve revere ‘itned hawt brie dh, itl 
zens of the district, who were duly enipannmebled., tried. and sworn 


‘aoa true Verdict to give ac- 
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= oo ha. a 
Coredine to the law ahle thre « y lebediee 


The hearing of the evidence not concluded at the lour ot adjourn 
Pie dit. 


os! owin R=DAY. Muar dav oft April, \ |) ISSS5. 
Third Da 
Hon. Oliver P. Shiras presiding 


Joun M.ONeti 


THe Cuicaco & Nortnwesters R. R. Co. J 
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l2 THE CHICAGO AND NORTITWESTERN RAILWAY ©O. 


29 Mripay, 20th dav of April, A.D. 15s5. 
Fourth Day. 
Ion. Oliver P. Shiras presiding. 
Joun M. OONEILL 
Us, No. DZ. Law. 
The Cuicaco & Norruwestern Ro. RL Co. | 
This cause again being called, the jury came into court, and being o 
all present, delivered the following verdict, viz : | 
“We, the jury, find for the plaintill, and assess his damiges at | 
fifteen thousand dollars. 
i II. I}. \V MLCT, hore man. 
It Is therefore ordered and considered by the court thriat the satel 
plaintiff have and recover of and from the said The Chicago «& 
Northwestern Railroad Company the sum of fifteen thousand dol- 
lars (815,000.00), together with lis costs in this behalf amd the costs 
of suit, taxed at 8 
The plaintiff thereupon gave notice of appeal to the Supreme 
Court of the United States, — presented his bill of exeeptions, 
which was signed by the court. 


+t) Pill of berceplions, 
In the Crrenuit Court of the United States, Northern District of Towa, 
astern Division. April Perm, i855. Dubuque. - 
JOUN M. ONege, Deft in Error, 
is, 
The Ciicaco & Nonriwesreesn Rarway Company, PU in Error. 
be it remembered that now, to wit, on this April PS. 1885, it) still 
being the April term of said court, the above-entitled cause came on 
for trial before the Honorable O. Po Shiras, judge, and a jury, W. 
A. Foster and J.T. Mullany appearing for the plaintitf and Charles 
A. Clark and N.M. Hubbard appearing forthe defendant. and there- 
upon the plaintiff to sustain the issues on his part, offered and in- 
troduced the following testimony, Wit: 
>i Transeript ot Testimony 
In the Cireuit Court of the United States, Northern District of Lowa. 
astern Division. 
Joun MEO Nen ~ 
Tuk Citceaco & NORTHWESTERN RArLway Company, 
Arrit 1S, 1885 
Joun M OoNedn. being dulv sworn, testitied as follows: 
(duestioned by Mr. Foster 
Direct examination : 
(). You tmav state vour tame to the mary. 
yur < 


vs. JOHN M. O NEIL. 133 


A. John M. O'Neil, 
(). Where do you live? 
A. Clinton City, Clinton county, Towa. 
(). Tlow long have vou lived there ? 

A. Since November, 1S65 

Q). What has been vour business or what was vour business up to 
October, IST77 ? 

A. 2 Calyy nter and ear builder, 

(). In whose employ were vou ? 

A. The Chicago & Northwestern railroad, 

(). When clic you enter the f Hinprlaw tans tit «ol thie ( hiecawe and North 
Western Railway (io. ” 

A. The 17th of November, TS6o. 

(). Now, will Vou “tute to the LLLAY Wit your DtUSteSS Was ps “1 
car tinnisdae ps 

A. My batystnne SS | whys! | Wits hired fey Wil él comedy berptledeer 
5 ). Lidl thi Northiws <tern rutiwayv buat) them own conchies ? 
\ Thev did at that tre. and hy) to ISG. ar brew: thasat 

is the Lown diviston conehes, and directors coach, PE belteve one 

AF Prick tha \ have: a <The for the tinnutaecture of this class of work 
that vou speak of tn Clinton? 

A. Loh ar. 

(). Who- were vou working under 

A. Working under, in the first place, Willtain Catapbell and in 
the next place Richard Wharton, and then under Mr Preston at the 
tiine of the inmjpury, 

Q) At the thie vou recetved some tnjpurtes in the month of Oe- 
tober, "Sg, ? 

A. Yes, sir 

Q). Who was vour immediate foreman 

A. Master Car-Builder TL. Lb. Preston 

Q). What was vour position dn the shop with reference to baving 
charge of any of the employes in the absence of Mr. Preston? 
A. DT heed charge of the building of wav-cars in the shop 
). Pwill ask vou whether vour ctiplovinent r quired vou to da 


chta lsabvoor Olitsiele thie Leaps Co, Tiger event ea poate : 


‘ 
() Wi 1] whi Mt von Were: sé) cred reed, whit Work 7 7 Ver biaave le 
do outside of the shops. if a 
A. Putoon leeks, put in windows, putoon hianip brackets, flag lold- 
ers, seniel the like 
(1). Where was this work dom 
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12 THE CHICAGO AND NORTHWESTERN RAILWAY ©O. 
2 Fripay, 20th dav of April, A.D. 1SS5. 
Fourth Day. 
Hon. Oliver P. Shiras presiding. 
Joun M. OONerILL 
Us, No. 52. Law. 
Tur Cuicaco & Norruwesrernn R. R. Co. 4 
This cause again being called, the jury came into court, and being o 
all present, delivered the following verdict, viz: 
“We, the jury, find forthe plaintiff) and assess lis damages at 
fifteen thousand dollars 
‘TL. B. WELCH, Foreman. 
It is therefore ordered and considered by the court that) the said 
plaintiff have and recover of and from the said Phe Chicago & 
Northwestern Railroad Company the sum of fifteen thousand dol- 
lars (815,000.00), together with lis costs in this behalf amd the costs 
of suit, taxed at & 
The plainti? thereupon gave notice of appeal to the Supreme 
Court of the United States, — presented his bill of exeeptions, 
which was signed by the court. 


opt) Bill ot brceptions. 
In the Cireuit Court of the United States, Northern District of Lowa, 
astern Division. April Term, i883. Dubuque. 
JOHN M. ONern. Deft in Error. 


is 

THe Cireaco & Nontiwestens Rareway Company, PP in Error. 

Be it remembered that now, to wit, om this April PS. 2885, it) still 
being the April tert of =e court. the above-cntithed cause came on 
for trial before the Honorable O. Po Shiras, judge, and a jurv, W 
A. boster anil Z. : ¥ Mullany cipoyy arine for thi peleatntith, canned { ‘har = 
A. Clark anal N \I. EPrrtebesrred chpope “rine for tly aT fe-niedsunit. cogil there- 
upon the piamtil to sustain the issues on his part, offered amd ine 
troduced the following testimony, te wit: 


>t Transeript ot Testimony 
In the Cireuit Court of the United States. Northern Distriet of Lowa. 
sist rt Division. 


Journ ME OP Ned ~ 


iN, 
The Citeaco & Norrowestrernn Rarway Cewpasy. 
Arrit 1S, ]SS:5 
Joun M OoNean, being duly sworn, testified as follows: 
Questioned by Mr. Fosrren 


Direet exatnination : 


(2. You may state vour name to the jury 


Me; 


Vs. JOHN M. ONEIL. 3 


John M. ONeil. 

Where do vou live? 
A. Clinton City, Clinton county, Lowa. 
(). Tlow long have vou lived there ? 
Since November, PS65 
Q). What has been vour business or what was vour business up to 
(etober, S77 ? 

A. a Carpe nter and car builder, 

(). In whose eniplov were vou ? 

A. The Chicago & Northwestern ratlroued 

td. Wien lid you enter the Hinprlar mientot the Chicago and North- 
Wester Railway [a7 

A. The 17th of November. PS65 


t). Now, will Voll state to the rary Whaat your by) listless Wis as fg 


—e 


. . ’ ) 
eur filtishier: 


A \ly lus Css Whit Wilts hired foo Wilts ii consnecty berapled r 


5 >. Dick thy Northwestern Peata Wats beraniel their own conches ? 
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‘) Lick thi \ larvee a —Thenp) for the meanutucture of this class of work 
that vou speak of mi Clinton? 

A. Yes, sf 

‘) W hic- Were Vou working titi r 

\ eb neo under. dn the first place, William Campbell, ane 
thies ay Nace Richard Wharton. and then uider Mir Preston at the 
neg this hea wn. 

(). Mt the thie vou recerved sete iipuries in the month of Oe- 
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20 Kripay, 20th day of Apmil, A. D.15s5. 


Fourth Day. 
Hon. Oliver P. Shiras presiding. 
Joun M. ONEILL 
Us, na. 3 taw. 
Tue Cuicaco & Norruwestern R. R. Co. J 
This cause again being called, the jury came into court, and being o 
all present, delivered the following verdict, viz: 
“We, the jury, find for the plaintiff, and assess his damages at 
fifteen thousand dollars. 


H. B. WELCH, Foreman” 


It Is therefore ordered ened considered hy the court thisat the sitlel 
plaintiff have and recover of and from the said The Chicago & 
Northwestern Railroad Company the sum of fifteen thousand dol- 
lars (815,000.00), together with his costs in this beladlt “tied the costs 
of suit, taxed at S : 

The plaintifl thereupon eave notice of apped! to the Supreme 
Court of the United States, — presented his bill of exceptions, 
which was signed by the court. 


-t) Bill of berceplions, 
In the Crrenit Court of the United States. Northern District of Lowa, 
astern Division. April Term, is8s3. Dubuque. + 
JOUN M. ONetn. Deft in Error. 
‘x. 
The Cureaco & Norruwestenn Rareway Company. PUY in Error. 
Be it remembered that now. to wit. on this April PS. 2S85, 1t stall 
being the April termi of =i Court, the aboves rititled Citlise Cable Of 
for trial before the Tlonorable O. PL Shiras, judge, and a jurv, W. 
A. loster anil J, z, Mullany appearing for the pelearnititl, ane ( hear = 
A. Clark and N.M. Tabbard cuprp “urine forthe defendant. and there- 
upon the plaimtif to sustain the issues on his part. offered) and) in- 
troduced the following Tt =<timony, feo WW if 
> k Transe papel of Testimony 
In the Cireuit Court of the United States. Northern District of Lowa. 
eastern Division. 
Joun ME OY Neen ~ 
ed | 
The Chicaco & Norruwesternn Rareway Cewpasy. 


Arrit. 18, 1883 
Jounx Mo ONean, being duly sworn, testified as follows: 
Questioned by Mr. Foster 


Direct examination 


(). You may state your name to the jurs 


t 


Vs. JOHN M. ONELL. BR: 


A. Jolin M. O'Neil. 
). Where do vou live® 
A. Clinton City, Clinton county, Lowa. 
). Tlow long have you lived there % 
A. Since November, 1865 
). What has been vour business or what was vour business up to 
October, IST7 ? 

A. A carpenter and car builder. 

(). In whose employ were vou? 

A. The Chicago & Northwestern railroad 

(). When did you enter the ¢ Hiplovinert of three lilewee and North. 
western Railway Co,” 

A. The 17th of November, PS6o. 


(). Now, will vou state to the jury what vour business was as a 


, 


- 


car tinisher? 
.. My beupsinne Ss . Whit | Wils lire for Wilts ii corned) boeatlede r 
5 es (>). Did the Northwestern ritiwayv build therm own coaches ? 
\ They Atel ot that tre. cine ty} to IS72. DT beliey = threat 
Is thie lows (IVISIOnN cone lie . satped chin ctor s corel, | oir Vor ole 
LF Lick thie lave ag “Theny) for the mirmmuticture of this clas- of work 
that vou speak of mn Clinton? 
A. Yes, str. 
(). Who- were vou working unedet 
A. Working under, in the first place, William Compbell, and in 
thie ment polrnen Richer Woisrton. ated then under Mer Preston at the 
Titties cok Cbbee TPEPTEPA 
} 


Q). At the time von received some tnipurtes in the month of Oc«- 


OG. Who wns vour immediate foreman 


“ 
A. Master Car-Builder TL. L. Preston 


(). What was vour position in the shop with referenee to having 
charge of chPaN ia] thi Crp ov es ri thi shleserdpaes co] \Ir iM Tend} 

V0 OT heel charge of the building « rs any thee 

(9. Twill ask vou whether vour « hient required vou to de 
rive dathoor Ourtspede: thee Liens ot Tf bidecudas 


i ' ~ | - i rie "ss 
2 ’ ’ ’ 
P| Not \ere Pet TOV eorvede l= cy! \l) | iz ~Terd) 


t 
7 \\V ry ‘ } ty ' } 4 . ’ , ; 44 , 1% i ) . ‘ 
‘ Sone Ve unt ue Ver Were =) erpede i; ¢ i ) it sf rh tj j Ve i Fay i@) 


do outside ool ti iT I ! : 
’ 
\ 1") I (it) ae | \\ I) Ai\\- | i l)} } 1}? ] "hh 6 ~ ow di i] 


4 
: 
\. Sometimes my otha rel tow th ye SOPmet Des 
, , 
be? ‘ \\ l} Tris = ' | i I This 
oer vier. ait 1 r bow thi TT (s 
} 
te\ Tiie a) had a ’ 
- ' ’ a ; 
LF Wohien \ ° 4 \] 
Were VOU dTbestribeted: itis ! Vi 
\ Yes =!] 
. ’ ] ? ' ’ 
oat ‘ ‘ : ‘ +} ; , ; : 
‘). You peait\ = fi A Pie | . Re | il ,* ‘ cil tt i’ wh fr] prart 
e . 
| ; 


; 
ol ia track, set caper ane known as th Wiavecar track 


iihpneeetitetesemneatinetosdttiinlhanchsittiansasae-ansthahagenditiereane tee an ee 
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2) Kripay, 20th dav of April, A. D. 1555. 
Fourth Day. 
Hon. Oliver P. Shiras presiding. 


Joun MI. ONeEIEL 


UN, 
Tne Cuicaco & Norruwestern RoR. Co. J 
This cause again being called, the jurv came into court, and being _ 


all present, delivered the following verdict, viz: 
“We, the jury, find forthe plaintiff) and assess lis damages at 


fifteen thousand dollars 
’ I]. 13. WELCH, bore man. 


It Is therefore ordered and considered by the court threat the setlel 
plaintiff have and recover of and from the std The (Chicago XW 
Northwestern Railroad Company the sami of fifteen thousand dol- 
lars (S15.000.00), towether with lis costs in this belalf and the costs 
of suit, taxed at 8 

The plaititl thereupon wuve hotice of appeal to the Supreme 
Court of the [nited estates, — presented hii bill of EXCEPTIONS, 


which was signed by the court. 


30) Pill of Eeceptions, 
In the Crrenit Court of the United States. Northern District of Lowa, 


astern Division. April Term, iss5. Dubuque. oa 
JOHN M. ONege, Deft in Error. 
ge 4 
THe Cuicaco & Norriwesrenn Rareway Company. PP in Error. 
Be it remembered that now, to wit, on this April PS. 2SS3, it still 
beine the Apriv term of said court. theabove-cntithed cause came on 
for trial before the Tlonorable O. DP. Shiras, judwe, hed oa jury, WV. 
A loster ane s. Zr. Mullany appearing feoy thi pelaatntitl, ane ( heer = 
A. (‘lark ana \ \I. PParteloare chprypy aring forthe cle te thedevtat, atid this e- 
upon the plammtil, to sustain the issues on his part, offered and in- 
troduced thie following tt ~timiony, ep Wit: 
>i Transe rapt at Testa; pital ; Sti. 
[In the Cireuit Court of the United States. Northern District of Lown. 
eastern Division. 
Joun MI. ONEn ~ 
‘se. ’ 
—_ ' 
Poe Chic aco A Norruowestrernn RAILWAY CoMpany. | 
Arrit 1S, ]SS: 
Jous M OoNeme, bemng duly sworn, testified as follows: 
Qduestioned by Mr. Posten 
Direct ‘ Nnmiiation 
(). You may state vour name to the jury 
jur mn 


Vs. JOHN M. O NEIL. 13} 


A. John M. O'Neil. 
(). Where do vou live® 
A. Clinton City, (‘linton county, lowe. 
(). Tlow lone have you lived there ? 

A. Since November, 1S65 

Q). What has been vour business or what was vour business up to 
October, IST7 ? 

AL A carpenter and ear builder. 

(©). In whose eniploy were vou ? | 

A. The Chicago & Northwestern railrocse 

(). Wien ied you enter the ¢ rinpolawinn tit of thre é liieage abd North 
western RL ulwav > 

¥ Phe l7th of Nover in ¥ Ist 


(). Now, will Volt state to thie La Whisit Vour betrstrne s= Was ms 


, 


Cur tinvishies z 
3 \ly PIsitess : What | Wils hired for Wits comedy betanlede r 


ou ) Did the Northwestern mulwayv build ther own couches ? 
A. Thev did at that thie, and up te PS@2, DP beltewe : that 
i< the Lowa division coneles, and directors coach, TP believe one 


i dic] thie have g nO for the menmtutiuecture of this class of work 
that vou speak of ry C dayton 7 
A. Yes, sit. 
). Who- were vou working Under 


A. Working under. in the first place, Willian Ccrmpbell, and in 
thie: hheNI prtiere Richard \\ hiarton, a «| Tigecte tbteedes \ly ‘My stoote ail thre 
balla taal 


() At the time vou recerved sotie dnjpurtes In the month of Oe 
()0 Who was vour tmtiedtate foreman 


7 
A. Master Car-Builder Ph LL. Preston 


(). Wohint was vour Prost tlon 1) the shop with referenes to having 
, : 


charge of an of thre « Hp aves tbsetiee of Mir. Prestoy 
Lo OT obieceld charee of the butldine rs rn tha nT 
). Will as] ou Whrethies brievdit J life«d Vol 1 ‘fer 
cht lsabvent Cnyisiel ye St () bipeceta 
\. Not except by orders of Mr P 
() W i bpeed Vest] Wel =ip be*] Viet VW yg = | ] } a> Te) 
do outside of the shops, it any? 
\. Paton locks. | Wi ‘3 no latap brackets, flag hold 
Cres Piel thy 
(9) Where was this work « 
\ — } j Pile ’ 
b> eed) . ty 
} ve ‘Tf! i] ¢ +e 
\ | ave I 
GQ. When , . Meo? 
Were VOUT - | 
\. Yes, sn 
Q@ You may s . rack, or part 
of a track, set ity irt and know: r track 


ee ete CS OU Cli RE — se Bin ke lia lg ah IR A i MB Os Soe 


1} THE CHICAGO AND NORTHWESTERN RAILWAY CO. " 
A. Yes, sir: there was 
(). Where was that’ 
A. That was in the upper yard, between the cut-ofts. 
Q. What was the number of the track ? 
A. The number 2 track. 
(). Between the cut-offs on number 2 track In the upper yard was 
the Wav-car track ? 
A. Wav-ear track : ves, sir. 
(). You may state for how long a time you had been required to - 


eo Dp vont thie Way-car track ti make repaurs. 


A. For about a vear occasionally. 
(). Hlow frequently? Tow often each day, or each week, did you 
cvgy ? 
A. Onee a week, perhaps sormetimes twice it week, and then again 
not —; the last time Twas up Thad not been up for three months 
or therenbouts 
(Q). Do you remember the day on which vou received your injury ? 
A. Yes, sir 
3 (). When was it? 
A. The ISth of October, IS77. i 
(). Now vou tiayv state what, if any, instructions vou received, and 
from Whom, to minke rm pails on that occasion. 
A. Mr. Preston ordered me to make three lanyp-brackets and put 
them on ear $l: that TP would tind it in the upper vard, on the way- 
car track. s 
(>. Three ‘ amy -brackets? 
A. Fone 
Q). What time in the day did vou recetve this order? 
ae About somewhere in the neighborhood of S o'clock or halt-past 
oht, thereabouts. 
"0. ln pursuance of this order what did vou do 
A. TP went and made the lamp-brackets: also had an order to put 
on aside handle en another way-car: Tmade the lamp-brackets and 


od 


went to the upper vard te put them on 

(). Can vou shew to the jury how these lamp-brackets are made? 
Pe NX] F tH) fe thie Ae Whisat kine of lamipebrack is You hide 

A. When DT recetwed the order trom Mr. Preston | asked lina if it 
Wiis cili Pron renrtea| Car ania bye =r i Wiis, so beisacde the brackets 


ph es } ’ } a" : ] >» } +*. ] J , ] 
Witness liere shows wooden bracket s ich ils he used . alti d exp: L1}is ~ 


A. Tle said it was net an tron-roofed car, When T got up there 


‘ , ae : . ,* . . " " . } 
[used this block (indicating) for Lowa diviston lamp-bracket, 
- . ’ ‘ ° : . 
be) When I got up there | found it was. an iron-roofed car and 
i 
ning : i ge hutie ; ; ; am as 

Wotlidh Deed a tioen iike Thils Cilbedleatlhio) a thilexker block, so 

+} . } . I oF = + | | | r} | 7? } ~ “yt ] 17 hy: . 
tiie ELDER pee tect iN Weoothied Lbsvyaee Porth taats =o, Without golmge back to 


thr shop, [ took this and took that much off 


Vs. JORDEN 


(Witness here tukes il block died braeddcaets 


the side to nastke it thir y. 20 


a Chicago division ear.) 


I. 


(). Show how the |: 


the wall as the car, as. 
(Witness here iIndteates t! 

anil thie block =CTOCWeE 7 oh to the r 

the bottom and two at thy Coop.) 


at i 


(). 
at lantern-handth right on? 

A. Yes. sir: thes bulls eves, 
two screws, and two 

(>) Jlow mitiel 


a: if 


Phbeoye 
} 


! } j 
Work «liel Voll cb 


3 pit. ome on three scorntvecast 
thd be a bracket on eanel ened « 


put oneon the northwest corned 
side: then TP came over at 
oo) tha Cay eon tli outh shed 
onan old one broken off 1 
out these screws in the old bracke 
() Wit size screws ” 


Col porudbat ini the =f 

() | clon! Peeribedibioel cabventit thie 
is the No. TS here Chold rer tape seh 

A. The largest size vou lias 

(). That was the size screws ve 

Yes ol [i that class © 
peril ket ctiiad thir er} tiie Pell i’ 
wood brace, and there d- “| 
Wood. si this -crew bias —t? Tae ne 
space and inte the bra 

(J inne reel q*Tiq*e ley } 

\ \ i 7 bed 

() Was that thre Pererpe \\ 

Yo: -~]] Trillik th ! = Tf 

aly _ «| 

() \\ ' AS | : | ’ 

| : . = ’ 

\. When FE put thi 

vi a] On x 
th? aw ’ - 69] ’ 

on this one: then — tou , 
the middle: | Pring lent beiaed tee 


bili 


unp-bracket rots coly f 


It T understand vou, Mr. O'Neil, these are jus 


tbte Cheer 
i 


i ee ee ee oo 


Me. ONEII 


‘s that he cutia piece oll 
hy ii= Wiis tpaeud (oti 


ily braickel =U 


he side of the car, using 


mar as Voll cid 


long strip is screwed to the block 


“tr W ith, [Wo laree beeey V screws atl 


1 tlm 7 fer bsebeerdnne 


weed on to the ear wath 


Veet] ‘rep Got] Tee this cor 


Corny ol tee cory cabbed thren theca 
? ’ 

| iy ’ ~Jele | Warelit eon) tly, cothyet 

’ ‘ j ! } } 

| LE Webbt tor thre cotlfier <tele obi 


t there was three om the morth 


} Dans | } ’ 
(f potl thbracket on the tmrtdadle of 
’ . , , | , , ‘ 
’ , ; ‘ 
trl] | jt] Lyae pri Ke itasel \V iis 
th ection: so Thad to draw 
, 

} } r?} 
es , 7 ' 
to] | I th oeotdts, al meV Wed ii 

’ ’ 
“170. Nir Ob Neqh: ean vou te Wwohptedy 
‘ ri x 
Seai” 
inet eoty! 
. T 1 ; a 
‘ l- meu we i. , ! pie 
‘ ? 
veon Pod] hick heared 
ierian feo 4 bhierdn Ubae 
‘ ; | ' \ ee | 
' 
i i lie , ; 
; 
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' 
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ing window; this window slides; that is where the conductor puts 
his hand out and hangs his lantern on the bracket; some of the 
men are not tall enough to reach that on the end, and they do not 
use them: thev use these. 

(). Are those lamp-brackets the place where the bull's CVeS hang 
at the end to show the engineer the end of his train? 

A. Yes sir. 
Q). Explain tothe jury how you had to put.vour ladder, 
\. fT put the ladder against the side of the track ; the distance be- 
tween the tracks is, | believe, seven feet: ten between the rails; this 
car is 9) feet do wide, and the rails are pretty near d fect S & 3, and 
consequently there is about 2 feet 4 inches of the car projecting 
over the rail: then my ladder would bring my feet against the 
rubies, another IS inches trom the side of the car: consequcntly they 
throwed me down on the ends of the tres on the main line track ; 
When they struck the car the ladder went that wav and acted as a 
fulcrum to throw ie. 

(). Just show where that bracket was to MADE 

A. There between those two windows. 

(). “vow, then, where did vou set the ladder ? 

A. Where the screw is set. 
OS Q). The bracket was between the ladder and the window ? 
A. TP could not put it on by putting the ladder this side of 

the window: it would be too far away; the window is two feet wide: 
conseq ucnthy I could not reach to the east side of the window ?” 

(). L understand vou to say if vou put vour ladder to the left of it 
it would go into the window. 

A Yi ‘, =I. 

(). Ilow would it throw vour back ” 

A. Throw me in about the position Pam in new. (Purning lis 
back on one side of chair.) 

(2. As that is represented, from which direction did) the cneine 
finally come’ 

a. Krom this end: this Wis the thirel Cur: there was TWo @Cnsi ot 
me oan. 

(). [| will ask Vou to state to thi yur Whaat preeautlotis Or ONG 
bration Vou riade before vole Ly) ond the car, to ascertain whether 


*- 


, 


, 


vou Were liable to an Ayr Prodi an aupproaching caror ehaolie 
A. I hiss been th 


‘ 
. } ] — vere * — ? ‘3 . * 
the switebes, and if the switehes are turned off the track vou are 


; 


custom alWaves. ino mv observation. to moties 


? 
oat J ae ! ¥ Bow 
ordered, tO Work Obl Votl ue. Suat Geen Se. shied Thperses Way Tt] ried ao] 
. , } ; 
. , » op ~ * . . ' 
from) ndaaber 2 the wav-ecar track 
, . : . , 
i). I Lavi mahwhV SWitelies Wats hecess<aryv Proms the er:ist tooob t "hheval 
, . oS . . , 
oli before Vou could te dnptired trom: the ors 
-? } } ae } 
abe? A | RECW TeV Combled bret cotnre LEg> Dalltapin YS tliehe Wits a 
. . : . is 
: o> one 
Ireinoon number 2 withen nV ehvine on Phevoomius 
. . " }? 4. et, sath rr) . t 44 seed — e 1 , ‘ 7%» , 
if) eauTile a}? iPeeth i iit POPURGSls Beet t ek” ££ WO) ™ Sn FEE FEC°S ot) iiie re r} pet ie 
o. as » > Eee i e sro? ‘ 1? ] oe © 7 4 ae a . +s ‘ , | * . a4 J 
trike kK. ceqaad (raie -\Wi { ti CPLaue? ii Lidii i in eet m. ahi LSee ae Tee ; 8 i “WItcil 
] } ’ +! m . P +* } 
ic ie Thaethi Ob Tike Wavecal track. 
rege ’ : ‘ ’ ‘ e : = 4 . . ‘ 
Q). Then. as Tunderstand vou. it would necessitate the turning of 


VS. JOHN MM. ONETL li 


four switches that were turned off from this track that you were on? 

A. Yes, ~ir. 

(). Ilow were vou protected from the other way ? 

A. There Wiis oda Ciils alone the Wav-car track, about 4 ors hun- 
feet of track between the cut-olls, and there was there was four or 
five Cars In the burnieh I was working cold, and then there Wilks ole 
three or four rods further west, ane ther there Wis o or bor 6 
lone thrcat Way hoor il considerable distance. ‘There Wiis considerable 
distance between the nearest one west of me and me. 

(). Twill ask vou whether in vour opinion these cars could have 
heen caught Ll}? and run down to where you Were without Vour see- 
Ing them? 

A. No, sit. 

(). What was the condition of the track east of Vou, looking eiist 
from Where vou Were working, iis to it~ iy hie I Ve | i 

A. It was a level track. 

(). Tlow is it with the country round there, the vard ? 

A. All lev l. 

(). You may state to the jurv whether or not there was anvthing 

to prevent switchmen and engineers and firemen comune in 
bt) wud ocrossing over these switches bearing to the nerth- 

ward: anvihing te preven their seeing Vou, as vou were 
standing upon the ludder? 

AL No. sir: there Was nothing to prevent them - 

). Are the tracks straight at that pedanen 

A. They ure strai@tit at thasat plete 
[ Phieadl thie Phbchl di tracks ” - 

Yes, =IT’. 

And the ecut-olls are diagonally across” 

Yes, sir. 

Llow lope histcd Vou ly it) ‘iy ya tlhe lracheder’, \Ir. (> Neal, by fore 
you felt the cars strike? 

A. Well, Lid) mot time it. but | <hould jud 
three minutes—probably two minute. 

{ 


{ 


e between two & 


Wohisat: dised vou done Up to that tie’? 


) 
« 


A. When became around from the west end | looked down the 


' : 1 P " oe en 4 . s 
track and saw Plennesyv and Whittey cwodown. They were working 
On the car beNt east ot tine Porat PaaVe Ger ideres CPt DEV TPT, peut thi 
: ‘ 
i] ichkel if) bit \ Phil htt. LTiel tdi it} Ltiel petal ide Tha fot) tery tive ‘ iT. chit. 
then Went down WX took the serews out: when [ got them out | 
>,? } ’ ' ’ ZZ st ° , i . ¢} ** . . 

SCG popeced Upp aaeeuddh Cen pe bber Dore tried Thiehs thev struck 

‘) ae \ Pricit) | i i ‘ 

\ | ' sili ; ] i | } ‘ | Lye} | ; ~ 

‘) | | ii i} i'd j=! 5” 4 ib t@ tke tat 
? ’ 4 «4 / 
IWo scl ) i th] iN \ ‘ 

{) i] mA ¢idel i Pete ; bri Be 


ct] Pritt a 1] i ! i | re feo to i? i} 
Q). Did it make some noise in breaking these off” 
\. Yes, some: nota great d hough 
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Q. I will ask you while you were doing this work how near vour 
face Was to the edge of the car’ 

A. Within 4 or 5 inches of the car. 

(). You were standing upon the ladder how far from the ground? 

In the neighborhood of 7 to 8 fect—along there. 

Q. ‘That is vour feet were 7 or S fect, do vou mean? 

A. No; at the latter time when [ was uy) vetting the bracket they 
were up 7 or 5 feet. When I was taking out the screws | would be 
16 inches lower. 

Q. As I understand you, you mean the jury to understand that 
you first laid your tools on the toy of the car, stepped down one step 
and unscrewed two screws, and broke two off with the hammer, and 
then stepped up, and then they strack’? 

Yes, sir. 

(). What were your oppotunities, Mr. O'Neil, for looking up and 
down the track when vou were in this position upon the ladder? 

A. Not without turning round. T could look up the track west 
partly, but wouid have to lean out some to get a fair view. 

(). — Is tow: pong where these odd cars were standing along 

. Yes, si 
42 (). [low was it eastward, the direction the engine came 
from? 

A. Would have to step down or lean back some ways: my line of 
vision would be obstructed by the cars—the line behind the cars— 
While IT was up close to them, while [ was at work. 

(). Twill ask vou, as a matter of fact, if vou heard any ringing of 
bells, or if von received any warning ” 

A. T received no warning. 

(). Twill ask you if vou slipped or fell any time while vou were 
on the ladder on vour own motion ? 

A. No, sir. 

(). Or made any imisstep ? 
m4 No, sir. 

. You mav explai ito the jury just what von discovered at the 
the cars struck. 


a 


t] me 
Noon adjournment. 


(Q). You stated before dinner, Mr. OONei]], T believe, that in coming 
in from the south side. in the manner vou were informed the engine 
came In, threat Vou, on the ladel r, Would be tn plain ~ielit ot the pers 
sons operating the train, or, at least, the one on the side next to 
vou? 

A. ¥en, sit 


(). Twill ask vou, Mr. ONedi], from whe re you wen, sUpposing 


ne Wits Yolligg to Moe across oto Trick No. o>. Wear wae re Vou 
: _ ye ae — a. oe is } a } 
were Working. if vou could tiave discovered the turning of the switeh 
, > * ww. | ‘ ® _— : les z 
sinsenaluaiieile aia O TACK No. -. Where vou were Worn lig 


* ? i . : . : : ‘ , 
A. Not the Tast switch turning onto the wav ear track. IT could 


POt see, 


43 (). Suppose that this engine and ear, instead of coming in 
Ot) track No, Ze hal raitenedesi te priiss north of vVeu onto 


‘ 
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track No. 3, could vou have discovered a change of that switeh 
which would allow them to pass on No. 2, instead of allowing them 
tO pruiss hy t 

A. No, sir. 

(). | will ask vou, Mr. O'Neil, whether if vou had seen that 
engine coming down to within the fhe last switeh that was turned, 
from the way in which the switches were opened when you went to 
work, where that ehneie would have romper 2 

A. The engine could not have got off the main line 

() But if the other switehes had been turned—all but the last 
<witch—where would the cngine have wone ? 

A. Girone onto the track north of track Ne. 1. 

(). Would it have gone onto the track on which vou were wa-k- 
Ine? 

A. No, sir 

(). llow were these switches operated | 

A. By hand. 

(0. What appliances or machinery are used ? 

A. Some of them have roaring : the twooon the main line beac 
gearing Wheels, ana the other [Wee are Copmibon switches turned 
With a handle. 

(). These end switches, are they upright rods ” 

A. No, I] don't think either of those are 
». What are they t 
A. They are turned on a quarter cirele—half cirele, think they 


’ 


cure 

(). Tlow farare these ctreles trom the rail of the track ? 
i | ~. Nbvovat three das perl yt of this cane —- feet Ss 

). Tle fear Irom thie jel 


A. Perera it) thre eeopter, between the two tracks: cabvovunt > feet sind 
admlt from: the track 

') That Is, tlie bi Torit my tO teri thie ~Wite at - Wiis I iif-way Lye 
tween number 2 and mumber os 

\. Yes, sir 

‘) Now, t king tha last ~witel) that tiust hav byereeny trirried ter sal- 
low this engine to pass mn oon track Noo 2. was that machinery on 


the same side vou were on or on the oppostte <tde? 


A. Dhist Wiis oll thie biecortia stedes, thane Opposite siege: 


,» ] 
, ‘J; 
(). What side was vou on 
| } ‘ ‘ 
\ | Wiis it) Live soolltl, “es if a rit 
, ’ . 

). s=) Thiel Mbieierstiibie Voll 7 Tettes Trot) Where fell Were Vou 

} ¢} , ; ‘ my ‘ ’ : , i} ' ‘ ‘7% ] 
(oollicl ’ a sine iis ~\\ (*>) Cot perl i . ii! Ve | \ Ti Peitel Dreverty 
lok 


" i 

\ ex, ST 

‘) I] Vi ‘ i = li tii m € ; ) ‘ I We cual \ 4 wiPie ; peat 
Ti? ‘ ‘ i i . fi ~ t j ‘ \ | ~ 


A. Yes, sir: | saw it afterwal 
(). Llow long’? 
A. The next spring after; in Mareh. | think 


aa ~~ nee 


eee ee ee ee ee oak een 
neonate ae 
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(Q). Are you a draftstinan as well as a carpenter? 

A. Yes, sir. 

Q. Did you make any draft showing the manner in whieh this 

car had been struck while vour ladder was upon it? 
45 A. I did, sir. 
(). Now, will you take that, Mr. O'Neil], and show to the 
jury what it represents (handing witness sketch). 

A. This represents the side of the car, just il portion of it between 
the windows: that is one window, and this is the eave of the ear: 
this is the cornice there, and these are the marks that the ladder 
made: and these are the marks made after the car was struck. 

(). That Is, this mark Wits where the ladder Wiis noallist the car 
when it Was struck ? 

A. Yes, sir: the two leps of the ladder. “Phat is one showing the 
fall of the ladder. 

Q). In order that the reporter may get it down, the lower dots rep- 
resent scratches where the ladder rested against the car at the time 
it Was struck ” 

A. Yes, sir. 

Q. And the upper dot and the serateh represent the cast lee of 
the ladder after it was struck. From the character of the serateh, | 
will ask vou, in your judgment, how far the car moved after it 
struck ? 

A. The car was moving faster than | was falling 

(). Was the car painted ? 

A. Yes, sir: that color is easily marred. 

(). Was that drawn to a scale? 

A. That isa fae simile from the ear, full size 
1 (). The distance between these two lower marks would be 
the width of the toy of the ladder” 

A. Yes, sir. 

(). Hlow were vou thrown, Mr. GP’ Neil, after the striking of that 
car? 

A. When the car struck it struck with a double concussion, and 
Wheeled hie around partly, and threw ome otf about 16 or LS tee Le 
but not far out, right on the ends of the ties of the main line track, 
where they struck above ground the full thickness of the ties. When 
l came to the Tp peer peur of the lackder Was 10) fect cast of Where | 
lav. 

(Q). About what was the slant of that ladder, Mr. O'Neil” 

A. The ~lant of that lack r weottle ne resto resarlsy uorainst the 
bottom: of the main line track ties | 


(). Tlow many feet of slant’? 


A. The ladder was about 12 feet lone. The ladder stood about 
five feet at the bottom from t! eur 

(). Twill ask vou if vou could have fallen from: that ladder in 
such a Wav as to have gone t 

A. No, sir. 

2. What was the result of this fall’ 

A. Broke my right: limb in two places above the knee, and then 


me direction Vou did and the distance ? 


Vs. JOHN M. ONEIL. | 


broke the frame bone of my hip, knocked the hip in se it was de- 
formed and weak, hurt mv back, bead, and arms. 

(Q) What has been your principal ailment since that tine”? 

A. My Lily, hack, “nied head, 
Wy (). Plave vou breed able to stoop ane litt it werolit <1hee thist 
time” 

A. No, Sie 

(). lave vou been able to apply vourself to any mental work 
stnee that time”? 

A. | diel, Louat Cabot bow, | have Theat breveeny able tole if “ole tWeo 
vears nearly, 

7 (2. State whether or not Vou are erowlhg better or Worse 

A. T think my limb is getting stronger, but my hip does not wet 
stronger or the back, Citlihiot ure tl} iit Ineline prhettne ANCE pot ~ile- 
wavs. On the floor | can throw my lew along better than [used te. 

() Tlow long have were vou confined to vour bed by reason of 
this mayury ? 

A. All winter most: but Twas latd right down to bed for abouts 
weeks. The rematnder of the time until the next following June | 
Wiis it) bee] Lids of thie trie, 
). Tlow long was it before vou were able to get out of the louse” 
A. Some time in dune, |} think, sir. 
’. llow «itd vou walk then’ 
\. With erutehes, 

You now walk with one case, do vou’ 


?. 
A. Yes, sir. 


/ 


; 


1). Can vou walk without the assistance of a cane” 
Ao Tecan, but not well: my hip goes right in. DP cannot walk any 
distance, cide oe around the room, but to walk cannot without 
the assistance of a cane 
is () State whether, sinee that trove, Vou have been able te 


purstie wnv ordinary hana! leatvor ? 


A. Ne. sir, 

). Have vou emploved plysicians ” 

A. Yes, sir 

). Tlave vou purchased mecicines 

A. Yes, ir. 

d. Been nursed ” 

A. Yes, Ir. 

d. On account of this injury ? 

A. Yes, sir. 

(9 You aay state according to the best of vour judgment or the 

Prideordrisitbeedy or knowledge Thy rernl thisat Cpthestien is fo What ON Petise 

vou diave been to lly) ter thee presse Pat Lateaes code greveretil | 
A. About 82.0005 doctors, nurse. and medienies, and otter things 

} rreatbaitbice too al 

‘) [lave Vou re li sulode ti ain == Vollts= if iil ttn Titties satus Thieedi: 

\ reed, -Ir: @iiti pull (ob) TaN prilits thy taking . have Hiade 
thie PrLU Dp reese 

Q). Can vou put om a ~hiirt 


‘; 
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A. No: ITeannot reach my arms above my head to get the shirt 
on: cannot spread them out, 
Q. Who has been with vou and cared for you most of the time? 
My wite. 
). Are you still under the care of the physician ? 
A. Yi _& SIT. 
d. Whe? 
A. Dr. Farnsworth, of Clinton, Lowa. 
d. Ilow old were vouatl the time of this accident, Mr. (Neil? 
A. About 43 vears, not quite 45, 
Q. And during vour service for the company, and particularly 
the ‘latter portion of it, what pay Were vou receiving ? 
A. Pay had been cut from 83.00 to 82.20. Twas receiving 
Hi) S220 at that time aday. It had been 83.00 a day, then cut 
to 82.00, 82.70, 82.60, S240, 82.20; kept cutting it down mght 
along, 
. Was your employment stated and constant ? 
A. Yes, sir. 
(). What was your condition of health, and what had been your 
condition of strength prior to this injury ? 
‘A. My strength and health were exceedingly vood previous to the 
Injury. 
(). Tad vou ever sustained any serious aceident before ? 
A. Ne ALY # 
). Tad any serious illness? 
A. No, S1Y. 
d. Tlow did your wages compare with others stmihuly emploved ? 
A. T was vetting 20) cents a day more than the other- emploved 
the same. 
(). 20 cents a dav more ”? 
A. Yes, Ir. 
Q. Do vou know how the wages paid then compare with the wages 
how ” 
A. I think the wages then were lower than thev are now for the 
sume Class of skill. 


— 


(). Well, the class of skill that was exercised by vou: what are 
such services reasonably worth at the present time? 


A. | think ers are worth S240 to 82.50: in the neighborhood of 


those rates. Near eure lL understand the 'y — S250), 
Q) You mean two ‘loll sand a halfa dav’ 
A. Yes, si 
(). 1 uhiderstanad vou to say that at the time of this accident f 
50 you knew nothing of the approach of any engine or anvthing 
of that kind” 
A. NO, Si. 


(). Mr. ONedH, T will ask vou, dur nye the time that vou was work- 
= t] itamed Custer of those prar- 


Ing upon these tracks, what w; 


, 
i 
hictlar chgines was as to Warhihg | bloves of the rowed’ 


A. there wene PaliVe Wits atve SWoite latin alo mr with thre enevlne— 
“OTIC LLTIEICS three. cote AL @ eae I ~) 


deo and they would warn those men 
working upon the track to clear out or get awav from there: 


they 


Vs. JOHN M. ONETI oe 


were coming in. Sometimes the engines would stop, and the switeh- 
meh rudh ahead nie tel] the paurth = that were there thicet they Were 
coming in. 

(). Were vou a car repairer”? 

A. No, sir. 

(). What is the distinetion between a car finisher anda car re- 
pairer or car repairers ? 

A. The car re paurers are those who look over the Wheels cinied rithi- 
hing work of the curs Wit i thre V Coodgre’ PPh atl depots Where thers sTeopo, 
titiel before thev proceed fourth I tlie lowk therm over, sh nied if thre V 
finned il broken Wheel or a cracked Whice] or mavthing ot the Kite they 
set them: out. 

(). That Is, bien thiat go alone with the liters anne fap the 
wheels ? 

A. Those are ear repalrers, 

Q). Phat was no part of vour duty 

A. No, sir. 

(). llow do those eur repalrers work with reference to te Ine hire 


. 
— ohe or (Wo tovethi r? 


“J 


{ Yh eted to. 


A. | will ask Wi ther or rol on, When vou were sebit liye tl 
7 the tract to do work, such as vou were dome this dav, whether 
vou were furnished with — second man te look out or assist ? 
A. No, sir: | was not ie 
Q. Then, if T understand vou, while vou were doing the work 
thy re Was the one to look out for vou rt 
A. No, sir. 
>. [ roean no second assistant emiplove with Vou ig 
A. No, sir: only mivself. 
(). Were vou furnished with any tlags or stgnals to indicate where 
you were at work ” 


— . . ' 
Obiected to as immaterial and foreign to the issues 


( ‘ross-eXNatiination 


Q), When did vou first commence working for the Northwestern 
Co. at Clinton, Mr: O)Neil” 

A. 17th Nov., 1865 
(). Where did vou work 


A. \\ hed Iti tiie ee oe 2 ee ed Sepl e Pit’ Goa) Crenee rr - 
’ ’ " 
‘) \\ ere thisat Titi miitise te hes \ ty] ‘% . ij \\ iT i y : \ it) rent 
hurt 
bial 
\ \ os <= 
’ ' 
‘) Llow lon r «lied \ 1 We rk Poor Chbes Cmte perky t! ‘ 
. me 
\. That time Twas, P tha |- | ~o Work 1 
. ’ 
resyn - r\ Work Lb ereonnty i i | rhea fo it ~llferil 
, 
Teehieje] a 1} || V1 
»* r ’ } : ; ; j ; * . ' 
a? (). | simply want to know, Mr OG? Neil, abont vour work at 
ee : : | ; ; ; ; 
C finten there, Pea Ula shape Piel rele I lo bicot ccrapes tel 


e ’ } 
vour work for Col. Tlowe outside of that 
. 


ene te: etn 
oe rs i 


ameeroen' 


24 THE CHICAGO AND NORTHWESTERN RAILWAY CO. 


[ worked for myself 1S months. [worked for the officers of 

the road pretty near 12 months, and the balanee tor the Company, 

Q. That was away from Clinton ? 

A. Part of it was in Chicago. 

(). When did Vou Commerce work in the shops ech there at 
(‘linton ? 

A. T commenced in May, 1S75, again. 

(). How long did you continue to work in the shops at that time? 

ie From that time until the time of the injury. 
). The injury was in S77? 
i Yea 

(). You ¥ a0 1 worked in the shops, then, prior to that Injury about 
six vears, hadit vou? 

A. Oh. more than that: there was from 1S65 to Is¢7, 12 Vears ° 
was out about four vears:; about S vears it would be. 

(). How tar were these shops located from the main line whicre 
the trains passed to ana tro? 

A. They were right in the inte-section of those tracks, where the 
business flowed both sides of the shop: not through traffic. 

(). Flow tar were thev froin the line for through trathic ? 

A. The end of the shop Wiis facing towards the depot, ay nearly 
so, and about S rods or so from it. 

() S rods from the main line for through trattie* 
Yee sir, 
That was so all the time vou worked there 
Yes, sir. 

“A aod on this particular morning that —, did you take your 
ladder from the shop when vou went to put on the brackets? 


) 


a 


Y | oe 

(). And the brackets vou made at the shop? 

A. Yes, sil 

(2 Now, Tunderstand vou that when vou got up there vou found 
this block too thick ” 

A. Yes, sig, 

(2. And what did vou do before vou put it on, take a little off 
this, where ? 


A. Took thie sCTeWs Of of both. thie hook and thie bracks to ane cit 


, én . at os ] ] | 4° a } : } } ' : 
off them and bored the holes over and screwed them tovetier avain 


{) Pr. ‘* ‘ | «] ’ *)? , } ? ] +} ' , 
). Unserewed the prece vou putien and took off ao piece of this 
, . . . i 
= rmoulder i Cab 3 Mn 
A. Yes, sn 
: “a 
(0. What did vou do it with 
\ \ Crist) 
() iy ie . \\ ~ Dollie | ~L] de} ime 
i i 
; 
A. oe CK Was oak 
} > ? } 
‘). [diel ' l int hal ii] iii tl . A it ’ 
y Ves ~ ? 
(oO Wi vere Vou when vo 1 
} ! } ’ 
\ {) Pig’ sa) iié me 4 Tit rie] ; Tine { | cota Tae’ Poste 
Pon) 
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(). That is where you put on the first bracket 
A. Yes: on the same corner. 
(). Then von went over on thi north side and puton a bracket on 
the northwest corner ? 
A. Yes, sir. ) 
ot (). And then came back on to the south side? 
A. Yes, sir: and took the broken part off, and was about 
to put the other one on. 
() About how high wits the eaves of that - ear from the cround ? 
A. Somewhere in the neighborhood of fe et. 
(). Was your leacdler long chough fo reac ch to the Lar} of the ear? 
\. No, s1 
». Tlow a did it lack of it? 
A. When set ina slanting position lacked TS inehes of it. 
(). About how long was the ladder’? 
A. About 12 feet: lacked so much as to make the other ley of the 
triangle. 
This diagram of the side of 
— hn was thi: at miade”? 
That was made shortly after the hext spring, as soon as T could 
a out. in Mare] as. | think: that is the eaves, sunid that is the lech le ,, 
shout ls hnelies 
(). Does this cut represent the bottom: of the window’ 


A 


A. I por “tits prin ot thie recess ot thie Withlow : thrat Is the hop of 


thi er thisat Vou have referred te, 


} 


the window, 
(). Tlow much space is there between the top of the window and 


AL About the depth of the plate, about six inches; the windows 
In those old cars thev finish up with a DAL ; 
». Tlow lone was this made after the accident occur-ed ? 
A. The Marelh followin 

(o> Whit was the dat of thie injurv ? 


ye) A. ISth of October, IST7 
‘) \ b=ciW thy sit fbi ’ pe. thisit ‘| riitil 
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ing in and the bell ringing, coming up that track and coming 
towards vou, and would not have got down ? 

A. They are liable lo oo Uy on the other track. 

(). Answer my question. 
A. Not without bene warned, 

(). If,then, vou had seen the car coming up and the locomotive 
pushing it, with the bell ringing, pushing it up towards the cars 
Where vou were at work, vou would still lave staved there ? 

A. No, sir: T would not. 

(). Oh, vou wouldn't; Tthought vou wouldnt; vou would have 
got dewn, wouldn't vou? 

A. Certainly. Yes, sir. 

(). lf vou had seen the engine coming uy) from the main 
Os track aor the cut-off, pustiitie a Wav-car, with the bi |] rine 
Ing, What would vou have cory 

A. T would not have went up at all 

Q). Tf vou bad seen them after vou were up? 

A. TP would have came downif | was sure they were coming upon 
that track. 

() Suppose vou had seen them on the cut-off, with the bell 


“s 


ringing ? 7 
A. It TL saw them on the ent-off then LT would live been nearer 
thie ( ried 7) the ris Tor see threr | <houle have been down [Wo ears 
more dh oorder to see, 
1). Well, would vou have gonerdown 
(‘ertaintv. if 
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(>) That thev were not coming inion Neo. 2. otherwise vou would 
have wiiteln 7 out for VoUurs¢ if? 
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\ That Prd t) i t Deort ms 

As vous _ nh that vot | 

1. Yes, sit 

() Not did] Wwe ! i | a. ' . j tiie =iilil ' i (>| it 


\ Yes “19 


Ilow far in did vou have your feet on the ladder ” 
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A. A little back of the ball of the foot, as far as [ can judge how ; 
that is where I stand to be secure. 

(). That was vour usual way of standing ” 

A. Yes, sIr. 

(). Now, standing there in that situation, suppose this to be north : 
understand vou to “ay threat vou Wits facing the West like this? 

A. The ladder stands agallist here: Twas standing a little quar- 
tering on the round, in this Way (indicating), cust and west. 

(). Now, if while vou were standing there vou had heard a bell 
ringing to vour right,and had wanted to look and see what was 
coming, Was there any trouble in vour looking and seeing? 

A. No, sir: there was no trouble. biiehit have to lean a litth— 
might — from standing up from the perpendicular to see it. 

(9. You could easily look around over vour shoulder and see what 

Was coming ? | 
Hi) A. If T heard the bell ringing: ves, sir. 
(). You could without hearing the bell ringing if vou had 
seen fit to do so, couldut vou ” 

A. ()]), Ves. 

(). [think vou sav vou were up on the ladder the last time two 
or three minutes all tovether ? 

A. Just as lone as it would take to take out two serews and break 
off two. 

(). You gave vour judgment ? 

A. About two minutes. 

(). During all that tiine vou did not look down the track to sce 
What Was coming” 


ee 


A. Tdout think | did during that time. | looked before 
i}. 

F 2 L believe Vou already testiticd thi dav Wits il polecascenat dav’? 

A. It was a day about like this, and the wind about as it is 
to-day. 

Q) Which wav was the wind’ 
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(2. Did vou hear any bells ringing while vou were at werk ” 

A. oT heard some bells ringing: wes, si 

(9. What bells did vou hear’ 

A. The bel] of thie PreasseTerer tts iT Wiis Comming my West Of Dne. | 


cot down trom my ladder: [Twas then on the north side: [ lear 
the bell of another engine somewhere down in the west end of the 
vard. 

Where were vou when vou heard that ’ 

A. | Wiis there cat thie ear 


‘) TI vn 7 - 4 | ‘ P , , . i 
° nat Was over in the West part of 1 Vari. Was I} 
‘ . ‘ ° 
a , m . . + . , | ’ 
ti] A. Tt was wav down in the west part of thi Varad sole. 
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‘) Some distance away’ 

\ Yes 11 Thitls \ } | i‘ | ris it then ‘ ] at ' ry ‘| we 
tinetly, and if the other one was ringing | could have heard i 

i). Your hearing Wiis rou” 

A. Mv hearing was very wood: ves, s 
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(). If the bell of the engine that struck the cars had been ringing 
as it came up, could vou have heard that? 

A. Tf it was ringing, mest certainly | would have heard it, if it 
Wis ringing. 

() Ilow far Was the last switeh that the engine run over in com- 
Ing onto this west side track: how far was that switel: cast from 
Where vou were at work? 

A. Well, T could not tell exactly now without referring. My 
head is bad now: | cannot recollect. 

(>) Was it in the neighborhood of SO feet” 

A. Tthink about SO ora hundred feet, as near as J can recollect. 

(). Does an engine coming over a switch make some clack and 
clatter? 

A. Sometimes, titnless thie Vare very Only its, lt thev ure eutmed 
thy) they do not make that ereat lolse, spoclally if the jolts ure 
cummed up with oil, 

‘) The engin did) come up to thrat Wav-car track; there Is no 
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doubt about that? 
A. There Is ne doubt about that. 
2 {). lt vou lied been Liste bilbicr, Mir. OP Ned), could vou have 
heard the engine coming up with that car where vou were af 

work? 
\. Without some notice Ido not think PT eould have heard 

You think it could lave come up without vour hearing it? 
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L. Unless thi bell was ringing 
Q). Tf vou were listening——_ 
A. Tf T knew they were coming 
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(1). Tf vou were iistening tor them, vou could have heard 
\. Ooh. ves: most certainls 
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(i) (). | think you say thiat Vou had vot the “cTeEWs out anid 
broken oft? 
A. Yes, sir. 

{). Did it take auhy considerable degree of force to take the screws 
out ? 

A. Yes, some: not after I got that long serew-driver: in turning 
with the brace the lew of the ladder would be in the wav: after- 
wards [T used that long screw-driver, after [ got them: started. 

). The screws you took out were just driven inte pine ? 

A. Yes. sir: and inte oak. 

d. And the other screws were in t 

A. In the oak cornice: but they Were hot as lone screws as the 
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A. Them | broke off. because vou can break them off in oak verv 
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14. State, if you know, if the plaintiff was in the habit of being 
sent to repair cars on the tracks in the yard. 

Ans. Ile was. 

15 Q. Did you switch any car upon the track where the plaintiff 
was working just before his injury ? 

Ans. I went in on the track with a ear. 

16 Q. What kind of car? ; 

Ans. Way car. 

17 Q. Was it What was known as an east or west end ear? 

Ans. I do not know; think it was a west end car. 

IS Q. Who was in charge of engine at this time? 

Ans. I do not know. 

19). Who was regular engineer ” 

Ans. Shoemaker, 
71 200) Who was fireman ” 
Ans. Rives. 

21. How many switches did you turn to set car in on the 
track 4 

Ans. Three. 

22 (). State, if you know, whether the car when set in struck other 
cars standing upon the track, upon one of which plif was working ? 

Ans. Yes; it struck them light, net very hard. 

250). Which side of car was prif on’? 

Ans. South side. 

240). Tlow far was these three switches from where plff was at 
work ” 7 

Ans. Two of them was about seven or eight car-lengtis, others 
twelve or fourteen, from where he was at work. 

25) i. [dic you sel the brakes on the cars after it passed the last 
switch ? 

Ans. No, sir. 


260). Were these three switches that vou turned north or south 


of the track on which prt was working ? 


Ans. Two of them were on north, one on south, one on matn line. 
24 C2. the ground covered by the tracks where these switches 
were turned & the track upon which plif was working on level 
ground ? 
Ans. [tas level ground all around there. 
2s). Is thereanything to obstruct the view between those switches 
and the place where plth was working’ 
Ans. You could sce him from two of the switches: one of them 
vou could not. 
20). Do vou remember of looking down to see whether 
anv ohe Was Working (ol) this “¢ curs or not? 
Ans. Dy Didcot Peednye rider, 
30°). You say that the third switeh vou turned was not in sight 
of pitt. 
Ans. It was not. 
OL). Tf vou had not turned that switch, state whether or not the 
car Would: have passed north of the track upon which pith was 
working. 


ne Pi See al ee ee, Bess ewe nee ee ee ee ee ee 
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Ans. It would. 

32 Q. State whether or not the plif could see the last switeh 
you turned, by which the car was thrown against those on which he 
was working. 

Ans. [le could not. 

do (). Tlow frequently have you seen pli & others repairing cars 
on track In yard ? 

Ans. Very often; every few days some one would be up there 
working. 

¥ ot (). bby every lew days do Vou rrean occaslonally Or every day. 

Ans. Three or four times a week : a man alone to fix things. 

oo 4). Did the engine enter the third switch on the occasion of 
the injury. 

Ans. It did. 

3) (). [diel vou signal to the engimeer when to ve theadl, when to 
stop in setting this car on the side track ” 

Ans. | gave a signal on fireman's side to steady ap; don't know 
Whether unyv oble seen It or net. 

bt A). That would be on south side of track * 
re: Ans. Yes, sir. 
oS). Were vou opposite the engine or car at that time? 

Ans. | was on the west end of the car. 

Oo). State whether or not the plth was within view of the fire- 
nian during the time these switches were passed & also the engineer; 
when the ehoine Wits hot bearing northward bhi crossiiig tha tracks 

” Was there any obstruction to prevent their view as above indicated? 

Ans. The fireman could seo hing: the engineer could met 

yd). What, if anything, was there to prevent the engineer from 
seeing him when on the main track ? 

Ans. ‘There was nothing. 

Hl 4). Did vou ride between the switehes that vou turned ” 

Ans. No: TP run. 

120). Didi vou stay on car until it struck the other cars ? 

Ans. No; | cot off about one ear-lenmoth trot a 

he} (). [diel Vou see thie rel tl Whieli Votl oot oft”? 

Ans | “iW hein about the time if stru x: lant relia tiiler ¢ Kaetly 

Lf). Do vou know whem vou turned the Ist & 2d switel that 
you Were going to set cars on track on which pith was working 


, Ani- | kK bew | With Greelhigs 1) (oy) thy it traek after some w iV ear 
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16. Knowing that vou were gorng inom that traek and there 
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yo if crt) 4 rack do Vou Khow Whv it Was thin POU ebled that sev 


the pli® working om said track 


) Ans. Do not know whv T didiut LT looked down that wav. Int 
; did niet notice “NV one hisaed Trot beer rotitped bat any one wae 
| evollig to work there 
6). Did von go to pltPatter he tell from: ladder’? 
Ans. We came out with engine a short time after that and went 
down to where lie was laving. when thev said his leg was broken: [ 


did het bye lheve ae did mot think he was hurt that bad 
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17 (. Had he been placed in wagon at time they said his leg was 
broken ? 
Ans. Do hot think he hal. 
bs (). Dic the engineer cel oft the engine iw ussist lite” 
Ans. Do not know. 
19). Who did assist him ? 
Ans. Do not know. 
50 Q. Who was around there ” 
Abs. Several. 
ol Q. What was their names” 
Ans. George Ellenwood, Mr Riges, Mr. Shoemaker, & Mr. Fur- 
long & several other men; do not know who they were. 
524. Do vou now remember that Mr. Shoemaker was there ? 
Abs. Ile Wiis there. 
oo (4). Was he on the engine when vou ran in on that track ? 
Ans. Couid not swear whether he was or not: was not on that 
side. 
44). When vou turned the last switch were vou not on the en- 
cineers side”? 
i) Ans. | was tora minute; then got on end of wav ear. 
oo). After opening the switeh did vou signal to the engi- 
heer to Cote alae ad 4 
Ans. | rave a signal to Come ahead cLs SOMOL) iis | rit =witela 7 over 
4). Who was vou signaling to” 
Ans. To whoever was running the engine. 
lat dav 


id 2. Where was your father t 


st : ewe . 

OS Q. Was he the principal switehman for that engine ” 

i 

Ans. He was 
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yt {) You hae taken tis tpinee on count OF Tils ravile off, bisa] 
you ” 
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Ans. | Was dole part of his work X tavownh too: there Were two 
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Ans. I do. 

4). Were you fireing on switch-engine that day ? 

Ans. Yes, sir. 

9. Who was running the engine at the time of the injury to Mr. 
(Neil? | | 

Ans. Mr. Shoemaker, the regular engineer. 

6). Tlow was Mr. O'Neil injured on that occasion : 
accident occur ? 

Ans. We were coupled onto a way car, and in going in on this 
<1de track Where the rest at Wath Ciut’s were—thiat Is, we Were hye nding 
In this Way car, — Was ahead of us, to get some other Way cars to set 
them over on the track south of the main line, Wher thie tiake iy) 
all western-bound trains. When we went in there was just a way 
car ahead of us, and before we got quite to the other way cars. | 
“IW some person (iti the stele of the Wav car on the ladder We 
struck the wav cars with the way car we had. When we struck 

them he fell: that is the Wii be got hurt. 
wi 7 42. Do vou mean to be understood that im striking the 
Way cars that the caron which plth was working Was moved 


thereby throwing down the ladder on which he was standing 
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1S Q. How did you strike them, light or heavv? Was your en- 
: a) } oe 
eine running rapidly or slowly? 


19 q. At what rate, In your ‘udement, Was — engine running 
after passing the switch nearest the cars’ 

Ans. Three miles per hour, & that ts fast fo make a coupling. 

2) Q. Do you think you were running fast when you made the 
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s2 19 (). Did the engineer so understand it ? 
Ans. I suppose he would if he had not got signal on [the] 

other side. 

50. State whether or not he didn’t so understand it, and imme- 
diately shut off steam and threw the engine back. 

Ans. He did, for he shut her off and threw her back. 

51 Q. And the ears wouldn't have touched, according to vonr best 
judgment, if he hadn’t sent her ahead again ? 

Ans. No, =ir. 
7 520). Do vou know Frank Wild, a switchman then emploved by 
defendant ” 
ns. Yes, sir. 

03 4). Did he do the switching & coupling on that occasion ? 

Ans. Ile made the coupling between the car We hal and the car 
standing on track. 

>t (). Just before he made the coupling, and after passing the last 
switch, state whether or not vou saw him signaling on fireman’s side 
to steady up. 

Ans. Did not see him until after he made the e upling. 

o) 4). State whether or not the car would have been thrown upon 
the track where pltf was at work had wot the last switch been opened 


; 


t AB 2 ll MBI set Penton! 


just prior to making coupling * 
Ans. [f that switch hadn't been turned it would have gone on 
track to the north. 


S33 (‘ross-interrogatory : 


No. i Q. Were vou ringing the bell when vou passed off from the 
main line? 
Ans. Yes, sir; I was. 


) va] » eriationt i fe ee re ee ee, : ” 
2d Q. Did vou continue to ring [the] bell till [the] engine stopped * 
»> ° i 2 ‘ , . } . - ‘7 ; . 

>. Were vou able to see the car on which (Nei) was working 


aw tr : nF wital _ 
aii the Wav Trot, the tnath-ilhe s<Witeti to tie piace Wher the ehisrihe 


? . 2 . 
). Whereabouts could veu not see the ear? 
Ans. Tn the curve between the switches, between the first and 


+ | ] ° } - ' .% } 
second switeh-: fat] no other place after passing over [the] second 
. : a ‘ I 
, 
SWilc] 
at | ' 2 [| 14" —— 1 ‘ +} ¢ °? 
rtin f¢ POW miaeh aistalice Was that 
\ Ty " » I » £ + 
Alls. wd CAP it nerthis, o1 t,t) leet. 


‘, ‘ ‘ ae . , " > ° . * “29 ' 
Poti FP Stite WhV vou could Picot seve () Nes] 's car Wheh Vout Were 


4 ' : - cs } . . 
Aus Decause this CAP LOA Was ahead 7) the] eneine cut off mis 
ss ' a , : . : : . - *“y* - iia? ' 
ith (). There was nothing to prevent Oo Neils seeing vour car and 
. . ’ .* ‘ 
Ay tft whol (distalice, Was threre ; 
Ans Oo. sir 


, ' oe les — tr +) +» ; 
14). By simply looking in the direetion from which vour car 


~~ _——21-m we ©. 


& engine |were} coming ONetl could see the ear and engine all the 


4 
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way from the main-line switch to the place where the coupling was 
made, could he not? 
Ans. Yes, if he looked: but he was working. 
S4 th @. low do vou know he was working at the time you 
left the main line’ 

Ans. I did not see him: don’t know whether he was working or 
hot. 

10th Q. Do vou know whether he was working when vou passed 
the second and third <Witches? 

Ans. IT saw him make a move, & suppose he was working. 

11) At what point wis that? 

Ans. About the time we piss d the third switch. 

2th (. That was the point where vou first noticed him, was it? 

Ans. Yes, str. 

sth Q. Where was he and what did he appear to be doing when 
you first saw him’? 

An-. Standing Cri [ tlre | lackder on [thie side of [ the] ear: dont 
know what le was doing. 

l4th @. Tlow far up the side of the car was he standing when vou 
first saw titi? 

Ans. With his breast about even with [the] roof of [the] ear. 

both (). Lidl Vou continue to look at him until the engine nd 
car stopped ” 

Ans. | To the] Best of my knowledge, P think T did, except when 
[ told the engineer to whoa. | 

li). [To] The best of vour knowledge, vou believe vou were 
looking at him all the time from the time vou first saw him until 
the engine stopped, exeept when vou spoke to the engineer & sated 
Whoa” 

A. Yes, sir. 
‘.) 7th (). During thocat tine: Veo ererinye ren from about the 
third <witel: to the stathonars ears, a distance of how many 

car lengths? 7 

Ans. TP thought it was only four or tive car lengths. [think it 
was for .ocar lengths 

Isth Q. During all that time were vou ringing the bell of the 
cligilie 

Ans. Yes, sir. 


Lith, ‘) Woiyil Veoll Were rill threat clistsane elie \Ir (> Neg! 
} 4 4 } 7M “ee — i. - 
look in the direction toward vou to vour knowledge 

\ ' Ans. Cant say 

ra es Poicd ties basaragee lits Poems TL peony eon the laeeder all that tore 

{ Ans. P think he did on 

y £4 21). What did he do” 


Abe. It ot odie Gis T it Was wore to vet down 

J2nd (2. You suppose then from lis movement that le had ne 
ticed the engine coming and was getting down ” 

Ans. Yes sn 

20). Tlow far down the ladder did le move 

Ans. Saw bien hiaike amove stipe] ose bye Wits croobige Tor ore t down 
whether he got down or up PT ean t tell vou 

U—3UG 


> ew we. 
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24th Q. Refresh your recollection and see if you can’t remember 
that he had gone more than half way down the ladder before the 
cars came together. 
Ans. Only way I can answer that question is to say where he was 
standing on the ladder would be about half way up, and the move 
thi: . he made I sup) posed he was cong to vel down. 
S6 25th Q. low far from = the eround was ‘the round of the 
ladder on which he was standing ? 
Ans. About six feet. 
26 Q. What was the next motion that vou saw him make 
Ans. He fell. 
7 Q. Which way did he fall: 
Ans. On south side of car, away from the ear. 
28 Q. What came of tis ladder 
Ans. From what [| could see ot it after oes were down on the 
ground it looked to me that he was under the ladder with one leg 
run through between the rounds. 
290). O'Neil and the ladder fell away from the car towards the 
south, did they r 


Ans. | think they idl. 
304). Then they did not fall alongside of and parallel with the 


J ~ 


car : 

Ans. Not that T see. 

51 Q. Were vou looking at him when he commenced falling ? 

Ans. IT was. 

5 (). Now, Call vou state whether the Cur onl which he Wis work- 
Ing moved at all when vour car struck the first standing car? 

Ans. No, sir: I could not 

o>). Tf the car on which he was at work had been thrown for- 


ward by the concussion, would it not have carried him and his lad- 


der 11) the Siuilne direction ? 


(Objected to by plaintiff as calling for an opinion or conelu- 
sion rather than ai statenny nt of a fact andin relation to a 
S7 miatter in Which thre Witthess 1 Lical shown 14) be sili ¢ Xpert.) 


ld. 


Ans. Would SUP pose if Will] 


(Plaintiff moves ta strike thie last above iliswer, bebe Incompe- 


tent, irrelevant. hhh Irres!] OnsiVe : nid ‘is by Ine hh otnere “up positlon 


ou thre preur'l of the witness 
> Q. As soon as the coupling was made of the ear attached to 
vour engine to the tirst standing car did vou back right off of that 
track ” 
Ans. No, sir 
30. What did vou do? 
Ans. Made some more couplings of wav cars. three or four. 
30 Q. Who made the coupling ? 7 
Ans. The switehman, Mr. Weld. & Mr. Ellenwood 
37°Q. Where was Weld when the cars came together ? 


a | < 


Ans. In between the car with erarine X the oth rear Inaking 


coupling. 


Vs. JOHN M. ONELL. 


oS. Where was Ellenwood ? 

Ans. Ile was on engineer’s side of way cars, north side; don't 
know whether he coupled any cars or hot. 

thy (). Now. after thie first coupling Wits made Wiis the engine 
moved forward im order to make the other couplings? 

Ans. It was. 

both (). Who gave the signal for the engineer to come ahead ? 

Ans. Don't know: it Was given on engineers side. 

11 (). Do vou know whether any of the brakes were loosened on 

the Wav car before starting out? 
SS Ans. | do not. 
12. When vou told the engineer to whoa, after seeing 

(Neill on the car, didn't you tell hin that there wasa man at work 
on the ear” 

Ans. | didn’t tell him till after the signal was given on lis side 
to come ahead, 

SQ). If T understand vou, then, when vou first saw O'Neil) on the 
car vou told the engineer to whoa’ 

Ans. No, not when | first saw him: we had got about half way 
to the ear from the switel. 

Lt). Then the engineer shut of- steam and reversed the engine? 

Ans. Yes, sir. 

hy (). Lie the f herihe this hn cote toa a 

Ans. Not ter it full sTepp. 

ht) (). llow far chic =e riiti Wi feor Vou heard thie <rertial rived te 


‘7; 


‘; 


tlie nerd rnes rto come atead 
Ans. Should judge about lo fe 


17 Q. How nearat that time was vour way car to the first stand- 
car: 


’ 


mie 
Ans. About half ear | beth 
‘> ‘) Was it at that time that vou saw OFNs il] moake the Miove- 
ment as it le were Cori down 

Ans Yes, -It 


i (). Is that the reason why vou did mot again tell the engineer 


Te stop WV that there Wiis a Tibiihh ot t | cars © 
Ans. Yes, sit 


oO). Can vou tell how long th 
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no (). After the engineer received the signal to come ahead would 
there have been suflicient time to stop the engine before the cars 
) 


‘ame together if vou had told him again stop * 
Ans. I think not. 


Re-direct examination: 


Ist Q. Before being sworn as a witness to-day did vou have any 
conversation with the plaintiff, or any attorney acting for him, in 
regard to your testimony In this case ? 

Ans. No, sir. 

2 (). Before being ~Wort to-day have Vou at any time been ex- 

amined by Major Bailey, attorney for defendant, or any of the 
Wy) officers of the defendant, in regard to the facts in this case? 
Ans. By Major Bailey and an officer of the company, 

>a). At Whit place ? 

Ans. In Major Bailev’s office, Clinton, Lowa, T made a statement 
of the faets in the case. 

4Q. Were vou questioned by these gentlemen in regard to certain 
matters affecting this ease? 

Ans. [ Wiis aske | tev hig ake i stutement, nie asked hie questions. 

54). Do vou mean to say In answer to cross Interrogatory No. 17 
that vou saw pp) Mt on the ladder while vou run fd oro car lengths? 

Ans. Yes, sir. 

64). About how many feet would that be’ 

Ans. From 120 to 150 ft. 

7 Q. Andallthat time you looked at him, except when vou turned 
to the engineer — said whoa, did you? | 

Ans Yes, = 

SQ). Are vou it sure it Was boro car leneths ? 

Ans. [should judge it was four or tive ear lengths 

V4). Now state eth or hot vou hiad abundant time while vou 
were running that 120 or 150 feet, slowly, as vou sav. te tell the en- 
vinecr about the plih on the ladder | 

Ans. Certainty [could if-Phad not thought he lad heard the bell 
ringing and =ce'}) ls coming, 

10) (). Now if Von are stlrre Vou saw lite bor.sear te hethis before 
the curs <truek pole rise explain VOUPr ohisWers to direct Inferrovnatertes 

La & Zs 
{y] Ans. That was the time [told the eneineer to whoa. 
1] () Whiat diel Vooll te 1] the tT) leer 7 Covad oa bpegny) helper 
on the ear”? 

Ans. When I spoke to titme: to Whoa he threw the ehnuine over: he 
root a signal on lis side to compe ahead. and thy WoL told hin there 
Was a car repairer on a ladder on the side o 

12. You are sure vou spoke to the engineer about the car re- 
pairer. are vou’ 

Ans. Yes, sir: but not before the cars struck 

Ls) (). And vet Vou saw the dangwey from: P20 to 150) feet awav, did 
vou not” 


Objected to ly defendant, for the reason that the Interrogatory 
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asstitiues that the witness saw & believed that O'Neil was in dan- 
rey. wherens the witness lias not te <titied to sueh a fet. 


uv 
Ans. | did. 
| | (). Was ( yNewls back or face to Vou, or do Vou know, iis Vou 
ran towards him” 
Ans. [lis side was from way he stood 
I>). At that time how many trains, passenger and freight, regu- 
y eXtra, passed over the read each day z 
About ZO trates per day. 
How many times back and forth did the switel: engine ran 
eneh day tT 
Ans. Sorte days hot tThore than two doz i. other davs Preotn hiity te 
hiirnedred, 
ly. (). State Whether the « brides of all these tratas and the switeh 
engines ring the bell as thev pass through the vard or 
2 through the city of Clinton, or are they required to do se? 
Ans. Thev all lo, ats lar as | know: believe they are all rt’ 
quired te, 
IS. Do vou sometimes use two switeh engines in the vard? 
Aus. Most of the time, sometimes three. 
10). Phen there is almost an toterminable and everlasting ring- 
Iie of bells in the vard, Is there net? 
Ans. [tf business 1 ure od there is 
200). Do vou know whether business was good in OQetober, IST77? 
Ans. T believe it was. ses 
2] (). You suyV in) substance thasat vou would have tole thi tiie 
vineer of pl ths being on side of the car, if vou had not supposed that 
the pl th would get down. Now. what motion did le meke from 


‘; 


whieh Vou formed that cone dys] D) 
Anis. SiiW cole ot his leus hiovilhie shied lis licttiels 


; 


\ne. ‘Pook if leon THpaave down | 
20). When a man is at work he sometimes moves 
arms, dont le’ 


Ane. Natralls “Up prose bi wetted 


220). Did his legs move up or down’ 


Poeeross-exNatnination : 


| ~f {). Wohi Vou bheotioese| | i , tr 7 peves tia ctrnn 
didnt Vor] hotlce thisat bye ‘. /- | roundel he PoouUbtieds co] thie 


' 


Was down 


corpptpbeticect f iti satte rtiv Cuars 


bhicol Cotiatiiedy 


’ 
Wiis qLeetype =f) €1T)] 
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44). Do you know whether at the t time that you made the state- 
ment that vou testified to in Major Bailey’s office, in Clinton, to him 
and oan office of the COMPANY, whether this suit had been Cconi- 
menced or not & whether nevotli itions for the adjustment of this 
claim were then pending ? 

Ans. I know that the suit was not commenced, but I heard that 
they were trying to setile the clan. 


Redirect examination: 


Ist Q. Do vou mean to be understood that you saw pl if four or 
five car lengths before vou struck the st: anding cars, & didn’t tell 
the engine er because you thouelit he Was Tbh iking il motion to come 
down, but when you got within one car length you signaled the en- 
vineer to stop, because at that time he was not coming down; ts 

that what vou mean by your testimony ” 
nf Ans. Yes: To mean there was four or 5 car lengths when 
he made the move to come down, and then when I came 
within a car length T saw he was not down. 

p (). Then vou didn't see him make a motion to come down after 
vou got within a car length of lim ? 

Ans. That is the time [ did see him, not when [Twas in from four 
rfive car leneths of him. 

2. Then the motion vou speak of was when you were within 
Ole car length of the standing car? 

Ans. Yes, sir. 

Ith @). Did vou see him make motions more than onee by whieh 
Vou thought he Wiis volng to come down ? 

Ans. | did not. 

(Signed) A. B. RIGGS 


Sworn to before me and subsertbed in my presence by sald A. B. 
Riges this 1th dav of July, IS7s. 
(Signed) LD. D. MURPH i. 


( itissioner, 


OO Joun Purtone, dr, being produced, sworn, and examined 
on the part of thi Split Intill, deposed as follows: 


Ist (). State vour name, awe, occupation, & residence 
Ans. John Furlong, Jr.: age. 21 vears: car repairer: Clinton, 


2nd Q. Were ire In the vardof the Co& NOW.RO RR. Clinton, Towa, 
when the plth, John M. O'Neil, received some injuries, on or about 
Oct. 1S, [Sac 

Ans. Yes, sir. : 

3.) Tlow long had vou known the plt? before that time ? 

Ans. Nearly S veurs 

Itty F, Stute if vou know What lis btistness VW is WN Whit « mipen- 
srutionn bie recerved for lis services per levy 

Ans. Lie was carpenter tor C)& NOW: don't Know what his wages 


Were, 
oth Q. Tow near were vou to pith at the time of his injury ? 
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Ans. Don’t know what time it bhaapopn ned: at the time IT heard of 
it I was about 500 ft. away. 

6th Q. Did vou go where the pf was atter the injury ’ 

Ans. [ went to where he was carried. 

wth. Where was that? 

Ans. In telegraph office, Sth street, ROR. CrOSSTnY, 

Sth. Did you assist In putting lim into a wagon before le was 
carried home ? 

Ans. Yes, sir. 

Oth €. State whether or not the time you were putting him tite 
the wagon he had the use of lis right leg” 

Ans. Not to my knowledge. 

loth [Q.] Do vou know whether it was broken or not? 

CH) Ans. Do not know. 

Lith (). Stute whether or net hive lie lrelel dats lew iy to 
keep it frowms dravgeing Whitle he Wilts by hia placed in) the Wilven ; anne, 
if so, Who held it. 

Ans. | held it. 

Ivth Q. Who deld the pl tt ‘after he was placed im the wagon ? 

Ans. | did. 

loth (). Ilow did vou lhold litt 

Ans. Thad my arms under his arms, around lis bodyv. Twas on 
mv knees. , 

11). State what occurred, if anything, after he was paaced in the 
wigon ? rs 

Ans. The horse Pabh away. 

15 Q. Where did he run and how far’ 

Aus. About 500 feet north and half the distanee back 

lth () Was the wagon overturned or vou or pl it thrown out’ 

Ans. It was not. We were not thrown out 

17 QQ). Did) you continue to hold the phir till after the horse was 
Stopped? 

Atis. Ye =, <1r. 

IN (). State whether or not, to vour Knowledge. the plih received 
anvoinjnry by reason of the horse running awa 

Ans. Do not know. ! 

ih). What was done with plth atter the horse was stopped? 

Ans. an Was taken out of thew reoty «A Le ceelbot the crotune. then 


} } } ’ 
it Wilks Curried: Thit.e A Tpeetises cleme Try threes rest gatpeotiie nr [Tpeepe 
(,~ ‘ 77h \ pee *)? | 7 } 1) ae | ag ’ ‘ ; ’ | ’ } iz 
e ‘ atl i Wit’ rT) abaita | } rif i ; '} thal etaita tne’ Ti ii Eri 


. 


20th QO. Who procured the first wagon and ordered lis 
removal 
Ans. Mr. Comstock, the vard-master, procured the wagon: dont 
) 


| " ’ ’ ’ ’ 
wo who ordered his remova 
, 


Ley 


mii 


; , 9 
ites, VT Veet] 
, 


PT PEG i] | Pitta bi: 

Anus. Phev wer 

de) ] } ' 

— () Ly) Veet] nm Tpe eh rdrieie] Wii 7s ireca't deol tive ' Wwe | 
Ans. IT do not 

ope? a | 

ea ‘) \\ he Wiis threir Toretuan I fell WTO 
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Ans. Mr. H. L. Preston, master car builder for C. & N. WLR ER. 

24th Q. Do vou know what track in defendant’s vard was used for 
Way cars, Walting their turn to go out” 

Ans. Track No. 2, between the cut-olls. 

25th. Please look at the plat now shown vou, marked Exhibit A, 
& state whether the track Upon Which Is represented ten cars Is 
track No. 2 used for way cars. 

Ans. Yes, sir; track No. 2. 

Yoth Q. Is that part of track No. 2 used for the pressor of teams a 
or for freight ears standing upon the track ”? 

Ans. It is not used for passage of trains, but for way cars only ; 
sometimes they put in a bad order-car for car repairers to repair It. 

Cross-eXxamination waived, 

(Signed) JOUN FURLONG, Jt: 


ws Sworn to before me and subsertbed in miV presence by the 
said John Furlong, Jr. this 20th dav of July, IS7S. 
(Signed) ED. Db. MURPITY, 


( OISSLONE?r. 


Joun Brown, being produced, sworn, and examined on the part of 
plaintill, deposed us follows : 


Ist (). State VOUrP athe, age, residence, and occupation, 

Ans. John Brown: 51 vears: Clinton, lowa; car repairer for de- 
fondant. 

Ynd @. Are vou acquainted with the pith, Mr. O'Neil? + a 

Ans. Yes, sir. 

ord Q). Are vou in employ of detendant, the C. & N. W. Tey Co.” 

Ans. Yes, sir. 

[th @Q. Were vou in employ of defendant at the time the pltf re- 
celved some injuries, on or about Oct. 1S, S77? 

Ans. I was. 

oth QQ. Where were vou at the tine he received the injury ? 

Ans. Don't know exact time he did receive it. 

6th QQ. Where did vou see hin first after he was injured ? 

Ans. [saw him oon south side of track—south side of No. 2—also 

known as the wav-car track. 
wh) 7 4). What condition did vou find the plif in when you 
Cabne Up the track ” 

Ans. THe was in a kind of setting posture. 

SQ. Did vou see the ladder near him”? 

Ans. No, sir. > 
rail of No, 2? 
Ans. Five or six feet: Cah te Kactls tel] 
100). Did vou assist In removing plth? 
Ans. T did. 


1] (). State whether or not li appeared Co have the use of lis right 


Ans. Don't know whether he had or not. 
IPQ. Did he walk on it? 


Ans. No, #if. 
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15 Q. Tlow was he taken away ? 

Ans. Ile was picked up by men and carried into the telegraph 
office. 

| | (). Llow lone have vou known the pl il, ane how long have vou 
worked with lim inthe vard of defendant at Clinton ? 

Ans. Know him about Tor S vears: never worked with him. 

lo. TP mean how long did vou both work for the company at 
same place ? , a 

Ans. T must hav beon Sieh COMPLP AUTEN eleven Vears . dont how 
long he worked for it 

160). Tlave vou been in habit of seeing pli & other carpenters 
working upon or about cars on the track in defendant's vard” 

Ans. Yes, sir. 

la 4. Piel Vou see the collision of the cars at the time pl tl Wis 

hurt, or see pil fall to the ground ” 
1a Ans. No, sir. 
Cross-cXatmination waived by the defendant. 


(Signed) JOLIN BROWN, 


Sworn to before me and subseribed in tv presence by the said 
John Brown. 


| ATE ©] low ® f Linton (onmuly 


ld. DD. Murphy, commissioner, duly appointed by the parties in 
this cise to trike cy li bie thie Pelli, 4% rtity thrsat, in poUrPstendiee cif thie 
cllidie Kou tipulation, | caused Ter Coonbine ir hore tine al rh oflice in Pewonil 
GO same block, Clinton, Lowa, Frank Wild and Alexander B. Riggs, 
onthe Pith dav of July, ISTS and John Furlong, Jr, John Brown 
& Dro dbos. Farnsworth,on the 20th dav of July, ISTS, who were then 
nicl tine re by hie’ SWOT Naidepdbiecd catied ~ueh ‘ Kiitnination reabiucedd le 
writing by me, and after bv mie read over to the satd witnesses thr 
She Wel subscribed & sworn te Ly tlieenan, We ~}e ctive lyin ri presence, 
and their depositions are now herewith returned, and TP further cer- 
titv that WoA. Poster and John J. Mullany, attorneys for plaintif, 
and EOS. Bailey, attorney for defendant, were present during all of 
subd examination 

(civen under mv bane this 2oth dav of July. IS7S 


i . 
} . ’ ’ . > e 
esiubiead) ht) |) \Il il ibs COeeeSstoner 


Jer] (‘onimiissioner = fees, SP 0 


(Sioned ro. D. MURPHY 
(xm ronrn Ll. PS7S 


Prank Winp, being recalled by plamtil & duly sworn, testified a- 
}} 


Noo |. From the time vou entered the main track until vou wernt 
’ 9 P " ; , 
lt li Nw. ? with the car Vou bave Pike Dib leodpea bieew micklive -<Witelpe s 


Lne<. Three. | think 
2). These switehes—were they north or south of No.2” And state 
Which morthy. at any, and Which soutl 


-_ | -_ 
i —,pl by 
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Ans. The tirst two were south of No. 2 & the last was north of 
No. 2. 
3. Whereabouts did you enter the main line with the car? 
Ans. Do not remember. 
44. After you left the main line was there anything to prevent 
the fireman from seeing Mr. O'Neil ? 
Ans. There was not. 
oQ. Where were you at? a. m. that morning ? 
Ans. Dy hot remember. as 
6th Q. Where were you when the morning passenger train went 
east; Where did it pass you? 
Ans. Do not remember. 
Tth Q. Did vou hallow to the fireman before Mr. O'Neil fell? 
Ans. Think I did. 
Loe Sth 7. Wiereabouts were vou at that time ? 
Ans. [Twas on the ground a few seconds before he was 
struck. DBetore that I] was on the end of car, where fireman could 
hot see mie. 
Mth «Qj. After turning the last switch vou say vou jumped on the 
wavy car; Which end? 
Ans. West end. 
loth QQ. After that «lid Vou -1enal to the tireman to steady pre 
Ans. I didi; just betore thev struck. 


>| +} 001 ; - fap : lof ear 
Lith (yo At the time vou signa d low far was the west end of cat . 
Vou Were on from the standing curs ” 


Ans. Do not know exactly: think about one car length, [ should 


think: am not sure; they were going rather fast then. ; 
12 ©). Was that thre =t time usaw Mr. O'Neil ? 
} } - ee ' . 
Ans. [noticed aman upon the side of the cara little before that: 
though dgvet down: did not pav much attention to it. 
; 
f 
( poss-eXanil 1 
* 1 . ™ . ’ . . . ' 
No. 1. Did vou urself turn the switch that let vou off from the ' 
‘4 
that e 
ine bes. ott 
‘ {) \\ } qT | on to %o. 2? 
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Vs. JOHN M. ONEIL, yi] 


Ans. I think | did not: think the other man came from other 
side and nace dt. De hot remember: itn tot sure. 

Sth (). Was the coupling made, either bv Vou OF the other man, 
When they struck ? 

Ans. Could not swear to that. 

Wh @Q. Do vou know whether the stationery car moved at all 
When they came together ? 

Ans. Do not know whether it moved very far or not; it might 
have only jarred it. 

loth (). Were the brakes set on that tirst statlonery cur? 

( Mriect d lo by pli as lproper cross-eXamibation ), 


Ans. Do not know. 

Lith (). Were they on the second ” 

(4 Mrjected to by pl ir: “uhhie objection ). 

104 Ans. Think there was a break- set on the second: there 
was one on the third. Pam sure. [think there were two 
brakes set—one on the second and one on the third. 

12th (). Died vou let off the brakes thisat Were set afterwards ? 

Same objection, 

Ans. | let ot] the Codie’ eon the thar cur rive If. sid | think | “aw 
the other man let one off of the second car. There was four or tive 
standing cars: think O'Neil was working on the third or fourth car. 
It Was the fourth or fifth eur 

loth Q. Were they all coupled together ” 


Same objection. 


— 


Ans. Thev were not. They never are when put in there 

LAth () rom the time vou deft the main line until the cars cam 
tovetli r Was there anvihing tno thae Wav to prevent (> Neal trom see- 
Ine your ehyine & cars”? 
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With Q. Did vou see O'Neil fall? 
Ans. | chad 


Lath ‘) dye] hie fall boas! re, or aifter, or at thie titnie thy ears ehme 
tevcret hae gy 

Ltn Ans. Tle fell just about the time thev strue! | think he 

started fo pet down Tt K Vis Within > or three 

rounds When he fell. DP thought at the time the he jumped.  T did 
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net think he was hurt 
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ISth (). Did the ladder tall on iim 

Ans. It did not 

ith Q. When vou fi 
from the ground 
Ans. Think he w: 
2Oth Q. Did von 
Ans. [ did not 
Yist Q. Di 


he would get 
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Vs. JOHN M. ONEIT. ay 

Q. So far as this difficulty with his — is concerned, and the diffi- 
culty with his back, have von noticed any improvement in the last 
twelve months ? 

A. | cant “uY threat | have: ho, sil 

(). Twill ask vou more particularly, Doctor, in regard to the 
trouble with his biek Whaat trouble do Vootl rbose rve with the back 
of the plamtth’? 

A. Why, TP think it ts mereiv a spinal irritation—trritation of the 
spinel eord., 

C2. What trouble does there seem trom that? 

A. An inability to use lis extremities his legs, and he complains 

of a ereatl de u] ot pretty, We tka ss, cutned ONTretiie Der FOusiiess, 
11 4). Well, what would vou sav was the particular injury to 
the back that would produce the resalt” 

‘A. ~hould su\ thiaat It Wats Trot a stick OF CONCUSSION 
) What atleeting ” 

A. Affecting the spinal cord 

(). There has been some evidenee here on the part of the plain- 
tiff in regard to the dithieultyv di retaining urine, constipation, &e 
Pwill ask vou what that would) indieate, with reference to any 
hervous derangement ? 

A. Tt would indicate that the nerves were atleeted 

(). Doctor, if there was an affection of the nerves of the back, o1 
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of the spinal cord, trom: a shock prramdtberbigs irritation twe Vears and 
} ' ’ 7 , . 

hbiahil aoe, Trot tiie Comebithon thab Clie pouaritill ds ih at the present 

tithe, What Wotllldd Votl savoih revard to that mouryv being Leni por-\ 
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Q) What would vour opiiton be in regard to Mr O'Neiis mjurs 
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rare ' ; . y a 
(). Phat runs over the entire period from) the sth October, [Saa, 


os } ; } a 
() fneluding surgical and medical atlendance ¢ 


i. Doctor, vou <peak of the shortening of this leg and the redue- 
tion of the fracture, | will ask vou whether the proper treatment 
Was used in the reduction re, In your judgment ” 
1. Ves, sir: i Was. 
eo 
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QM. And all done that medical selence was capable of doing in 
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ordinary cases of that kind 
L17 A. Yes, sir. 
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VS. JOHN Mo oc NEIL “ty 


Q). What is vour business” 
A \ Lecoornnat eye enolneenr, 
i). llow lone have Vou ne li al Locorrpaotive enoihecnr 
A. Since January, IS75. 
). Are vou in the employ of the C)& No W. Tey Co.” 
A. Yes, sir. 
(). Tlow long have vou been in their employ? 
A. Sinee the fall of TS6s, 
). Wit did vou dle prior te becoming iil) ¢ neribeer ? 
A. Worked on a farm. 
(). Did vou fire any” 
A. Yes, sir. 
(). Tlow long” 
A. From the fall of 1868 until January, 1S 
Q. What wer vou doing in Oetober, IST7, at the time Mr O'Neal 
Was dyured ? 
[|%) A. To was running a switel engine in the vard.at Clinten, 
(). Hlow long had vou been running a switel engine at that 


(). [low lone have Vou Pubb a <Witel: chine sinner that trove 

A Upto tast August. [| commenced running on the road, on 
the Midland road, last August, and dave been running there sinee 

Q. You were acquainted with Mr. O'Neil prior te the time of lie 
Injury, Were vou? 


A. Yes, sir 


() Llow lony hac Vou known litte? 
\ r cotite hot sav exactly for «puts i Whitle. | have seen him 


[was not really personally well acquainted with lim: TP koew hin 
Ly sielit 
(). Who was vour fireman atthe tine ONeil was injured? 
A. Mr. Rives. 
(). Tle is dead now, | beleve’ 
\. Yes sir 
(). Who was vour switchman at that time’ 
\. Mr. Frank Welde and Creorge Ellenwood were with me that day. 
, | 
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(). Were these orders given to you as engineer at all only as they 
were given to vou from time to time by signals of the head switeh- 
nan ? 

A. That was generally the only way that it was given; some- 
times they told me what they Were voing to do. 

(). Now, what proportion of the signals that vou received trom 
the switchman while vou were actively engaged at switching came 
from the left-hand side of vou, and came through your fireman, if 
any, 

A. Well, I should say, full as many came from that side as from 
mv own side. 

(). Tlow were those signals made, and how did) vou receive them 
When they were made on the fireman's side of vour engine? 

A. They Were elven to the fireman and he would speak to hie, 

(). Tlow were they given to the firetnan, in what way? 
iZ] A. By motions, or if they were close to him they might 
speak to him, but usually by motions with the lauds. 

(). What is the signal to go ahead, for example? 

A. All right, Ft) ahead, isa stenal rn) thist wav. &e. A signal to 
stop is an up-and-down motion, 

(Q). Ifthev want to go ahead a little they used both hands? 

A. Yes, s1Y. 

(). If they wanted to go considerable they used one hand, waiving 
it shred? 

A. Yes, sir. 

Q). When a signal was received by motion from ia switehman te 
the fireman, how did he communicate it to vou lt it Was to stop? 

A. Crenerally SulV, Whoa. 

()) Tlow long had this man Rives been a tireman for vou at the 
time (PO Ned) was injured? 

A. TL think he had been with me about six or seven months: if I 
remember right To think he commenced to tire for me in the 
spring before 

(0. Now, how frequently during the dav did) vou reeeive a signal 
from Riges given to him by the switeliman on his side? Could vou 
erve approximate number of the stunmals that von would wet im that 
wav during a day 

A. No. sir. T could ne 

(1). Were thev a good many, or only a stoall number’ 
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4 A. \ . ore mydasv : iis sis Ttcatoles Tao reel tiie tii Treoty rrisif «= di 


() What other method did Rregs h tt ne Vou te stop be- 
sides anvthing w 

\ | dhon't ke rpeoMn =} \\ ; | ma ? tit ; i io " | 
} vy. re . , . 
himself with his hand if Phage : it that 
? “et ; 
Was the Word We adliwaves Used to stay 
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(). And the tireman on the south side” 
A. Yes, sir. 
(). Now, O'Neal, beheve, Wits stunding on the south side of the 
Way car al the time he fell and was hurt’? 
\. | SUp prose he Wiis: | cLielna t sare! him: | “iW hina afterwareds. 
(). Now, what were vou doing just previous to the time that he 
Was hurt? 
A. Well, | clone t repre ber just What We licael beereeny Golg : | kK Pow 
Wwe were eon inh an this ctit-ot] with a Wav car tihieae of ts at that 
time. but Pdo not remember where we had got it, and LT think we 
hiciel pravl itoover on the south side of the misain line. 
i). ae vou Vr member whether or net Vou cathe ote No. 2 track 
from the main line” 
A. Yes, “Ir: We eadlie oll from tha rriskdni line onte the eut-oll. 
12°) (). This cut-otl was a track which ran from: the main line 
CTOss the Wav-car track and onto thee petrpaber 3 track nerth 

of the Wav-car track 7 

A. Yes, sir. 

()) Now, this wav-car track, Mr. Schumaker, was the first track 
north of the miain line. as Punderstanmd it? 

A. Yes, sir. 

(). What was that track used for’ 

A. Tt was used for the purpose of Keeping cars on 

(). Was there any other use to which it was put at that time, or 
Was it used exclusively for that” 

\ lt Was Used exelusive I\ lor WEA curs 

). in Vou retie rintee rate how Phbcata Pritblis at TAA Weres Conmihng 
Hated wore outat Clinton at that tre of all kines 7 

A. | fheetee DEL tast have ben ti Lae 7) ae ~treottded pudue ‘Tha re’ Wils 
cp uaite i rovnel hha tradies Corin 


wouny tlieeter call Chacat thea oof thas Vear, 
(). Hlow many switeh engines were at work during the daytime 
at that time ” 
A oT think there were two at that trom 
{). L dav many Were at work there at might” 


A. ob. 


< 
; 

chotie With if 

\ Tt! le k t| ' +} ' I 1 :? ’ ' ‘| 

j Pier\ Waerlbis til i fie Weil (iil ‘) titiel peut | Ti} @¢eti fits aes q*sa 

' . 
; , 
Piich., 

() ? , ; +} ’ ‘ ‘ ; , . ' . - ¢ | ¢ | ‘ 

‘ And bi Gadde’ Cuidbie’ TPartban tite iis Wiisit Wiis ¢lerties W Pin 

eae : . ; ' 
\ | int’ Thasil cotl itiel Prelit 1] ae sy) ’ 5 4 \\ s \ ' ? 
) : } , ‘ , ‘ } 
lv ‘) lt a tre 1 Wits babibeds iy? (peep errast Of Vis pee Weotlied 
an 4°? i 14 i » ? 
. ’ ! 
A. “Wile » aorhe cetyl Treotay thin! \\ ‘ ii] 1] ae 1 peta! 
‘2. How cid those cars cons iitst ol Peed TP t cong 
eae , ; . 

\. Furst in ane tirst o Dlist i- ri | 
rt) | 7 — 7 ' tT} ’ \ ~ a | r 
thherss ! | | 4 ™ ™ A . 3 
(driv. 

() Woy a", } \\ »,f 7 on ‘ i ; 
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A. Yes, sir. 

Q). And then put the balance back again after you had got that 
out? 

A. Yes, sir. 

(). How was it when you put those cars in on the track about 
coupling them together? 

A. They usually coupled them together as’ they were put In there. 

(). Do vou remember who turned the switch that day to let you 
off the main tine onto the cut-olf? 

A. No, sir: [do not. 

(). Tow fast were you going when vou went in from the main line 
on to the cut-off? | 

A. T should judge I] was going 4 or 5 miles an hour. 

() About how far is it from whore vou go inon the cut-off off the . 
niain line, to the standing cars, on one of which O'Neil was 
125) oat work--about how far? 

A. It must have been as much as 6 car lengths. 

Q). A car leneth—about 50 feet? 

A. Vea, wie, 

(). Now, before vou came to the cutoff tn getting in onte the switeh, 
What were vou doing at that time; that is to sav, whether when 
vou were going ote a switch, what was vour duty, looking out to 
see Whether the switeh ts all right r 

A. Lalwavs look at the track to see if the switches are all right. 

() When von have got to run over switches, is it the universal 
custom to ke j) VOUPF eve out on those <witches to see if thev are all 
right before vou go onto them with vour engine? 

A. Yes, sir. 

(). Do Vou rene liber of Seelnig (y Nei) or anvbody on the side of 
the Wav car thicat Lay When vou Well In off the main line”? 

A. No. sir: Tdid not. 

(). Do vou know whether vou looked up that way or not: and, if 
hot, why not? 

A. T don't remember of looking up. T donot think [could have 
seen him it Thad looked up. because T liad this wav car in front of 
me. Toamiteht when Twas onthe main line if T had looked, but I 
do not remember of looking. | do not think T did. 

(). After vou went mon theeut-off, trom that time Up to the time 
When your car Went up to the cars standing on the track, could vou 

seo him”? 
124 A. No, sir: T could not 
Q). Did vou have any knowledge at that time that he was 


, 


thi re in any Wav | ' 


A. Xo, sir. 


=hliut coll sf thi—when vou shit crf] your throttlh-valve afte reve Wert 
of] the mam Litne, 

A. | think T shut eff on the last -witeh. the switel that turned 
from the cut-off onto the wav-car track, or this No. 2 track. I 


slacked up there for that 


OL 
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i. either Kenwood, | SUP pose, ol W ilele tugnied these “Witches, 
anc Vou do not know which ? 

A. | don't remember which. 

(2. You think vou shut off steam about when vou went over the 
last switch ” 

A. Yes, sir. 

(). About how far would that be from) vour engine where vou 
shut off steam to the first cars west standing on the Wav-car track. 

A. I think it would be about two car lengths. 

(). Now, when vou shut off steam, was there awnv steam left to tse 
after that? 

A. Yes, sir; steam that is in the evlinders and in the drive-pipes 
from the throttle-valve down. 

(3. flow large is that pipe from the throttle-valve down to the 
eviinder? 

A. About six-inch pipe. | 

(). Is it cut in two for branching off to each c\ Linder ? 

A. Yes, Sir. 
127 ‘). Is the throttle-valve located in the steam-dome ? 
‘A. It Wils in the back dotnie of that Cheri des, 

(). And it is several feet, Sor 10, to the evlinder? 

A. Be about 12 or 15 feet. 

'). m=O) there would bie Whit stein there Ix In thasat ~1X-tneh pipe 
after vou shut the throttle off? 

A. Yes, sir. : ae 

a7, Now, about what rate of speed dy Vou think vou were biovinry 
at the time vou passed over the last <witel: onto No. 2 track 

A WW I]. iter slacking tty) there satied Chareew Pie’ TEEN ecbaeridae saline ul 


| sbarted iy) brady. | ritertit possibly lave: beon erevtraer cibveoty! bor. 
mill = itll hour whi 1] the eneriiie crossed tlie sWite hh, 

(). You lad slacked up previous to that and started up again? 

‘A. Yes =Ir 


Wax thysat with \' hy it osfeuathy Veo ir wed 
| thilerlit lave Opetied thie throttle i littl thie i | ccorn retrpedit- 


her distineth 


} , . 1 } 

J. Piel Vert] eres] ‘iti\ at PO freon ft (vers iitect Veet) Terms] Pine isis 

‘ : . ‘ ‘ ’ ) ! 3 
switel: onto this NO 4 tence 
A. es, sit 
i ; } “} 
ad. W hasat =]tr] (Pied Veal] ore 
A. Tle said “whe 
, : 

() Now. w 7 t that spertisal. bree Viis thre ede Vil 
car Vou had coupled to voir engiie—the west enmdoof the wav eat 
. . . . 

? 
. 
vou hid eouy Irene ret t ened 
Ine car on the wav-car track’ 
12s \ | | erlal - ot ou | ‘ » lesenectl 
poet MELE PTE Ets fail e if +<i™ Leer j ' | ee i} 
nae : , , 
| ‘ | 
(>) When he <a shoal’ d e his | , 
I ; . . } ‘ ! 
Withedow, btdst Pelee Vi jeot]s len TTaee ifeoon it 


A. Yes, sit. 
‘). diel bye peut bis hiewied it) ane ~ii\ wi 7 


A. Yes, sir. 
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Q). Did he say that ditferent from what he always said whoa ; ane 
if sO, what ithe rence ? 

A. He might have spoken possibly a little shorter or sharper ; he 
just said “whoa,” and it might not have been much different tone 
from what he always said it. 

(). Would he indicate by that how quick he wanted you to stop? 

A. Yes, sir: if he wanted me to stop quick he would speak 
“whoa” short. 

(). And if he wanted you to stop slow he — draw it out? 

A. Say: it slow. 

Q. From the way he said whoa that day, did) you apprehend 
danger or anything ” 

A. No, sir. [knew he wanted to stop; did not know what it was 
for. 

(). When you get a signal to whoa or go aliead, do you ask what 
It is for, ever” 

A. No, “Ir, 

(). Have you any other duty there than to obey the signals of 
these switehmen”? | 


A. No, <1r. 


(). Whether it is to come ahead or stop? 
A. Lam there todo the work with the engine, Whatever they want 
to do. 
12) (). When he said whoa, what did vou do” 


A. T reversed mi engine. 
). Into the back motion? 
A. Yes, sir. 
). | dic vou stop 
A. Stopped. Signal to eo ahead, 
{. low tur do Vou think vou moved after he satd whoa before 
Vou rol il signal to Cone head ? ' 

A. TP should sav perhays eet car length@¢: Tot almost stopped 
When T vot a signal to come ahead again. 

Q Tf vou had received no signal to come ahead, do you know 
Whether or net vou would have stopped before vou hit the other 
car? 

A. Nov sir: T would not have hit the other ear. 

Q). Who did vou receive the signal to come ahead from after vou 
had got about two-thirds of a car length? 

A. From Mr. Ellenwood 

(). Where was Ellenwood at that time” 

8 Ile Wiis OlL THN stile, ~omewhere along the ce ga | dont retned- 
her now just where, but he was there somewhere 


, 


-_- 
= 


(). Plow did he give vou the signal’ 


. 


A. With his hanes. 


; 


} he , 


(0. What did he indicate to von. to come ahead a littl: or much * 
A. Come ahead a little: and T think lie hollered to come ahead a 
little at the same time. 

(). When le said that what did vou diy” 
130) A. I let the lever vo abeand aqeraly) —throweed itt the fer- 


ward motion. 
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Q. Did that give it an imp-tus forward again? 

A. Yes, s1r. 

(). As soon as he said go ahead, was your hand on the lever when 
he said that’ 

A. Yes, SIV. 

(9 And when he made the miotion ” 

A. Yes, sir. 

(). IL foow lone die it take you peu on the forward motion shgestrn 

A. Not but a second, and Paid mot leave it there: | just let it ve 
until the steam started it ahead and then took it back. 

(). Whiy clic vou lo that” 

A. because | knew | Was not far from those cars that stood there, 

(). Do vou know whether vou struck the car or not; and, if se, 
with how much force? 

A. Well, [think I nitolit have struck the car, but | do not think 
| moved the ear at all: l «lid not strike it with enough force so | 
felt it-on hiv eneiiie ny, 

(. Now, when vou got the signal of Ellenwood to come alead., 
Wlisit did Rives “uv, i anvehing? 

A. Lhe cdiednt “LY anvething Len dane cal all ciiter | lieved erent stopped. 

(). Plow soon atter vou got stopped did) he sav anything, and 
Whit elie hie “aVe as soon is he creol sTanpopn d’ 

A. Tle told mie there was a man on that side on a ladder, and that 

lie dicved feallers. 
Io] (). Llow long time elapsed from: the time Ellenwood sard go 
thead before vou had thrown vour lever inte the forward 
hiotion tied creol li}? lt this (iil culied -trnek iI sand ivgs beooran to tel] 
vou this” 

A. Ti was oniv three or four seconds: it was very little time. 

(). Now, iter vou t te] recerved thi Sonal Prati lellenweood nied 
thrown Vour Cligilie inte the forward thotton Ly il “Hhivle hhieVetnene 
ot vour becataed, Wils thie re. tine ater that tor Lo ierers to have trode Vou 
and vou stopped the engtie the second tine before vou hit dhe car” 

A. Nov sir: there was not 
() Whaat kine a Lat Wil= If thst Let da Veotll re rrpetin te PF 


, 
, ‘ ' s% ‘ ; 
lt wis pelecascannt ela, 


— a 


(00 Was there anv wind to anv extent 
Al No, “it | de biel think this re Wials 


‘) Joey Veet] WK plee\ Whrethyey Tihs x Wit carey eebperidae except vorur ene 


\. TP donot think there Was anv upthere at that time; it Wiis jtlst 
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A. Yes, sir: it was. 

(). Did vou notice whether or not Riggs had his head out of the 
window while vou were volng along the cut-off onto the No. 2 track? 

A. Yes, sir; | noticed him: [ remember seelng him once or twice 
have his head out. 

(). [low was he ringing the bill ? 

A. Ringing it — one hand; he sat there where he could lean out of 
the window and ring the bell with his right hand. 

Q. When he said whoa! did vou know or have any idea why he 
said it? 

A. No, sIr. 

J. When you recelve a sional of that kind do Vou ever ask whi 
they give it afterwards or at the time’ 

A. No, sir. 

(). Was that il heavy engine Or a herlit engine ” 

A. It was a pretty heavy engine; switch engine. 

(). Llow were the switches there from the main line onte the cut- 
off and from the cut-off onto No. 2 track : were they In first-rate 
order” 

A. De they were a littl worn there: they Hiost alwavs are there, 
they do so much work over those switches. 

(). llow meny times a dav do you think a switeh engine has 10 oO 
in there onto the Wav-car track during the 2b hours at that time, 

When the business was brisk, to put In and take out way cars ? 
a: A. [t might go in on that end perhaps 20 times a day. 

(2. Do vou mean in the 24 hours or during the day ? 
| During the day. 

(). You were not on at night”? 
A. No, sir. 
(9. Can vou give the jury an idea of how much noise vour engine 
al thict tinny would take vole through those switches, anid how far 
a person could lear them, if they were listening ” 

A. lt “eetiis to The thie ouerlit tt) hae aur if il block AWRY ; this hd rade 
considerable noise, especially when the switches are worn any, 

2. [low were these switches as to bn tise COVCT do with ol, so as to 
quiet the noise’ 

A. ‘Thev never cover switches with oil. 


? 
() Wer Lnhev Ollea 
TI Vv oti = lite! coal } “ot 
a. hee Ve SOMME LITICSs preorull a iittie ov} er the ralis, so the switeh 
will turn easy, but it d leader tnd of tl witel 
il t ‘ fe . Oren it C{trees bist eal ¢ soll pve a | Lilet ~Wiiis i 
, ] 
P iz , ; 7) 
(). What kind of a bell was it on that engi 
} 1? 
L. Ordinary engine bell. 
] a | ] , , = ? 1} ] } “) 
Q. About how far, on such a dav, could that bell be heard * 
‘aaa ; —" “Pye : * 
. | he } *? yy ‘ ; e ; | oe . 
A. Well, by persons in good heartne. it would be heard two o1 
. i 
a v ’ ’ ’ 
three DbiOCcnKS away, | sHouid judg 
. ae , ’ ° °. F 7 
oo , ob , ‘ ‘ ¢ " , 7 erar « , ’ ‘ . . > 2 . . 
(). Now, Mr. Schnmaker, give the jurvian idea of how much time 
] f 9 ‘ +. it , } a . 
Cldpescad roti tiie Lime sigrers sSallal Whoa Untill Vou had gone 
1:>-4 ; ; ** ae ,’ . ‘4 | oh fev? ty rs elle ‘ ) moe: ear lh: 
e) morwarad, PTeceived tiit Oa UGE Ea OE CIEES sciClTi Wood, ate Lilt eiiys bile 


A. [t milylit have iy Cll tive SeCOLMS | Pheol miuch Pibery'e than thiaat. 
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(). Ilow fast do vou think you were going when you got his signal 
when he said whoa ? 

A. I think IT might have been going at that time tive miles an 
hour. 

(). What means have vou got to “top those switeh eneiies quicker 
than other engines ” 

A. Their packing ts set in tighter, and they are fixed on purpose 
to stop in that way quick by reversing the engine, and they are 
smaller drivers, and the ports are covered quicker—I mean the 
steam ports—by having smaller drivers: they take steam quicker 
than engines with larger drivers. 


(‘ross-exumination ° 


(). four miles an hour, that would be not taster than a man would 
ordinarily walk ? 

A. No, sir. 
). Your engine is what they call a pony ” 
A. Yes, sir. 
). It has none of the small trucks that road « holies have’ 
A. No, sir. 
d. It has simply four drivers, two on each side 
A. The right rests upon the drivers 
(). And tor that reason, and the mranier tm whiel: ita jp rade kee, 
and the stnall drivers, it is capable of being stopped and started very 
quickly ? y 

A. Yes, sir. 

() With vour hand on the lever, at d miles an hour, what distance 

can Vou stop it by reversing 

Lobe A. [ should sav if vou were going dorS miles an hour, and 


; 


; . * 
| of the enevine. vou would stop in) two- 


ad 


having a ecar salnerane 
thirds of a car leneth—vo it 
(2. Couldnt vou stop quicker than that’ 
A. Hf vou opened the throttle you might stop quicker than. that 


Psard Thad stopped, or hearly so. and started Up agen 


By i | 
() Well. now. in startin: lige caeraall 7) rie hot stire that vou 
>. 


| 5° ‘ 41 : j ’ " 
\ Bitil ineclined (Oo TEPTTINR ¢f elie 
at . + , ; . . + : ; ; . 
(>) At the time that Mr. Riges gave vou this order did vou have 


’ 
() bh = thre Cilstot Of errerihie vy > Oa ar bi idie iti 
’ ;11 ‘ ’ ‘ + | | , ’ i 

Chen Set. ‘ i 7m Gees ie’Verl ; ‘ i j i 

A. Yes, sit 

} } ] ‘ 
td. sp Whiell iF ~~ | Vrbene tT) ! = & , . \ gers i 
dt 

Mistiihitaheows 

A. Yes, si 

’ , ; 
«) Dye vou think | Vir Z I i ss - 
‘ - ‘ ] } ; ¢ | ; 
A. I Woltlit] li We fad a Wav car atie 5 i Gest Cis 


(> Then ait would take that much longer to sta 
A. Certainly it does 
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(). Now, if Riggs had said to you whoa, there is a car repairer in 
the way l-ere, the ‘re would have been no occasion of any di anger, 
would there? 


156 Objected to as asking his judgment on a case that does not 
exist here, kvpothetical, and argumentative. (Sustained.) 


(). Now, vou say that when you went over the switch you were 
two car lengths from the striking point, as T understand it? 

A. Yes, sir. 

Q. You did not run very rapidly after getting to that stop?’ 

A. I started up avain, and might have been going 4 or 5S miles an 
hour. 

(Y. How long does it take vou to wet up a motion of 4 or 5 miles 
un hour? 

Possibly runia car length before vou get to going that if vou 
were stopped, or nearly se. 

(Q). That is about the ordinary jog vou move your engine mn the 
vard. Now, vou received this signal from Riggs, vou testified before 
In this case, | believe”? 

A. Yes, sit 

(Q). TP willask vou whether, in your testimony on the last trial in 
this case, vou did not say that the order came sharp cine quick, uli- 
usually loud? 

A. T won't say that it did not, “Ay he spoke rather sharp lo de 
lo Stop. He spoke Whoa rather sharp. 

(). And Vou understood that to mean to SCOpy, aha L froma thie ten 
ner in which he spoke you understood to stop immediately ? 

A. | understood it meant SLOP. Ves, ~ir, 

(). 3 “ay there Wils probabl, yoors seconds frente the tithe lie 
spoke | wefore vou finally <truck the: car? 

A. <houled judge thirst. 
137 (). Now, did he sav anvthing to vou about why he had 
told vou to stop’ 

A. He did not until after we were stopped. 

(). Tle then didit sav whoa, there is aman ona ladder here? 

A... oO, sit. | 

(). Is ita part of vour duty and that of the fireman to look out 
for persons In dang rand aveotd it in cry ration of an engine 

A. Yes, s1 

(). Now, suppose, Mr. Shumaker, that vou at the time vou were 
running in on where there are car repairers at work vou had knowl- 
edee of their presence, would vou obev a signal of the switelmman to 
Connie forward ta Inake il coupling : it) otly r Wore is, hiilist vou cob V ‘l 
<witchinan’s Instructions at the peril of sav man’s lite? 


a 


( Moyected fi 


(). Task whether vou at 


« ark 7: @ ~le tial of the -Witeh- 


I 
man that orders vou to go forward where vou would ima perd| lites boy 
volng ? 
A. T would not obev it, of course, if TP knew some one’s lite was in 


danger, 
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(). TL understand vou that it is vour duty to avoid collision with 
anv human betng that is on the track. 

A. We do not aim to hurt anybody. 

(). You atm not to do it? 

A. Certainly, We try to avotd it as much as possible. 
13s (). Now, Mr. Schumaker, vou knew that when Liges said 
Whoa in this loud and short manner vou knew that that did 
not refer to the fact that vou had come near enough to make the 
coupling ? 

A. | didn’t know what it was. 

(). Lunderstand vou don't know what it was, but didnt vou say 
on the last trial that vou knew it did not mean vou were near enough 
tw make the coupling, because Vou could see as well its bye how near 
vou were to the cars? 

A. T admit that. 

(). You were looking out to make the coupling ? 

A. Yes, sir. 

(). It is vour business to retard the progress of the engine when 
you get close to where a coupling is made? 

‘A. Certainly, 

Q). And you risk your own judgment as to when it is time to re- 
verse the lever? 

A. T do unless Tam working hy slenial 

Q). When Riges called out whoa vou knew it did not refer to the 
distance from the coupling pont... You knew. in other words, he 
did not mean to sav Whoa, it is time to stop to make that coupling 
Vou kinow he did) tot mean that: did vou ask diam what lie meant? 

\. No, sir. 

(). Wohien Vou reversed the lever and Teopopn ddd Vou ask litm the 
eause of this? 

A. No. sir: TP never ask such a question as that. 

(). Did he ever tell vou or give vou a reason for it” 
J 25t) A. Not until after Thad a) 7 
(1). Not until after the injury was done” 

A. | licl byt k now burt thie <witeliian Waititee Top cred a litik oor at 
pin to make the coupling with. TP didnt Know what it wae 

(). You did not know what it was. and never Pehegunire do ane he 
did not tell vou”? 

A. No, sir. 

(). Now, Vou say, \lr Schumaker, that a tonamoean tear thies bed] 
ring or the switelies click for some litth: disteoee df le is listening 

\. Yes, sir 

‘). You take a mian stan Penner conn the <tde of a carand banging 
awavoatserews by lias ear, that might prossity drown the sound of 
a sWitch engine crossing the switeli. tiight it tet: 

A. Ttought not to, because aman ina perilous position of that 
Kind oueht to be more careful than at le was down on : rie 

‘) Yes, sibied | “Up oprose sh odnpcedy Cope Teds erpgennne ctperdil tern tees Dyers 
earetul than one running a Wheelbarrow Pask voudf aman stand 
Pyige preotrracdinas hear lis ear on bea <core ws tilobit pet have lis eat 


attracted by lis own noise rather that this of the engin 
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A. Well, he might. 


(Q). You regard it, do you not, as your duty to stop always when 
vou are approae hinge aear upon which a man Is engaged In work- 


, 


Ine if he does not see your itp proach * 
= Yes, sl 
140 (). There ‘ no rule in your company which permits vou 
to run into cars under which and upon which and about 
which men are working? 

A. No, sir; we do not aim to hurt anybody. 

(). Now, you say that Mr. Riggs had his head out of the cab win- 
dow anid itp) peared to be looking down that Wav for some time he- 
fore you catie up to this point rT 

A. Yes, sir: Thad noticed him once or twice looking out. 

(). As though he was watching pres rer ? 

A. No more than he always does: it is his business to watehl out 
for signals and be looking, as well as me. 

(). Is itas much the fireman’s duty, if le sees a man on the side 
of a carin danwer, to cause the engine tO stop as It Is Vour-, if it 
Hhatppens on hus side of the ear? 

A. T don’t know but it is. 

Then vou wish the jury to understand you as saving when 
the fireman sees aman in danger it is as much his duty to prevent 
it as it Is yours, although vou handle the lever? 

A. Yes,s ) 7 

() You are familiar with the lay of the ground there and the 
trae “ks? 

A. Yes, 8 

() . The oat straight? 

A. The main-line tracks were straight. 
14] (9. Was there anything to prevent Mr. Riggs? This is 
supposed to represent the engine and the tender; your posi- 
tion would be on the rivlit ~ile or this side, would if not t 
A. Ye B. Sie 


(). Riges on this side? 


»” : 
A. Yes, si 
(2 As vou ran west Rages would see anything upon the south 


side and vou would see anything on the north side from the outlook 
here in the eab Witidow : 


A. Yes, sir 

(). (0 Was there an-thing in ranning two hundred feet to prevent 
him from seeing O'Neil upon the ladder”? 

A. NO, Sif 

(). Was there any conversation or any work going on between vou 


). 
and him that would prevent his telling vou of O'Neil l’s danger that 


‘) 


hie “uiW 
A. No, sir: there was nof conversation took place between him 
and bhie’. 
Q). Do vou know whether he was replenishing the furnace at that 


time”? 
A 7 dont think he Was. 
(). Not shoveling In eoal Liar cleaning any Latin pes hs 
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A. No, sir. 
(). Not engaged in any kind of work of the fireman at all, but 
simply looking to avoid danger ” 
A. No, sir. 
(). The wind was not blowing or storming In any way se as to 
prevent conversation ? 
142 A. No, sir. 
(). There was no reason to prevent lis telling vou whi * 
A. He cculd have told anything he wanted to that 1 know of. 
(). And you could have heard or understood anveihing that he 
would have told you ? 


A. Yes, sir. 


, 


Redirect examination : 


Lb} (). Now SUP prose Mr. Wilde, being on the fireman's side, 

had wanted a link to make the coupling with, and he gavea 
Very quick motion to stop like threat lw Rives, Low woule Rives vlVve 
the signal to vou—quick, sharp, or slow? 

‘A. Sharp und quick 

(). And that would mean that he weaited vou to stop before vou 
got to the car for some purpose ? 

A. Yes, sir. 

(). Now if vou saw a manon the side of a car from your side of 
the engine three or four hundred feet away, would: vou stop vour 
enyvine and send somebody ahead to order hin down ? 

A. No, str. 

() Would vou have il rivhit to CX pect, tlnder the Clstoliis of tlie 
vard there, that he would get down if vou went forward moderately 
ringing the bell ” 

A. T should expect him to get down. 

Q). And let vou do vour work titst? 

A. Yes, sir. 

(). And then he could go up and deo lis afterwards ” 

A. Yes, sir. 

(Q). Well, ifvou were ringing the bell, how near would vou get to 
him with vour car before vou would stop” 

A. Well, LT wonld) go up just near enough so DP could be sure I 
could stop cunmed pret dart Taneen. 

(). Atthe rate vou were going did Rigas sav whoa tn tine 


144 for y ty te stop bv lore Vou wot te thre cal 
A. Yes, wir. 
(). And vou would lave topped oniv for this other str il trom 
DEE hh Wood , 
A. es. #F. 
’ . 
Re-cross GNAation 
(1). Now, Mr. Schumaker, vou sav vou would expect a tian to ge 
down if vou were ringing the belli: vou weld expeet) Tita to Prec 


it cutie rece lve Warhihy atid averted chevetded 


A. Ye Ss. SIT’, 
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). And you say if he did not avoid it it would be your place to? 
A. Yes, sir 

). And von would take every means to prevent it? 

A. Yes, sir. 

And you say if he did not avoid it it would be your place to? 


’ 
A. Yes. atr. 


It matters not whether vou Were the fireman or engineer vou 


Om 


would ‘ ried ivor to lo that’? 


\. Yes. sir 
(ic. Bo. ELLeNwoop sworn for detendant. 


(). Where do vou reside’ 
A. Clinton 
Wiiiat is vour age’ 
7 
L45 Q). What business are vou engaged in’ 
A. Am now elerk in the freight office of the Northwestern. 
| In the employ of the Northwestern ? 


() ‘} asintent 
A. Yes, s 
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Q. Do you know where Wilde was, which side of the track he was 
on at the time OONeil was injured ? 

A. lle Wiis On the south side. 

(). Where were you about the time he received his injury ? 

A. On the north side. 

(). Stute about where it Was with reference to the Wav car threat 
vou Were taking onto that track. 

A. At the time he received lis injurv Po must lave been between 
them when they came together: TP went between them to make the 
coupling : | believe | lied, iil least, : 

Q). Where had vou come from with that engine and way car 

A. That | could not remember: TD remember being on the main 
line, but IT do not know where we got the car: T think on the south 
side somewhere, 

Q. Do vou know who turned the switches to let vou off the main 
line onto this cut-off? 

A. IT think Wilde turned those <witele- 

(). All of them of them 7 

A. T think he did, 
14, (). Wihien Vou Were vol from) the main line into where 
vou tiade this coupling, did vou ride or go afoot 

A. | remicmiber riding Uh}, bout dont remember whi re l craol Gly 
the car 

(). Where did Vou pet oll to go on head and do your work ” 

A. T got off when we got up close enough to make the coupling. 
(). Were Vou on the rear or west ened of thr Wav car attached to 
vour locomotive ? 

A. VES, oF. 


(> Whit rite: «of spoed, i] Veotl Deedare riploe . =hypootntel vou ludge vou 


‘; 


4 
were going from the time vou lett the mam line until vou got in 
near the other wav car? 
A. T should think boro miles an hour, probably 
(). dict Vou oriye 7 ~jerniael to the enoimedcs Wien Vou got pretty hear 
the other stetieding cars there’ 
A. oT did. 
d What signal did vou give him 
\. TP waved mv hand in that manner 
?. Woiiat did that miesan” 
A. Nest lor biite te come alread a litth Wiavs 
Q). Do vou remember whether vou said come alead, at the scan 


4 
Thteies SULIT thiee Depeotdeota ter thie WV 
1. Neo. LT deo not 
‘) \ WW Loooldt how mir Wias tibe Vers jel | this iil ant hie tee 
ie | belive: Traore me eust end of t t | 
wie I. why . wes 2. Vi ti ~ ~ 
| Js \ | Wiis Ppeol il prety i. . @aar trict Phhit ’ > «] > 
feet. Somewhere along ther Ladlomt Knew as DP oeould 
hietiber positively about that 
Q). You state on one trial it was ah ar length, | y 
a + es =il 7 ‘ i’ =et 
‘? Ane the mext tria th throtpertat, prea pes, 1b Wits th L sem itl 
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A. Yes, =1r. 

(). Have you any means of fixing it detinitely in your memory, 
or do you state it to the best of your knowledge? 

A. I state it to the best of hiv knowle lore, =till | do not think I 
would Walk the leneth of the car if less — that distance would do: 
=U it thay possibly have bree Ii li =s than a Car length when I rot off. 

(). Why did vou give the signal to come ahead ? 

A. So we could couple up the car and leave it In there. 

(). Did vou notice whether the engine and car was going to come 


* | * 


) 
7 i’ t | " 
; te tj 

Ie il =, Liit’Lt 


tu a stop bet | 
A. Leould not remember about that. It may have been nearly 
stopped though and me not notice it. 
Q. Now, bad vou seen O'Neil any time that day on the side of 
the car, | le? 
A... WO, Off. | 
(). Do vou know whether vou had come on the north side of the 
cut-off all the wav from the main line 
A. don { have any Ye eollection ot beng on the south slile. 
| -{:) Q. And you know vou were on the north side when vou 


*; 


rth side to make the coupling 
. * ’ ’ . ? ® . 
Were vou standing on the west end of the west platform? 


. oe ] - } ] . Pane ' , ‘ * 
(9. Do vou remember whether vou were standing on the north 
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Q. That was on the way car? 
"es, SIr. 


, 
\ 
You entered the link and put the pin in? 
\ 


GS, Sit. 


A. 
(). 
A. 
(). [low lor after that before vou heard thata man had been 
hurt ? 

A. IT did not not know that until we vot back out on the mein 
line. 

(). What did vou do then ? 

A. | believe we shoved all those cars down far enough to clear the 
switch a car length, and then cut off and backed out. 

(). After vou tide the coupling, dic vou vlVve anothe r srernal to 
back up with them all? 

A. | heheve [ did. 

(). Who gave that signal? 

A. That IT cannot remember: I am pretty certain we shoved the 
Cars lied lo make them clear thie cut-off. 

(). Well, did the Cours come toa full stop cutie then start th}? to shove 

them in afterwards” 
1] A. Yes, “Ir. 
(). Do vou know whether there were any brakes set on any 

of those cars that were standing * 

A. Yes: TL think there was: most alwavs was anvlow: must have 
been or it would have moved them: more. 

Q. Do vou remember whether Vou let the brakes off of any of 
those cars Iritnediatels alter Vou lad tmiacde the compiling iy 

A. [do not have any recollection of doing so 

(). Can Vou state Whether or not the bell was ringing at the time 
that enone anid Wa ear Wis coming 1?) frown thie tesa line th} to 


cr 
iS 


; 


Where vou made the coupling ” 
A. | eould not state about that: was so used to hearing it that it 


would be Inipossible Ter Peetabectrptner Why fherit Was ringing or tet 


(ross-cXNam ination: 


(). Mr. Schumaker testitied that after le cate to a stop that vou 


7 
signaled him to come ahead: do vou remember of dot that”? 
A. |Ldo: ves, sir 
() You testified in Des Moines soou after this oecurrence, did vou 


*; 


hot, at thie trial thie rt 
A. Testified in Des Motnes: [do not remember how long it was 


Q) You undertook then. in vour testimony, did) vou not, to give 


the «listanee that thy ear Was away from tle COUP TY il 


vou =lort ile] Len cooprnye cade aed? 
A. T believe T did 
low (0. You putit then at a car length in twoor three ditlerent 
“questions that were asked vou on direct exatoination by Judge 

Pdiabstorred 

A. Yes, sir: [think T dtd 7 

«). Your best recollection dithered the first tion Vou Wis ever 
called Lp totestify. <othat vou sal i that when vou Game te a “Lop, 
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and you signaled to come ahead, that you were a car length away ? 

A. Yes, sir: I testified to the best I could remember. 

(). You say that it is now the best of vour recollection, then, that 
it was a car length ? 

A. Yes. 

Q. You say when they came up and — you say the stroke 
did not move the car more than six inches, but they went right on 
and shoved them aown the track ? 

A. I think it did not move them: more than six inches when they 
came together. 

That is the one you coupled to? 

A. T think there were three together. 

(). Isn't ittrue—suppose they were standing there—each one would 
have a little more slack than the other—these slack between cars 
when they stand tovether on the track ” 

There is a little. 

(). Now, then, if the first moved six inches wouldnt the second 
move a foot and the third two feet? 

A. No, ~Ir. 

(). Did Vou ever see ali engine eoontoa train and move 
155) tthe first cara little and the caboose would move so it would 
pretty near break a man’s neck if le was not looking out? 

A. If the brakes were set it might hot move at all. 

(). Won't it move further than the first car’? 

A. If it was strong enough to move the whole train it might. 

(). Then the further away the hiore the least One would go” 

A. Tt would in case ofa train, but in case of these way cars where 
the brake was set on the Jast one, likely where they were tight to- 
vether, they would not move, mean close up, whether they were 
coupled or not. 

De vou know Whether they Were tovether or lot ? 
[ think they were verv nearly together. 
Will you swear they were coupled together, any two of them ? 


) 
A. Ce rtainly het. 


(). Will vou swear there was a-brake set on any one of them ”? 

A. No. sir: but they are usually done so. 

Q). You ure swearing to custom? 

A. 3a,% 

(). te lg together might have moved them considerably ? 


A. Yes. sir: if the brakes were not set. 
(), Whether the brakes were set or not. after the coupling was 
made vou say vou shoved them all up? 


A. Yes, sir. 
(). And then went out on the rian track eerste : 
A. Yes, sir. | 
Witness distitssed 
lod And thereupon afterwards, and on the Ith day of April, 


ISS:5, the foregolne beine all thee evidlence sane testimony 
offered and introduced Ly each and by both parties, and the evi- 
dence being fully concluded, the defendant praved the court to. in- 


ine oo 
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struct the jury to find for the defendant in accordance with the fol- 
lowing written motion, to wit: 


In the United States Cireuit Court, Northern District of lowa. Eastern 
Division. 


Joun M. ONen 


is, 
The Coreaco & Norrauwesrers Ratpway Comupayy. 


Now, pon the conclusion of all the testimony produced on the 
trial of the above CAUSE, ane after curt dbbenit, the defendant respect- 
fully prays the court to instruct the jury as follows : 

l. Conceeding to all the testimony Its greatest probative force, it Is 
not sufficient to warrant the jury in finding the defendant or any of 
its servants eullty of any hegligence whereby the plaatntitl received 
his injuries. 

?. The undisputed and uncontradicted evidence ~hows that the 

pleatntiel Wiis euilty of hey live nee which directly contributed 
low to his injury. You are therefore instructed to tind for the 
detendant, 
No M. HUBBARD. 
CHAS. A. CLARK, 
hop Defew 1. 


Which bhotton lop so Lbistruet thie jurs the court clerited anid re- 
fused. to which denial and refusal the defendant then and there at 
the time duly { xeepted, nied thi rethpoth, on the TA list i foresabd, 
utter the cise Wails argued Ihy ceotlline I this Coolulrt, On it~ OW Hotlon, 
eave to the tury the following instructions ti writing, to wit: 


Joun ME. Oy Ned 


is 


Ciicaco & NorTHWESTERN Rareway Company 


‘a this Ciillsc placate seeks to Peeoyver dates 1] thy =t)tr of 
fifteen thousand dollars oreutnast the «cetemdant for certain iyuries 
tlleged to have been received by plain ath on the DPSth dav of Oete- 
ber, IST7, whilst in the employ of defendant at Clinton,in this State, 
the polaatnatiel ave rring that the Inmpuartes ¢ ripened of were caused 
by the negligence of the servant= and cmioplovees of the defendant 
ty thee teysdacwermpenat of the switeh engine in use at defendant's vards 
at Clinton, Lowa 
Loot) Z 

Cory poart of defendant the neelienee eharged by pelannatadl Lipwons 
defendant Is derided it dy Ine Claimed that the accident did not result 
from ayy Want of ordinary care on pearl of defendant or any ml Its 
employees. 

That the accident resulted from one of the usaal perth and risks 
Inseparable Treoty thie: betisitess i) Wiitel Tie defendant pS OTe ai revel, 
Te Wit, td rating a rittirese, the risk ried ty Zura «of wit i Wis ags- 
sumed by the plaimtiff when he entered the employ of the detend- 
anit. 


is THE CHICAGO AND NORTHWESTERN RAILWAY CO. 


And defendant farther pleads that even if it be true that the de- 
fendant, through its employees, was guilty of negligence in the man- 
ner claimed, that the plaintiff on his part was guilty of negligence 
contributing to the accident, and hence cannot recover. 


The tirst question, therefore, for you to consider is whether the 
plaintiff! has made out the charge of negligence against the detend- 
cuit. 

The burden of sustaining this issue is upon plaintil, and he must 
by a fair preponderance of the evidence reasonably satisty you that 
the allegation ot ave elivence thius made Is trade, or failing in sO) doing 
vour verdict must be for defendant. 


Under the statute of the State of Towa every corporation operating 

if rallwa I~ liable tio atl miyuries entised Teo, nie the COlSC- 

yi Cuchi cleupnnere - sustained by, the emplovees of such COPpora- 
tien 1h CoOmseq idence of the heolect of a coe plover In the 
performance of his duty to the company: that is to. sav, the negh- 
rence of an eniplover In the discharge of ihe duties of tits position 
yy thar employ of the COPAY is deemed to be the newhwence of the 
corporation, and will render the company able for any injuries 
caused thereby to any of its other eniplovees, unless the person I!)- 
| livenece contributing to the aecci- 


: - 4 
mired i= hiitnaselt UiitV also of ne 


ln determining whether or nota railway corporation, through its 
lierenece, 


’ 
— 


- ’ 
crn ploy es, Pas or thas bot lb a Given Case been WIitV of bes 


! 


the question for determination is whether ordinary care has been 
used; that is te sav, such care as an ordinary prudent man would 
exercise under sitailar circumstances 

RailWay companies are not insurers or guarantors of the absolute 


. , -_ ° . ; — 
safetVv of their emipiovecs Pheveare not required to eXerelse as hich 


} ! 


‘| devree of care towards therr emplovees as i exaeted of them = teo- 


Wards poussonyvers Who may be Uno Crem trains It the company 
exerelses ord] care Care 8 B Srvc Cate. “od vetan aecident happens, 
e ; ‘ 
: . : - — ] >| on . , : : ! H tel 
CAUSING INiury’ tian e@ nwo vee, th? ls Cer ermhinot im ste Case thou 
tlie’ COMPANY Pestrotistoie Chrerertor 
' »> = " \ . , ’ . . -_ 
lh) thie nidlOoid GQperations cCotlected W thy Line business of alle 
Peoried i] Le OW? Ti) its teee i] charaete rr. aeectdents tithe Happ 
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If, however, the aceldent Is caused by the heyvlivence crt the Colle 
prany or any of its emplovees other threan the PRETTY TK d. tha 1) the 
responsibility therefor is upon the compen 

Lyi other words, ehiplovees are deemed to have assumed all the 
risks and perils pertaining to the botasdnne =s of ritlrondinve wl 1) thie 
same ds conducted and managed by the company with ordinary care, 
brut they ilo hot asstliie the risks sitiel hazards caused yy this Willi 
of ordinary care on part of the company or its cmplovees 


‘ . 


fn cases, therefore, like the one now on trial it is net enotoh to 
hole thre COMIPRUNY lable feos’ the pelaatnetiil lw <Hrinpely show tlisat Whitlst 
eneaged Ith the business of the COPEEP RATES he received) an yur, lie 
batter how sertous in oits character, The pelenineti el britint sticow thaeat 
the accident causing the injury was due to negligence on part of the 
COTMPMnY, 


loo 1 


As alrendy “tated lw vou the reo lion Tyee required Te by <hown te 
r neler the COMPANY lialele ter cali erp lover oe the farlure to ex rejse 
ordinary care: that ds to sav, such care as an ordinary prudent ten 
would exercise aoder similar cireutistanmees 

What willamount to thie eXNereise ol of Lp riaer'y care Will var re ithy 
With clreutistanees, as utider one state of faets that corpse of ond 
duct Which would amount to the exercise of ordinary care tmrrolit, 
under carpet dns rstate of taets fall far sbrort thereof sme 


} 
Of hegvllwehes 


bye fore, Ith dhefermitithe this cpuestion of the eNerelse of Oredreary 

‘ } , : i? 4 i ; 

Cire bhia oivedl case, regured thithst uiwavs tee fined to al Cl fii . tie 

eTyreutistitices surrounding tha peirties- heed Thaes Very Ubdare tied prbanere 
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then standing on a track in defendant’s vard designated as track 
No. 2: that plaintith went to the place where thr Wav car Was sta- 
tioned for the purpose of performing the work he was directed to do; 
that before gotineg pron the side of the car he noticed the position 
of thie =witelie s. hy the tise of which engines or Cars could be rut 
in from the east upon the track where the way car was stationed 
Which he was to reper, and that these switehes, or some of them, 
wos so turned as that an engine or ear could mot be sent mn Upon 
track No. 2 from the east without a change In the position of the 
switch or switelies. 
That the way car which plaintiff was to repair was the third 
Lt] car from the enast, there beige two other cars to the east of it. 
and therefore between mt and the switeh connecting with this 
track No thicat polsarmtith, in order to reach the place Upon the Way 
Car Where the brackets Were to bye repolau ‘ dd, Wiis oll eed to Use a leacl- 
der, Which was tnelined Uvallist the stde of the car 


11. 


That whilst plaintiff was on this ladder engaged In the perform. 
anee of the work he was required to do upon the way cara <witel 


Chole belonoineg lo defendant with aw iV cur in front ot if Ciurnie 
frootir thre train traek on Lp von track No. * 

That apon the switch engine there was a fireman and engineer 
who were at t! Pr posts, and that there were alsa Iwo =witeliien li 


aid dn wetting the ehneie & ear in Upon track No. 2 and in making 


a om a 


| ? } , 
Mm’ COD DLLTIG lTheeaded?, tO tre Dnbinede 


That the engine & car came im upon track No. 2 and came west- 
Ward alone the same towards the place where plamtil was at work, 
thie Obpect: Dene to couple onto the wav car, which was the second 


, et ill 
Ole eust of The car Lipron Wirledi prucudnn eal Wits al Work 
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wit. the switehmen, fireman, and engineer. There is no evidence 
tending to show that the switchimen on the north side of the track 
saw or could see plaimtil at the tinve of the accident, or had knowl, 
cde of fils cheater Potts POSTE LOn, <i> Cbegat this ree Is tie chat rrvcuedes Chasat 
he Was heglivent In the preniise > 


Lt. 


ts: It is clatmed on prune cof tha polaunnatadl that the <witeliman on 
the south side saw ONei?s datger ti time sutlierent to have 
averted the danger, 

(On) praart of clefendanmt ois claimed that this <Witelibian did biel 
sou | yNe 1| in Linnie, subiel Lidiele I such Cirpectitistilices as thigit it was bits 
duty to cither have stopped this ehethe or Warned the pelceunatael rl 
thie cLernper y Llas thie pelcenratuel, ty choad per prevtnede rahice of eV bebenice, 
sati-<tied vou that this switeliaman liad Know ledoe of pelcrititl heats 
eer inh time stufficient to lave averted the acerdent, emther Ly stop 
ping thi elaine thirouedl th Withbbiliog ter thie eligtitreer, or ps THOS AM IIe 
plarnnatill of thi Conn danger, ~o that te could have avotded= the 
aceldent 7 

lt is not sufficient for it to now appear that possibly the switel 
Dihiits riterlit have clone “ar dl he bisael Chien known all thie biet- thraat 
are how dade apparent. The trie tiquiry ts, Was this switeliman 
geting th baede r thie tperdat anid know leche aT thren biseed, Withitibicr at: thie 
At x] 7) Ord lary eave ib hiot “Topiiig tiie eheihie, or ili trot totl 
{ving plaintittot his danger? Did he or mot have Knowledge of 


the danger to whieh pel tl Wits Xposed in tine suflierent ter cricabole 
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be meant that the engimeer is bound to obev if there is te good 


reason Why he should not obev 
<Witelian te tiove torwared 


a 

SUP prose he recelLys d aosiertickl Troms a 
? ; i | 

hm’ oWlE cattse an aectdent. woukld at 


when hie =¢{*t’s thyeat if he (]ibhts ‘ 

} ; ’ ’ . " 7 
net then be clearly his duty to disobev the signal’ Suppose at the 
btisciabil he recelVes a sternal tr ttl thi SW i bidda Ted Papers hor ira 


ne fireman notifies him thisat thie re’ Is ch Debit ete tha track ita bbacrer, 


ane that lie must stop It cantot be cloubted that om suel case. the 
engineer must disobey the signal from: the switelimisy 

Take if id) this Ciist’, SULp opr thie enoiteer Kivew this thas prcetidl 
Lith was on the ladder, exposed to danger, af the cars were brought 
Inte contact, & the switchman wave the stonal te miove forward 
would it be aeting With reasonable pera betes ter obey thi bit | 
would it uot be clearly the chutv of thee cnet 
sete 2 

Pout it Is in evidence threat thee epperilbeenr bi 
in fact thisit peleutnititl Wilts 11) cdiithwres ar bisaed reared ye ‘ ir] | 


from dis fireman, on the left of lis ehetie, requiring 


ane he Oobevedd rt bey ~titattine oll stecite ated reversing | 
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immediate cause of the injury to plaintiff, you will then consider 
whether the defense of contributory negheence set up by the «de- 
fendants has been made out and sustained by a far preponderance 
of the evidence, the burden of the issue in this respect being upon 
the defendant ; or, mm other words, in order to defeat plaintil’s 
recovery on the ground of contributory negligence on his part, you 
must be fully satistied from the evidence that plamtiif was guilty of 
negligence which proximately contributed’ to the injury com; 
plained of. 


2u. 


It was the duty of the plarititl, When he was cheaved In the 
work at which he was put by the defendant, to exercise ordinary 
cure on his pearl to protect liimaself from danger, 

He knew when he undertook the repairs on the car in question 
that it stood Upon a track where Cle liies nilolit possibly come, and 

he was bound to the exeretse of all the care and watchtual- 
171) so ness which an ordinarily prudent man would use under the 
SUING CIPCUMISTALICES, | 


4g 


Extraordinary care Was not required of him. Tle was expected 
to do the work that he was sent to attend to, and he could only be 
required to exercise the care and wateliful/ness that were comipate- 
ble with the discharge of tits duty to the COMMUN, 

Plaimtitl testifies that le did not sce or lear the ene lie Whom at 
Wits approaching, and itis claimed that his failure to notice its itpr- 
proach I~ proot ot hyis negligence, on thie thi ory thasat if hye hisvcl kept hiis 
senses on the alert he would either have seen or heard the eneiie 
it tite ta have avota | thie neeldent, 

(di) part ot plarmtut itis elatmed that lis failure to notice the ‘Lp 
proach of the eneribe Wiis duc lo thie Pact thasat thie work hy Wits cll- 
vaved In dotng so occupied tis attention that without fault upon his 
paar he failed to notice the coming of the engine either by sight or 
sound, 

You will consider all the evidence introduced in the ease tending 
to show what work the plaintith was required to doe—the position 
he occupied upon the side of the car, the direction im which lis 


‘ 


face Was turned Whilst “aif work pron thre levebeds ro the character of 
the work upon which he was actually engaged, and the de- 

li2 mands, af anv, which this work mia “upon his attention, the 
distance trom where the plait! was at work to the point 

Where the engine came upon track No. 2) the number 


} 


if anv. between that upon whiel plaritil was at wer 


, ee 
1 Cars, 


- 1} ’ ‘ . 
proaching eheihe, ane all taets sliown bw the evidenee gdeduced bv 
either purty Which tend to throw Lperdat noon the aqnuestion—nane from 
tli's Vidlelice Voll Wil ijt Te Praepddie Why: thie thay ijé rf Pia ii} qa phat Prii l}- 


} 1} } | . , } 1] a 
tory pealigenee, as aliewed OV the defen ty tings teen establistred bya 
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y+ 4 
It the evidence ttidler the Instructions eivell vou fails Ter 4 stablish 
the fact threat the plaintitl Wills Walhiting it) the eXerelse of proper eure 
and watchfulness whilst engaged in repairing the way car of deten’t, 
thier the defence of COntPIbUtOry neorlloenec Is bie tratcle aotit, nied 
on this issue vou should then tind for plamtil; but, om the other 
breanved, if vou tinned threat the failure of polarmtul te hotice this appreoweh 
of the engine Wiis due to a Want ol ordinary care & Watel- 
fulness on part of plaintif, vou will then consider and de- 
termine whether the defent had knowledge of the dangerous 
position of plate and oof dius fathure to notice the approach 
of the engine In time to have avotded = the TAS te polarnitill 
lie by the exercise of reasonable care on its part, the rate of law 
being that, although the pl tl ray have ie lyon hithy ‘ \ posed 
himself to an injury, vet Ho the deft, after dt covering the exposed 
situation and danger negligently imeurred by the plaimtith, can, by 
the exercise of reasonable care om its part, prevent airs miyury te 
plarmtil, if Is bourne! sy Tt de, nied il fatlure lor eNereise sueh Pevisali- 
sity]: Care atter knowledge oft the Linnie role whieh pl tl SII AY ne X\- 
posed, will render the deft liable for a resulting injury, netwith- 
standing the fact that pltPinmay dave been in the first iistanee neg: 
livent on dis part. 
Under such circumstances plamtith’= negligence is not deemed to 
ber a pron inate catise of the TULA 
[ft then. vou tinned fret thi evidence thasat thi poleatnitith, thre h his 
fallure to notice the approach of the engine In thine to get down 
Prov lis eX posed “TEU T ben) con th, , yede Ol The Wav car, Wits euilty of 
neghoence contributing to vie causing of the iptv complained of, 
thien Vour ve relict oust bee for the defemedant, unless vou further tind 
that, after discovering the facet that plamtith was at work upon thi 
Waly Cairo di sHehi iho otibsbithber as toe N fotos bain Te chiadpere r ot) case thie 
ears Were brought tte contact, the det t could, bw the exeretse of 
proper care, lisave prevented the aeetdent. and that diuwvinge knowl 
edge of the danger to which plamititl was exposed the detent 
lid failed to exercise proper care, thereby causing the accident, 
In Which ease vour verdict should be for the planitih. 
That is to sav. if vou find from the evidence that the switelinan 
Wilde cit) thre reviadn lives, ‘ore ithe leo] tli hh, suaW thie pelannatitl iti 
his exposed position, and Koew the danger to whieh le would ts 


eXposed if the cars were brought tite contact Whilst the plarnitill was 


as alreadv explained to vou, to take stich reasonable teats as wer 
; 

fairly within his power to prevent bringing the cars dnte contaet, 
atter he Knew that plammtith lad tailed to motiee the apy chiot the 
epperidie 

lt try this }™¢ ‘ips hy Pil 3 }' I -_ { | Tlie ‘ j 
ae ' ’ : i | | ;s 3 i tT] ‘ 
mcave’ Potieed Ter Use sStheda Dbbeaitis, atte \ mR Plee\Woieuiere tT Tiber pouaadyy 
titl eX posed position iid fapiure to notice the approwed: of the eneprc 
and that in consequence of such fathare the acerdent wa- caused, 
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then the fact that the plaintiff failed to notice the approach of the 
engine would not defeat his right of recovery. 
If under the instructions given you you find for the deft you will 
say so by your verdict. 
23. 
If you find for the plaintiff, then you will determine the 
175) amount of damages to which pl ff is entitled by reason of the 
Injuries received by him; and in considering the question 
vou will consider— 
Ist. 


The actual and neeessary expenses incurred by plaintifl in. pro- 
curing medical and sargical aid and nursing required) by him in 
CONSE UCHEe of the Injuries he received, 


Pra. 


Compensation for the loss of time, if any, caused to plaimtifh by 
the injuries received, 


ord. 
For the pain and suffering caused to plaintiff by the injuries he 
received, 


4th. 


If vou find from the evidence that the injuries he received have 
atfected plaints health and strength and notable length of his 
life,and also af vou find that plif’s injuries, or any of them, are 
permanent or are likely to continue for some time in the future, and 
that In consequence thereof plaimtith’s ability to work will be lessened 
or destroved, thereby causing a pecuniary loss to pli then he is 
entitled to such fair sumoas will make good to him this loss and 
damage, 

ln estimating this latter clement of damages, in case vou tind that 
plif as entitled thereto, vou will bear in mind that the sum vou 
award prt? therefor is awarded him now tree trom: the uneertaimties 

thisat pertain to liumanathirs and should not be excessive nor 
Wir bevond what a sound and discrefe judgment on vour part 
Wel approve. 


, 


In considering & reaching conclusions upon the various questions 


submitted to vour determination, it is vour duty, as TP doubt mot it 

Will be vour pleasure, to exercise vour judgment wisely and impar- 

tlal-v. ignoring all prepadice against corporations and endeavoring 
cal 


to reach suelo a coneluston as is demmnded bw the rieht and as is in 


. . } . . , ' = 
accord with the law and evidence submitted to vou, 


Your verdict should Letters cotter aor tiie other cit thie following fortis” 


We, the jurv, tind for the pltP and assess his damages at — 
dollars : or, 
We, the jury, find tor the detendant 


> 


> 
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In either case the verdict must be in writing and be signed by 
vour foreman, 
lia ‘Lo the giving of each of said instructions hy the court, on 
its own motion, numbered four, tive, seven, eleven, thirteen, 
fourteen, fifteen, sixteen, clyliteen, twenty, thie [Wenty-two, the ce 
fendant then and there duly and separately excepted at the time 


And thereupon the court vive the following Instruction to the 
jury Upon the request of the defendant, to wit: 

we you find that the evidence in this case, taken all together, is 
equally as consistent with the exereise of ordinary care and dil/ 
pehce on the prear' of the defendant's servantsas itis with the ctl lore d 
negligence (>)) their paar, then thie plaimtils cise Is pet rise crtit, 
and he cannot recover.” 


The above and foregoing were all and the only instructions given 
by thecourttothe jurv. Whereupon the jury retired toconsider their 
verdict, and afterwards, and on the same dav, returned inte court a 
verdict in favor of the the polarnatatl ane against the defendant for 


} 
i 


the sum of fifteen thousand dollars 


And thereupon, afterwards, and upon the 26th dav of April, Ss, 
the court entered yudame hil trypan “ite verdict in faver of the pebeadtn- 
tit? against the defendant for the sum of fifteen thousand dollars and 

costs, taxed at — dollars: to the rendition of whieh rtaedortane ait 
las the clefemedant then and there duiv exe ported cat Laer Cites 
To thre ene, thie relore, threat all cibiel sprerubar thie Phbcatfers 01 
this bill of exceptions may be made a tiatter of record, the defen 
ant now here prays the court to stun thisits billot exes potiertis, W hited 
IS ace ordingly done at the the 
O. P. SHERAS, 
CON. Dist. Juda 


Endorsed as follows, to wit: Filed April 26, 1Ss5 . 3 ie 
Durvee, clerk. 


we [Nirep STATES OF AwWERICA, | 
Nether district of dowd. j 


LAL. Van Durvee, clerk of the distriet and eireuit courts of thr 
Lohiitedd States for the northern dist t |e caste on, de 
hereby certity that the te ‘s af staed poeentfe pe 
the record in the case of 


4 
, . ) 
Poke Crieaco & Nokriwesret I Sse 
we Ha | 
\s fully as the same appears 1 oul 
How rer rer oon) ! ? so? 77 ' 
a mytyee 


ln the Supreme Court of the United States. 


OCTOBER TERM, 1886. 


No. 64. 


Tue Cuicaco & Nortuwestern Raitway Co., 
Plaintiff in Error, 


eK, 


E. J. McLaveuurn, Execuror or Joun M. O'Net, 
DEcEASED, Defendant in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF IOWA. 


Cusarvres A. CLARK AND? , Si ree : 
N. M. Heese Hes ( for Plaintiff in Error. 
- . . J s , j . = 


W. A. Foster, for Defendant an Error. 


BRIEF FOR PLAINTIFF IN ERROR. 
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IN THE SUPREME GOURT oF THE UNITED STATES 


OCTOBER TERM, 1886. 
No. 64. 


Ture Cureaco & Norruwesrern Raitway Co., 
Plate aT hy Por, 
x. 
Ko. MeLavennix, Execcron or Jouxn M. ONen, 
[i LE AskD, Lh tendant Hn i 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR TIE NORTITERN DISTRICT OF LOWA, 


Coarces A. Crark anp N. M. THesnarn toe Plaiotif in Eevro 


W A. fos Ten, for Lhetindant ay korroy 


BRIEF FOR PLAINTIFE IN ERROR 
“TATEMES 


Clinton, Lowa, is a divsieor tratbonta «ot me? Pall Voeel thee pelarntitt 
ire here 


; , ’ . . 
stopped and re-trained be Tria tye no oline waned side tracks 


, 


bhoerrer, All Ireierti? trains : 


in the vard run east am 
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Near the west end of the yard, and about nine reet north of the 
main line. isatrack some fifteen hundred feet long, knownas “Number 
two track,” used exclusively for way-cars. Just north of this way-car 
track is another side-track, known as * track number three.” There 
is a cut-off track from the main line, by which tracks numbers two 
and three are reached through switches. 


Whenever a freight train comes into Clinton from the east or 
west, the Way-car is taken off by a switch engine, and put on tuis 
track number two, and when any freight train is to go out either east 
or West, a switch engine goes on to track number two to get a way-ear 
for such out-going train. All way-cars going or coming from the 
west are used “first in first out.” while those going and coming trom 
the east had * regular run” WaV-Cars, A switeh engine Went om te 
number two track abont twenty times during each day time, to put 
away or to wet a way-ear. Two switeh engines were used in the vard 
in the day time, and three during the night time. 


ONeill was a coach-bnilder, or car carpenter, and worked for the 
railway company ints shops at Clinton from Ts65 to Tsie, except 
about tonr vears. During this time he was away working mostiv for 
the officers of the company. Theshop where he worked was sitnated 
about elglit rods from the rainy line, at the erst enicl of thie vard, 


where the volume and charaeter of the trathe could be seen tov trim. 


For about one vear before Oo Neil's injury he lad been accustomed 
to go upon the wav-ear track, number two, onan average of once a 
ween to do slight repairs, such as patting in lights of ghiss broken 
ont of wav-ear windows, fixing door locks, pouttitnue corn can | repairing 


lanip-brackets, and the like 


About le weloek in the morning of oa clear, pleasant 
day nm Oetober, ISay, (Neil, by direetion of the foreman. went 
to track number two, to doo some repairs on Wav-cars, and ameone 
ether things, to take off some old lamp brackets and peut oan 
new ones. After doing some work, O'Neil pat his ladder upon the 
south side of Wea Verb on) nium) Tr (Wo {fa ok z= ere Were seven «er 
eight wav-ears on this track—two east ofthe one on which he was 
working, and the rest west of it. There wus a Space of a few feet 
between those to the west and the other three, 

These way-cars were 10) te 12 feet higa. and the ladder about the 
siilhie lerort hh. Wav CAPs pr eet out over the track about two ferret. 
and allowing tor the proper slant, the foot of Oo Neil's ladder rested 


hear the e*T) Is of the ties on The north stile cf the Pracatdi Lines, 


The distance from the ladder where OoNei] was. to the switel orth 


th 
th 
“uN 
() 
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the cut-off east, was about one hundred and seventy-five feet, and to 
the switch where the cut-off joins the main line, about two hundred 
and titty feet. There were two ears just east of the one on which 
(Neil's ladder rested, and all three were elose together: but 
whether coupled or not it is unknown. These switches from the 
main line to the cut-off and to number two track were somewhat 


worn, and made considerable noise when an engine passed over them. 


(Neil went up the ladder with a brace screw-driver, a hammer, 
and a new lamp-bracket, Ile put the new Janp bracket on top ot 
the car. and stepped down a step or two te take off the old bracket. 
This was done by taking ont two serews with his brace serew-driver, 
and breaking off two serews with a hammer. Just as this work was 
finished, which eeenpied about twe minutes aceording to the 
lest judgment of (Neil, the ear on which his ladder rested received 
a shock which threw him violently from his ladder, and he strack on 
the tie, or the iron rail of the main line, breaking the femur in two 
places, and inflicting verv severe and permanent injuries which te 


tally disabled him, and undoubtedly shortened his lite. 


The accident happened in this way: Switeh-engineer Schumaker, 
Fireman Riges and Switechmen Wilde and Ellenwood came off'a side 
track south of the main iine. with the engine headed west, and with a 
wav-ear ahead of the engine. dust what) side-track they came from 


. , ’ . j ’ ? . 
hone of therm Peimewmp oer, lent if Was some stile track whic! 


penne on fe 
the main line east of the switel) whieh leads frou: the main ine te 
the ent-off— and to number two wav-car track. The object) of the 
-witehmen Wiis Ter ore bry orn Wav-car track number two, te wet a Wat 

ear for the use of some ont-going train, The situation was sueh that 
the engineer, when on the main lime east of the ent off switel eould 
have seen OP Nei] on the ladder if le liad leoked : bat he was 
lits switelpes ahierad of helen. and 7 Pies mere’ rN, | at ail. 
Atter lis engine preassed off the meatn line on te the eut-off, and thenee 
= 4 track TTT two, the enoineer comid tok lave seen (Pr Ned if 
he trad looked, because fe was om the merth side oof his engine. and 


the wav-eear attuehed to the front of his ¢ rarity wWheollv obstructed tis 


. . . . w+) ‘ . ' . } . } 
view. Switelenan Wilde did not see O Nei) unt ris? rato? the time he 
y i , o] : . ‘ —e ‘ + | 
fell, Ellenwood was on the north side of the noer two traek. and 
, . 
eould mot and did not see Ol Nei] on the ladder at a 
Pie fireman, Ieivers, saw €' Nei] on the ladder when the engine 


Was about Dot feet or more from the most easterly standing ears on 


’ ’ . bd 1 > 
the Wav-cur track Wwirere (Ned! Wis Weorkilivy ac Wiiletied (Neg! 
ali Tloe 2 mee Treotuy Chae ‘bers? Treme fre saw trp tari? tiie f rs strtek i?i | 
the accident tia oper leivges Was ringing the | tlie ereringe «lua 
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ing all this time, and supposed O'Neil would see and hear the engine 
coming, and get down, as it was his plain duty to do. Riggs thought 
he made a motion once to go down the ladder, bat when the Wav-car 
attached to the engine was about a car-length from the east end of the 
three cars, the west one of whieh O'Neil was on, Riggs seeing O'Neil 
had not come down from his, ladder, pat his head into the cab win- 
dow, and said to the engineer “Whoa,” rather quick and sharp, which 
was the word Riggs always used when le wanted the engine to stop 
quickly. Schumaker at once oveved Riggs’ signal word by putting 
his lever in the back motion. Tle had already shut off steam from 
hisengine, At this time they were moving four or five miles per 
hour, and the reversal of the lever would have stopped the engine 
and ear before the ear stru ‘k the standing Cars, on one of whieh 
O’Nei! was. But when the ears were six to to ten feet apart, nnd 
lized practically Come toa full stop, Switchmean Ellenwood, whe Wiis 
on the north side of the w iv-car track, ready te couple the Way ear at- 
tached to the engine, to the standing way-ears, seeing the cars were 
not going to come together so he could make the coupling, gave a 
signa! and ealled out to Scliumaker to come aliead a little, Thereupon 
Schumaker at once put the lever in the forward motion, and in- 
stantly put it in the back motion Horaln, because an Instant of forward 
steam he knew was enough to send the cars together, which proved 
correct. The coupling was made, and the aecident to O'Nei] hap 
pened, 


The instant Rig 
i 


ys heard Ellenwood give the signal to come 
ahead a little, he told Schumaker that there was aman on the side of 
the car. but the same instant Schamaker diad put his lever forward 


° 1 ‘28 , 
and back again; the cars had struck and the mnypurvy Was complete. 


When the enoine arid CAP CHINE off the main line, they were 
moving four to five miles per hour, They slaeked up for the. switell 
at track number TWeo, and started iy) HOPED th tourer tive miles per 
hourat the time Riggs wave the signal “Whoa Theengine and ear 
were in plain sight of (Neil from the time thev eame off the side 
track on the main line, until they strack the standing cars on one of 
which he Wis ul work: “anid hie scdtnits thy i if hye rr il been listening 
he eould have heard the elie« of the engine e ening over'the switehes. 
and conld have seen the engine while on lis lubler by turning his 


head to the east. and eould also have heard t ° 


~~ : ° ] : 
Pitperitay apy Clpe toe] 


id 
but he did net look mor listen wiaile on the ladder at work, 


Phe time which elapsed trom the time the engine and wav-ear 


lett the main line until the aecident liappene l, was probably b2 te 15 


> 


EEE oc<—_, 
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seconds, and trom the time Riggs gave the signal “Whoa,” to the 


time of the accident, was probably trom three to tive seeonds, 


This is believed to be a fair statement of all the material faets, 
and which are shown by the undisputed testimony. There is no con- 
ict of testimony in the case > but there is some ditlerence of opinion 
between O'Neil and the engineer and fireman and switchmen as te 
the severity of the shock to the car on which O'Neil was at work. 
This, however, is not material, since the railway company concedes 
that the shock caused O'Neil to fall and by the fall he was severely 
injured, 

There is also a difference of opinion and judgment, as there al- 
Wavs Is among Witnesses, as to distance: thus Ellenwood thinks 
that the moving ear attached to the engine was nearly a ear-length 
(30 feet) away trom the standing car when he gave the signal to 
Schumaker to come ahead a little, so he could make the coupling; 
while Schumaker and Riggs think that the moving ear was not more 
than four to ten feet away when Ellenwood gave the signal. As Riggs 
and Schumaker had the best means of knowledge, and knew best 
What was done on the engine between the time of the signal and the 


accident, their judgment is the best. 


(Neil begun this suit in the Clinton G@ounty Cirenit Court) for 
the State of Towa, Mare! Sth, S78. [twas finally tried in the United 
States Cireait Court at Dubuque, Lowa, April Yioth., PSs, and aover. 
diet and judgment rendered against the railway company and in fa 
vor of OP Neil for tifteen thousand dollars. The railway COT PMAIEY 


brines the Cist here on) @ rrr. 
I]. 


Three questions are invelwed, 


I. Can any negligence be imputed to the defendant or its ser 
vants, by reason of whieh the plaintiff was injured 


2. Ts net the plaintiff guilty of negligence Which direethy ean 
tributed to his inpaurv., and whieh defeats his right of recovery ¢ 
De | = tpt the law of [. pW, whieh It kes raiiWayv «ee thhy iti les biia 


hile for the Hevllwrence ofane CTP LON e. bey reeagscely af ‘NV biehy atpothper e*thi 


prove in the same erade of emiopiovinernt Is inyureed, repugnant ten cane 
violative of the last clause of the first section of the fourteenth amened 
ment to the constitution of the L nited States / 


’ 
' 


‘These questions all arise on imstrnetions asked bv the defendant 


and refused by the court, and on instructions given by the court on its 
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own motion, duly excepted to by defendant at the time, and which are 
now to be stated, 


ITT. 


ERRORS ASSIGNED. 
1. The court erred in refusing each of the following instrue- 
tions asked by the defendant below, on the conelusion of all the. testi- 
mony: 


(a) “Conceding to all the testimony its greatest probative torce, 
it is not sufticient to warrant the jury in finding the defendant or any 
of its servants guilty of any negligence whereby the plaintiff received 
his injuries.” 

(b) ©The undisputed and uncontradicted evidence shows that 
the plaintiff was’ guilty of negligence which directly contribnted 
to his injury. You are theretore instructed to find for the defend- 
ant.” 


2. The court erred in giving to the Jury on its own motion, in- 
struction paragraph + (Reeord p. 78.) as follows: 


“4. Under the statute of the Stete of Towa, every corporation 
operating a railway is liable for all injuries caused to, and the conse- 
quent damages sustained by, the emploves of such corporation in con- 
sequence of the neglect of a co-employe in the performance of his duty 
to the company; that is to say, the negligence of an employe in the 
discharge of the duties of his position in the employ of the company 
is deemed to be the negligence of the corporation, and will render the 
company liable for any injuries caused thereby to any of its other em- 
ployes, unless the person injured is himself guilty also of negligencoa 
contributing to the aecident.” 


The statute referred to by the courtin this instruction is as tel- 
lows: 


“See. 1307. Every corporation operating a railway shall be lia- 


ble tor nil damages sustained ly any person, including emploves of 


such corporation, in consequence of the neglect of agents, or by any 
IMismanagement of the engineers or other emploves of the Corpora: 
tion, and in consequence of the wiltul wrongs, whether of commis- 
sion or omission of such acrents, engineers, or other emploves, when 
such Wrongs are in anv manner connected with the use and operation 


of anv railway on or about which they shall be emploved, and ne 


contract Which restriets suel liability shall be legal or binding.” 
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3. The court erred in giving to the jury instruction paragraph 
fourteen (It. 81) as follows: 

“14. [tis claimed on part of the plaintiff that the switeliman 
on the south side saw O'Neil’s danger in time sufficient to have avert- 
ed the danger. 

“On part of defendant it is claimed that this switchiman did not 
see O'Neil in time, and under such circumstances as that, it was his 
duty to either have stopped the engine or warned the plaintiff of the 
danger. [las the plaintiff by a fair preporderance of evidence, satis- 
tied you that this switchman had knowledge of plaintiff’s danger in 
time sufficient to have averted the accident either by stopping the 


engine or through a warning to the engineer, or by notifving plaintiff 


of the coming danyer, so that he could have avoided the accident / 


“Tt is not sutiicient for it now to appear that possibly the switeh- 
man might have done so if he had known all the tacts that are now 
made apparent. The true inquiry is, was this switehman, acting un- 


der the light and knowledge he then had, wanting in the exercise of 


ordinary care in hot stopping the engine, or in not notifving plain- 


tiff of his danger 4 Did he or not have knowledge of the danger to 


whieh plaintitt Was exposed in time sufficient to enable him by the 
use of ordinary care to have enused the engine to be stopped. or te 
warn the plaintiff, so that he might have gotten down from the ladder 


before the (fais Cute in contact ag 


4. The court erred in giving tothe Jury instructions paragraphs 


fitteen anid sixteen (1k. S1-") as follows: 


“25. [tis further claimed on behalf of plarntith that the ftirenan, 
igs, Wits negligent Iti thet notifving the enuineer of the pert to whieh 
plaintiff was exposed. There is evidence tending te show that Riggs 
saw the plaintith upon the adder and knew of lis prositionn, aamed that 
there was danger of an injury being caused to lim if he did not get 
down before the cars came in contact: that Rives gave a signal te the 
engineer tostep' in time te prevent the cars coming inte contaet. whiedl 
signal the engineer obeved by shutting off the steam and reversing 


theengine. 


“On the prart oft plarntith it is claimed that I yours should have 
notified the enommeer of the Neceesity for sTeopepen ays the eyperities, tisatnie lv. 
that there Was a manin a dangerous position: and itis claimed that 
Rige- lisacl time suth ‘lent Te have mi doorne, Sip Tiiat the eteineer cortalel 


baa prevented the cars Coming in contac 


“On part of detendant it is claimed that Riges did all that eould 


ee 
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own motion, duly excepted to by defendant at the time, and which are 
now to be stated. 


ITT. 


ERRORS ASSIGNED. 
1. The court erred in refusing each of the following instrue- 
tions asked by the defendant below, on the conclusion of all the testi- 
mony: 


(a) “Conceding to all the testimony its greatest probative toree, 
it is not sufficient to warrant the jury in finding the defendant or any 
of its servants guilty of any negligence whereby the plaintiff received 
his injuries.” 

(b) “The undisputed and uneontradicted evidence shows that 
the plaintiff was guiltv of negligenee which directly contribnted 
to his injury. You are theretore instructed to find for the defend- 
ant.” 


2. The court erred in giving to the Jury on its own motion, in- 
struction paragraph 4 (Record p. 78,) as follows: 


“4. Under the statute of the Stete of Towa, every corporation 
operating a railway is liable for all injuries eansed to, and the conse- 
quent damages sustained by, the employes of such corporation in con- 
sequence of the neglect of a co-employve in the performance of his daty 
to the company; that is to say, the negligence of an employe in. the 
discharge of the duties of his position in the employ of the company 
is deemed to be the negligence of the corporation, and will render the 
company liable for any injuries caused thereby to any of its other eim- 
ploves, unless the person injured is himself guilty also of negligenea 
contributing to the aecident.” | 


The statute referred to by the courtin this instruction is as tel- 


lows: 


“See, 1307. Every corporation operating a railway shall be lia- 
ble for ail damages sustained by any person, including emploves of 
such corporation, in Cotseq tence of the neglect of worents, or by any 
mismanagement of the engineers or other emploves of the corpora: 
tion, and in consequence of the wilful wrongs, whether of eommis- 
sion or omission of such acvrents, enerineers, or other emploves, when 
such wrongs are im any manner conneeted with the use and operation 


etany railway on or about which they shall be emploved, and no 


+} ’ 


contract Which restriets such liability shall be legal or binding. ° 
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3. The court erred in giving to the jury instruction paragraph 
fourteen (It. 81) as follows: 


“14. [tis claimed on part of the plaintiff that the switelhman 
on the south side saw O'Neil’s danger in time sufficient to have avert- 
ed the danger. 


“On part of defendant it is claimed that this switchiman did not 
see O'Neil in time, and under such circumstances as that, it was his 
duty to either have stopped the engine or warned the plaintiff? of the 
danger. Tas the plaintiff by a fair preponderance of evidence, satis- 
fied you that this switehman had knowledge of plaintiff’s danger in 
time sufficient to have averted the accident either by stopping the 
engine or through a warning to the engineer, or by notifving plaintiff 
of the coming danger, so that he conld have avoided the accident ¢ 


“Tt is not sufficient tor it now to appear that possibly the switeh- 
man might have done so if he had known all the tacts that are now 
made apparent. The true inquiry is, was this switchman, acting un- 
der the light and knowledge he then had, Wanting in the exercise of 
ordinary care in hot-stopping the engine, or in not notifving plain. 
titt of his danger ¢ Did he or thot have knowledge ot the danver te 
which plaintiff was exposed in time sufficient to enable him by the 
use of ordinary care to have cansed the engine to be stopped. or te 


rotten down from the ladder 


warn the polaratitt, so that he might have rL 


before the ears ¢nme in contaet 4° 


4. The court erred in giving tothe Jury instractions paragraphs 


fifteen and sixteen (R. SL?) as follows : 


“95. It is further claimed on behaltot plaintith that the firers:an,. 
Riges, was negligent in not notifving the engineer of the peril to whieh 
plaintith Was exposed There is evidence tending to show that Riggs 
saw the plaintit® upon the adder and knew of his positions, cane thiat 
there was danger of an injury being eansed to him if he did met vet 
down before the cars came in contact: that TR vers rave a signal te the 
engineer ter starp inh titne te prevent the ears commie inte contuet, whieh 
signal the engineer obeved by shutting off the steam and reversing 


the engine. 


"On the part of p aimtitf it is clatmed that Riges should have 
notified the engineer of the neceesityv for steopopeltnas the engine, namely, 
that there Was a manina dangerous position: and itis elaimed that 
igus bisael time suth nent to have mt clertne, so that the erorineer could 


bpave porers ented the cars ¢ eine it contac 


ed prart of detendant it is claimed that R iri? diel call that cole 
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reasonably be expected of him; that he gave the proper signal to stop 
the engine, and that in obedience thereto the engineer reversed his 
engine and brought it nearly to a stop, and then, before Riggs had 
time to ascertain the necessity for any further action on Ins part, 
the engineer, in obedience to a signal from the switchman, which 
could not have been reasonably foreseen by Migs, gave a forward 
motion to the engine, and that it was bevond the power of Riggs to 
avain notify the engineer te stop in time to prevent the aecident. 


“16. It was the duty of Riggs, if he saw the plaintiff was in 
a dangerous position, and that there was risk of an accident if the 
ears Were bronelht into Contact before plaintiff should vet down from 
the ladder, to take such action as was re wonbly within his power to 
stop the engine and prevent the cars from coming into contaet, 

“When buman life or limbs are in peril, ordinary pradence re- 
quires that all peasondhle metus should he used hy those who are 
aware of the danger, to avert the same and avoid injury to the person 
exposed thereto. 

sig Rives himself testifies that he “aw plaintith pon the ladder: 
knew that he was ina dangerous position if the cars were brought 
Into contact, and saw, as the engine approached the standing “airs, 
that the plaintiff remained upon the ladder, 

" Under these circumstances, Was or Wasit not his duty ti notify 
the engineer, who had control of the engine. of the nature of the 
danger to be avoided, or was his duty discharged when he gave the 


signal to stop by erving out’ Whoa ?° 


“Did he or did le not have sufficient time to give such informra- 


taion to the engineer, ri vou tind the same should have been given 4 


“It is tor vou to determine what ordinary prudence, when human 
lite and limb were in danger, required of Rives under the facets and 
eireumstances known to liltm oat that time. and Whether Rives did or 
did not do all that ordinary pradence required of lim,.and all that he 
hisacd a | te opportunity fas der. tty the eVercise of ordinary eure. and 


in the brief time in which he was required te think and aet 2 


®. The court erred in giving to the ary instractions paragraplis 
. , » ° ° . ' 
seventeen and ejartifeen (i. 82-3) as follows: 


ad °F [t is further claimed on Peart of piaimtith that the eneineer 
did not exercise ordinary care and pradenee on his part. in that, after 
receiving the signal to stop trom the fireman, and after, in obedience 


thereto. reversifig his erceriftie and Oringing thie mralrie’ nearly tooo Tengo, 


> 


he then, in obedience to a signal trom the switeliman on the north 
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side of the track gave a forward motion to the engine and brought the 
‘ars Into contact, Without first ascertaining the reason why the signal 
to stop was given by the fireman. | 

“On part of defendant, it is claimed that the switchman and fire- 
nan have aright to signal the engineer, and that it is the duty of the 
latter to obey such signals, and if the switchman gave the signal with- 
out fault on his part, there would not be negligence on part of engi- 


neer in obeying the signal thus given. 


“IS. That the engineer is bound to obey signals given by the 
switchmen is doubtless true, as a general proposition, but by this ean 
only be meant that the engineer is bound te obey if there is no crv 
reason Why he should not obey. 

“Suppose he received a signal from a switchman to move forward 
when he sees that if be does he will canse an accident, would it: not 
then be clearly his duty to disobey the signal’ Suppose at the instant 
he receives a signal from the switchman to move forward his fireman 
notifies him that there is aman on the track in danger, and that he 
titist stop. It Cannot Loe doubted that in such cases the engineer thtist 
disobey the signal from the switehman. 

“Take it in this case. Suppose the ényvineer knew that the plain. 
tift Wiis of the ladder, exposed to danger, if the cars were lyreotucrlat in- 
to contuet. and the switelman gave the signal to move forward, would 
ithe acting with reasonable prodenee to obey the signal or would it net 
be clearly the duty of the engineer to disobey the same? 

rut itis in evidenee that the engineer in this case did mot Kreow 
in tuet that the plartith wisn danger. Tle had reeeived a signal 
from iis fireman. on the lett of bis encine, requiring litte te sferpe, sinned 


he obewed it by shutting off steam and reversing bis engine. 


“What inference did the engineer draw from the signal given bin 
by the fireman te stop! Did heordid le not infer theretrom that there 
Wits selne suthcient reibsaty known to the fire reicaty W Thy theenovine shacota tel 
not be stopped 4 Was he not bomed to ge nfer. and at hie: dick, whlyrrat 
was it his duty to de when he reeeived the signal trom the switelman 


on the other side of the track to move forward’ Did or did mot ord) 


; 
; 


nary eare and prudence reepuarre Got Tetten fee ees fren from hes Nreman 
th. be th weorte of th, IVIL i hes A pane i, hay f /, ty, eel te if ‘ee if ihe 
fore le obeved the order to move forward wiven liime tev the sw ptechateneany 
on tits rivtit 

~The engineer limself testifies that the -rynal ‘Whew given by the 
fireman Was given Sore wiiat sharply, prpedrecationge the mecessitVv Toop 
prompptls stopping the engines and hie turtles testifies that trom the 
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distance from the engine to the stationery cars he supposed the order 
to stop was given by the fireman, not because the cars were close 
enough for coupling, but for some other cause or reason unknown to 
him, and that he started the engine forward upon receiving the signal 
from the switehiman without making any inquiry of the fireman whether 
he could safely do so, or without TT | why the wre man had or- 
dered him to stop the enyine. 

“In so doing, did or did not the engineer exercise the care which 
ordinary prudence demanded of him’ 

6. The court erred in giving to the jury instruetion paragraph 


nineteen (i. S3-4) as follows: 


“10. Tt, under the instructions given you, vou find that none of 


the employees of the company were guilty of negligence causing the 
aceident, then your verdict must be for detendant, and you need not 
consider any other ef the questions submitted to von, 


“If, however, vou find that the defendant was negligent in any 
of the particulars alleged against it, and that such negligence was the 
immediate cause of the injury to plaintiffivon will then consider whether 
the detense ot contributory negligence set uy by the detendant hiss 
been made out and sustained ly a fair preponderance of the evidence, 
the burden of the issue in this respeet being npon the defendant; or, 
in other words, in order to defeat plaintiff’. recovery on the ground of 
contributory negligence on his part, Vou must be pully wttisted trom 
the evidence, thit plaintith was guilty of negligence which proximate- 


ly contributed to the injury complained of, 


7. The court erred in giving to the jury instructions paragraphs 


twenty and twenty-one (I. S4), as follows: 


oo 0)() [t was the duty of the plaintith, when he was eChoeaged in 
the work at which he Wits put by the defendant, fap e\ercise ordinary 


eare on his part to protect himself trom danger. 


“He knew when he undertook the repairs on the car in question 
that it steod Upon a track Where enoites might posschly come, and le 
Wis bound te the exercise ail 7 the enre sinned wiutehtulnmess Which “anh 


ordinarily prudent man Would use under the Stine Circumstances, 


“21. Extraordinary care was not required of him. Tle was ex- 
pected to do the work that le was sent to attend tocand he eould only 
. 


be required to exercise the care and watelifuluess that were com patihle 


with the discharge of lis dutv te the company, 


*Plaraititt testifies that hye dic thot see aor hear the erp tye when it 


Was approaching, and its claimed that lis failure te notice its ‘Ay? 
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proach is proof of his negligence,on the theory that if he had kept his 
senses on the alert be would either have seen or heard the engine in 


time to have avoided the aecident. 


“On the part of plaintiff it is claimed that his failure to notice 
the approach of the engine was due to the fact that the work le was 
engaged in doing sv occupied his attention that without fault upon his 
part, he failed to notice the coming of the engine, either ly sight or 


sound. 


“You will consider all the evidence introduced inthe case tending 
to show what work the plaintiff was required to do—the position he 
occupied upon the side of the ear, the direction in which his face was 
turned whilst at work upon the ladder, the character of the work up- 
on Whieh he was actually engaged, and the demands, it anv, which 
this work made upon his attention, the distance from where the plain. 
tiff was at work, to the point where the engine came upon track No. 
2, the number of cars, if any, between that upon which plaintiff 
was at work, and the approaching engine, and all facets shown by 
the evidence adduced by either party which tend to throw light up- 
on the question—and trom this evidence, vou will determine whether 
the defense of contributory negligence, as alieged by the detendant, 
has been established by a fair preponderance of evidence, the burden 


ofestablishing the same being, as already stated, upon the defendant.” 


S The court erred in giving instruetion pardgrapl twenty twe 


> - » *F 
t It. Ss.) us follows: 


66600) If the evidences, lnder the imstruetiote riven vou, fails te 
establish the tet that the plaintiff was wanting in the exercise of 
proper care ane! watelfulness whilst enone! in repairing the Wav-ecar 
of defendant, then the defense of contributory negligence ts not made 
out, andoon this issue, vou should then find tor plaintiff, bat. on the 
other hand. if vou fined that the failure of pelaimtitt to notice the ‘uy 
proach of the enorine Was due tea Wantof ordinarv care and watel: 
fulness on part of plaintiff, vou will then consider and determine 
whether the defendant liad knowledge of the dangerous puesithan of 
plaintiff ane of his failure to notice the tpeperente ly cnt thie eriri ne in time 
te have avoided the injurv te pecapnat {foley the exererse of rensonable 
enre cll ifs poart, the ripe ot law beerlnper that. i threotacels thie [’ srnetetl rrieas 
have negligently exposed himself te an ingurv, vet it the defendant, 
after discovering the exposed situation and danger nesvligentiv ineurred 
hy the relcarmet. th, Call. Hy the evercise oot re isotialele eure «nm ts peart, 
prevent an injury te plarntith, it is loomed so te do, and a failure 


to exercise such reasonable eare. after knowledge of the danger te 
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which plaintiff may be exposed, will render the defendant liable fora 
resulting injury, notwithstanding the fact that plaintiff may have been 


in the first instance, negligent on lis part. 


“Under such circumstances, plaintiff's negligence is not deemed 
to bea proximate cause of the injury.” 


“If then, you tind from the evidence that the plaintiff, through 
his failure to notice the approach of the engine in time to get down 
from his exposed situation on the side of the way-car, was guilty of 
negligence contributing to the eanse of the injury complained of, then 
vour verdict must be for the detendant, unless you further find that, 
after discovering the fact that plaintiff was at work upon the way- 
ear in such a manner as to expose him to danger in case the cars were 
brought into contact, the defendant eonld, 4y the erercise of proper 
care, have prevented the accident, and that having knowledge of the 
danger to which plaintiff was exposed the defendant failed to exer- 
cise proper care, thereby causing the accident, in whieh case your 
verdict should be for the plaintith.” 


“That is to say, if you find trom the evidence that the switeh-man 
Wilde, and the fireman Riggs, or either of them. saw the plaintiff in 
his exposed position, and knew the danger to which he would be ex- 
posed if the cars were brought into contact whilst the plaintiff was on 
the Jadder, then it was the duty of such switehman or fireman, as 
already explained to you, to take such reasonahle means as were fair: 
ly within hes power, to prevent bringing the cars into eontaet, after 
he knew that plaintiff had failed to notice the approach of the en- 


° *s 
r : 
wine, 


“Tt by the use of such means on part of those in charge of the en- 
vine, the accident could have been prevented, and vou tind that they 
have failed to nse swvch means, atter having knowledge of the plain. 
titf’s exposed position and failure to notice the approach of the engine, 
and that in Conseq tence of such tailure, the necident Wiis Caused, then 
the fact that the plaintiff tailed to notice the approach of the engine, 


would not deteat his right of recovery.” 
is. 
ARGUMENT. 


|. Was the railway company guilty of any negligenee 


Phe evidence ts all in the ree mrad, sata Withont dispute us to the 


material facts. The rule is that, when the facts are not in dispute. and 


4-7 
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are such that but one inference can be fairly drawn from them by a 
reasonable, unprejadiced mind, then tue question is for the court, as 
a matter of law, to declare whether such facts constitute negligence. 


If men of reasonable, unprepudiced minds, may fairly arrive at differ- 
ent concinsions from the facts, then the question whether such facets 
constitute negligence, is for the jury. This ruleis familiar, and needs 


no anthorities to be cited in its Support, 


The contention of O'Neil’s counsel is that Engineer Schumaker 
was negligent because he did not ascertain the cause of Riggs’ signal 
“whoa” before he obeved Ellenwood’s signal to come ahead a little, 


and especially, as Rigys said “whoa” quick and sharp. 


The answer to this is that Riggs had been fireman for Sela. 
maker for more than a vear, and the word “whoa” was the word he al- 
wavs used when he wanted him to stop. and he always indicated by sav- 
iny it slowly or sharp and quick, whether he wanted him = to stop 
quick or slow, and henee, neither the word nor the method of say 
ing it was any Indication to Schumaker that any person was in dan- 
ver, 

Schumaker had been switeh engineer in that vard tor nearly 
eight years, anal during that time, ne injury had ever been received 
by any person from his switch engine. Nearly or quite one laif of 
all the signals he received while switehing, came from the left side, 
and generally. throngh Riges, by this word “whoa” when the engine 
was Wanted to be stopped. So faras starting and stepping and mov 
ing about in the vard was concerned, Schumaker was little more than 
any fatetoonnpeatoon, Ifis duty Wiis ter run hiis enuine bry sionals el tprerst ene 
tirely from the switelimen and his fireman, and he was in the eon 
stant habit of obeving all signals received at onee, both te go ahead 
and te ad Le ‘aie pyr. DY and Gory, 

Scliumaker savs he did not know whyw Rigys gave the signal. 
Ile knew it was not because they were near enongh to eouple the 
ears, tor be could see about that himself. Tle did mot know but a 
pin orlink might be wanted before the compiling eouid be made. (—?. 
}. 0) Ile did Theol leony rw. or infer thy eo aiV poe rsaon Was th J Tibighs ae 
hut counsel imsist that he onelit to lave joferred, as a reasonal Vopru 
dent man. in the exereise of ordinary eare, that human lite or limb 
Was rn danger, und therefore should lave disobeved biden word's ad bi 
nal to eome ahbeada little for that reason. Sehumaker had every ren 

‘ 


sooty feo stiteleose thet Theo biuprean hejner Wiis of conte bie 1) epabicrer, he 


ecatse te knew Rivy- Was ringing the tv ih Tle Wav Prete Che tris 


line, and when the signal was given bw Riggs and bw Eilenwood. CR. 


4- 


}?. Oh. beottornn . lle knew the day Wiis polevtastant, surned that ATV Pree rsanty 
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(if the thought of a person had come to his mind) at work on the 
way-cars, would hear the bell, and the click of the engine coming 
over the switches, and be out of the way. So that to charge Sehu- 


maker with negligence in this matter, it must first be required of 


him, in the exercise of ordinary care, to presume that some person 
was on or about the way-ears at work, who was net only not in the 
exercise of ordinary care, but guilty of the grossest inattention and 
negligence while in a place of danger. Such is the degree of care 
and attention required of Schumaker in’ this case before he can be 
convicted of negligence whereby O'Neil was injured ; and such was 
the degree of care required of him by the instrnetions of the court. 


V. 
Counsel for plaintiff insists that Wilde, one of the switehmen, 
was negligent in not notifying O'Neil of his danger. 


Wilde was plaintiff’s witness, and his testimony shows that his 
sympathies were with O'Neil. [t is necessary to group Wilde’s tes- 
timony on the subject of when he first saw O'Neil on the ladder. It 
is as tollows: 

10 (). llow long head it been before the aceident, that You saw the 
plaintiff 4 

A. IT did not see him till just at the time. 

11. What do you mean by that? 

A. I did not see him till after cars had strnek, he was falling. 

12 (). Was that the first time that day that vou saw him? 

A. Yes sir: that was, to notice him. 

After saving he got off the way-car attached to the engine about 
a ear-lenygth Away from the standing ears, on the third one of whieh 


OoNeil was on the ladder, he was asked: 


$3. Did vou see the plaintith when vou got off ? 


A. IT saw him about the time it struck: do not remember ex- 
actly. (i. 335). 

The above was in his first direet eXamination, July Doth. IS7s. 
The plaintiff reealled him October Lith. ISVs. ariel aot direct eXAML- 


nation he suid, It. pera 


7. Did vou hallo to the tireman before O'Neil tell ¢ 


a” 


A. Think T did. 


y 
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SQ. Whereabouts were you at that time ¢ 

A. IT was on the ground a few seconds before he was struck. 
Before that IT was on the end of the car where the fireman could net 
see me, 

9. <Afterturning the last switch you Jumped on the way-ear; 
which end ¢ 

A. The west end. 

10 @. After that did von signal to the fireman to steady up/ 

A. I did; just before they struck. 

114). At the time you signaled, how far was the end of ear 
vou were on from the standing car 

A. Donot know exactly; think about one car-length, | should 
think ; am not sure ; they were going rather fast then. 


12 (. Was that the first time you saw Mr. O'Neil / 


A. J notivod a man upon the side of the car a titth before 
that ¢ thought he would det down ¢ did not prey much attention 
to at. 


? 


On cross-examination he savs : 

* Just before they struck Teaw aman onthe ladder, and thonght 
he started to get down. That was after T gave the signal to steady.” 
CR. 50, bottom. 

On redirect he saves: 

>). In your tirst examination in this ease, in answer tethe Lith 
direct interrogatory, you testified, “TL did not see him till atter the 
ears had struek: he was failing.” Was that answer true? 

A. It might have been a second betore or after; Tt was just 
about the time thes -truck. 


44). Was the plaintitl falling when vou first saw him ¢ 


A. Ile was either falling or trving te get down himself. | 
think he was getting down himeselt. 

Nearly the same question as the one marked "3 Q° abowe, was 
here asked, and witness answered : 

*T saw him: it might have been a second before or atter—yust 
about that time.” 

The above Is all oft the testinnens of Wilde whieh relates: te the 


time he first saw O'Neil that dav. No witness contradiets Wilde. 


If THE CHICAGO AND NORTIWESTERN RATLWAY Co. Vs. 


On this testimony the plaintiff claimed that Wilde was guilty of neg- 
ligence in not notifying O'Neil of lis danger, and it was snbmitted to 
the jury by the court in its fourteenth instruction for that purpose. 


It will be observed that Wilde avswered four questions in lis 
first examination, which were short and explicit, as to the time when 
he tirst saw O'Neil. To all he answered in substance, * Not till about 
the time the ears struck —about the time he feil.” 


On his second examination, he answered in substance that he saw 
“aman up on side of car just before that,” which, when traced back 
to the question, slows that this was beture he gave the signal to steady 
up. But muimediately afterwards, le answered on cross-examination, 
and three times on re-direct, the same as he answered when his testi- 
mouv Was tirst taken, namely, that he did not see O'Neil till just AS 
the cars struck; justas he fell : thas showing conelusively that Wilde 
did not catch the meaning of the question when he answered that he 


saw him before he rave the signal tw steady Uy). 


But, if he did sav that he saw him before the signal was given, 
he also savs he supposed he would get down, and paid no attention to 
him. Wilde says the bell was ringing when they crossed the switch 
to goon the way-car track, CR. 51, 15 QQ). and he might tairly pre- 
snine that O'Neil would hear it and get down ; for O'Neil savs it was 
only the work of a halt second to wet down trom his ladder, and thus 
avord injury it he had known the engine was coming. oR. 30. near 
bottoms. If Wilde did see OP Neil at a time when the danger Was not 
rrpiminent. ie need Theol tuke any precautions, because of this pre- 


sitiption that (Neil would leva tied a ae the enone coming and ret 


] 


owt . and for the sitinie’ Teast he reer Phot Keep Watel) The sere it 


(Neil Was voiny to vet down, 


There seems a total absence of anvthing in Wilde's testimony 
tending to show he saw OP Nei) when in danger notil it) was 


Hianifestls too fate tocad tiitmoinmanv wav. On the eoutraryv. Wide 


testifies that he linisonued form STC@RUUV Lp When the engine and Car Were a 
} > . “ , | > . a. . . } o : , } : } 
Car-iehetin away Prestuy Tle stan ae Cas AG Tis Was aii he coud de 


ia anv event. ‘Besides, O'Neil should have beard Wilde littiloa, Tor 


he Was thot further awav from © Neil than he was: trom Iivrers : veut 
. ’ | + | . , ' . Pssae i ' } 

() Ne i heared Peeot lal apar, Tktbed Saw Theoottiinng, All dais sCTiscs anne Pactiities 

F 1} Bees ‘ +. ; } ] ~ ° 

Were THITV emp ved th TART con veo 2 SCPOWs canes = Tere aking oft 


tWo otters, 
VI 


. : ; ® ’ " 
| ? ri 2 ? ' ‘ ’ ‘ " . . 
lt is clatmed that fireman Miu Ves nheviigvent im this: Ile saw 


_— 


Com Ner: i a PACE Of danger Wien af jeast ee ’ tereet aWay. “nie f Wis lhis 
‘ : 


| | ‘ei, a 
al 
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plain duty to notify the engineer, not only to stop the engine, but that 
there was a man in danger, 


It is true that Riggs saw O'Neil in ample time to have stepped 
the engine; but it was O'Neil’s duty to be on the lookout for the com- 
ing engine and to get down from his ladder, and permit the switeh 
crew to do their work first. Rigys knew this, and was ringing the bell 
alithe wav of this 150 feet, and supposed O'Neil must hear it and 
wonld get down before the engine approached the standing ears. The 
engine could be easily stopped in 15 to 20 feet, so it was surely not 
hecessary to stop 150 feet aAWay, for there could be no danger to (VP Neil 
in the engine approaching within a car length of the standing ears. 
Relving on O'Neil hearing the bell, and his ability. to stop in case he 
did not, Riggs might tairly keep watch, and if, when the engine and 
car approached the standing ears, O'Neil did not get down, then at 
the most it was Riggs’ duty te give a signal to the engineer in time 
ty» surely stop the engine and car before they shonld strike the 
standing ears, on one of which O'Neil was working.  7/es Leggs did 
do. When about thirty feet away, Rigys peut his head inte the eab 
window, seni sald “whoa: quick arid sharp It Was the sivetial he lind 
alwavs used. [t was the signal which Sehumaker had always obeved, 
Schumaker at onee obeved this signal, and all are that it ellen weed 
had not given the signal to come ahead, the engine and car would have 
been tally stopped, and weonld not have struck the standing curs, 


| 


by plaintithiis that Riggs should 


The podnt prinmetpally relied Upon r 
have snid morethan “whon’—he should have said “there is a man in 
danger.” or something to that effect. and that this failure constitutes 


, t ? *ge 
hnewvilerence, 


Several thinners sticntale pe? constdere: | ith We perliiny Tipe: comduet of 


. . . . >” + . . 
Kirst, it isclear that Ieigrurs wave tits siotial in time 
Second, fhe tithe between wiv iti The siert ial cri Tlie scerdent Wits 


probably Thee to exceed Piiree Peo festir mée*etenticds 


Third, t weirs Was i)7) erpoteehiye scott Vina’ sterremiseesd cated exe ten] my 
th’) line threat () New! diel thet ctootepe eleoWee Treeten Tlie badder 
|; ’ mth. hie hicacd ipso] Pipes spertic iif ic wWwouaVs tse] paPerte, ate ! pad i? 


quick “ne sliarp 


7 : . ’ , > . . e m 
Fitth. it did mot oceur te IY rire Tit s cormeder tepeaetat fee creotaneters 
; ] ‘ . », ? ‘ ‘ ! ’ + -? . , *? ; ; ‘ ‘ 
mpcaticdessd, Tory ts ssrotn ome Was CPeniitile reeartacdevcd, cataed Tlie nisetie?l Was 
' ’ . ie a : 
Compete, OY Schumaker ooevilyys . ated fageratta port ta rags his 
‘ ’ o i ] . . i. we P . P 
leverin tle baek motion, Rives chied =Aa\ ere Wasatnanoin d itreresr, trait 


it Was then too inte. 
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If Riggs had wholly failed to look ont for danger, and had not 
seen O'Neil at all, or had failed to ring the beil, it would have been a 
clear case of negligence on the part of Riggs and O'Neil both, and 
there could have been no recovery, but the plaintitl SaVs that, because 
Rigys saw O'Neil, and relied on O'Neil’s doing his duty, until the 
cars were so near that Rigys tailed to save O'Neil trom the consequences 
of his own gro-s inattention, that Riggs was negligent. 


There is no pretense of wantonness on the part of Riggs. [t is 


~ 


only said that he was negligent in not saying there was a man in 
danger so as to prevent the possibility of a snecesstul countermanding 
of his order. This would require Riggs to tairly think and conelude, 
in the exercise of ordinary care, that his signal might be conntermand- 
ed by Ellenwood, before O'Neil would get down, the work of a second, 
There is no proof that any such countermanding order lad been given 
previous to that time. There seems absolutely nothing in the evidence 
to put Riggs on his guard in this respeet, or to canse him to think 
that his signal would be conntermanded. Tt was not necessary, in or- 
der to stop the engine, te nay there Was aman on danger, The word 
“whoa uscd quick and sharp Wits ann ple for that Purpose, It seems 
incredible that Riggs can fairly be charged with negligence, after 
averting the impending danger, beeause he did not possess the gift of 


prophecy and foresee and avert a danger whieh: had not arrived, 


If Rives Wits nesglivent, he Was eanally liable with the railway 
company for O'Neils injuries. Tt is seareely possible that anv court 
or jury would take from the substance of Riggs and give it to O'Neil 
tor this injury, after knowing the conduct of the two men; it is oniy 
because this pitiless corporate entity is a defendant, that a recovery is 
dreamed ot, 

Rives’ testimony was taken and offered by the plaintiff, and his 
deposition shows that he was fatr and impartial Te agrees with 
Schumaker, the enuineer, iT revard te the materinui taets whieh pre 
duced the accident. Riggs’ testimony is found on pages 36 to 46. Ro, 
and most of the material parts on the first three pives. Selumaker’s 
testimony begins on page os and ends on page 72 of the record.  Un- 
less negligence can tairly be iniputed to Schumaker. Wilde, or Rives, 


the cause ends here. 
VIl 


\\ its (Neg! wuliftyv ort Carnet yritoufteory heulirence 4 


(Neil admits that if he bined been listening, he ould have breed \ 


the click of the enyine Comlngover the switeles, and eould have heard 


a 
ed 
- 
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the engine bell ring; but savs he did not heareither. (R. p. 29). Your 
honors are already advised of the work he did between the time of go- 
ing upon the ladder, and the accident, namely, taking out two serews, 
and breaking off two others, occupying about two minutes, during 
which time he neither looked in the direction from which the engine 
came, hor listened for its approach. Tle knew an engine was liable te 
come in oon that track at any time. TLis hearing and eve-sight were 
wood, Ile had worked seo lone there that he must be presimed te 
know the rules of the vard. tle knew if an engine came to put away 
a Way-car,orto get one out, while he was at work, it) would be his 
duty to vet down and let the chyine do its work first. Ile knew he 
was ina place of danger, and that it was his duty to be watebtul for 
his own satetv. [tis too manifest for argument that he was net only 


net watelhtul, bat grossiv careless. 


Two excuses are put forward tor him. First; that) he looked he. 
fore he went upon the ladder, and saw that the switel: would have te 
be turned from the cut-off track that leads to the way-ear track, betore 
an engine could come in where he was at werk. This only shows that 
he knew an engine was liable to come in any time. and that it was fis 
duty to keep watch, ifan engine came ptf the main line, te see whe ther 
it Was going to the wayv-ear track; and this is precisely what he did 
net do. Tle saves he could not see the switel itself, that turned the 
eut-off track on to the Wav car track, as the switel) was oon the morth 
side of the eut off. bat that le eould see the number twe track at the 


cut-off Ifthe had heard the engine Combing, and jooked at it, le wonld 


have known at onee that it was coming te the wavy-ear track, beeanse 
it had a wayv-car ahead of it,and wav-ears were never put on the track 
Herth of the one he was then on. Tle hada plain view of the engine 


nnd Wav-car from the time it came on to the mar line east of the eut 
off switel: until it reached the standing Cars, on one of whieh be wae 


at work. 


Seo rid. lt Is site Nei. attention Wets TeCessarliv ilesel wee 
# therefore. hye reed tient baer 


by his work. and the interenee is drawn thin 


watelitu!l or 


ie rk rit for his owh safety, The coneentrated mie hital en 
ergy hecessaryv te tuke ont and brenk off oid screws, In it mietapli vested 


prollern Which was left to the pir in this ease. and the result oi here. 


frisenongh te sav that inattention, Wien ina place of Known danger 


I~ etre: of the ,ery lheest definitions cop Prevesti crertncce 
Nee Miller eR. BR. Co.. 25 Mich., pp. 291-2 


Dive onl (piles hon is Whether ©) Negis duties were of a eharactes 


with poeekitug cut fer tops 


Which eoutd fairis byes site Rev (eer Toperootpa tore tite \ 
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own safety. It is trne that there are kinds, perhaps, of meehanieal 
labor which require snel nice and close attention that aman may fair- 
ly beeome so absorbed ‘ts thot To n tice Whiat is going on) nround him: 
but itis submitted that the work in which O'Neil was engaged is not 
of that character. Doth the instructions asked by the railway com- 


pany on the conclusion of the testimeny should have been given. 
VIII 
ERRORS IN INSTRUCTIONS GIVEN BY THE COURT. 


1. The court erred in giving the fourth instruetion, This 
raised the Y lestion whether the statute ot Lowa above quoted, is not 
in contliet with the last clanse of the fourteenth amendment to the 
| | , It is net now proposed fo argne 
this question, [ris preeisely within the deciston of the Santa Clara 


county ease, decided by Mr, Justice Field. 
New County of Santa Clara vw. RR. BUS Fed. Rep. jo. 


“ . ' ° ? } 1 ' . 
[It is not within our power to add a new thonghlt or a new eonsid- 


2. The eourt erred in giving to the Jury the tonrteenth instrue- 
in becuse There Is tho Testiimonv tend ‘r Te show that the switeh.- 
man Wilde saw O'Neil at a time when le was in any danger, or in 
hme after le became } dativer, To have averted the aecident, It it 


should be conceded that Wilde was negligent in not seeing O'Neil in 


. ° *% . ' 
Tithe. That = FULLYN this Were Vsnvirper Tlral () N er] lie rhot see Thre @en- 


vine, and do lis dutv by getting ont of the wav, and the result would 


Po convier W f negligenee. it must first appear that he saw 
() Nei] Wiel Lif Vitis ri itisire’] bli brakie*ed Tao tuke “TC ps Toouvert it. 
The utmost that can be said «o — Testi oVy ds Tlaat tre SAW Gh PURAee ete 
we side of the Gar a little before he gave the signal tor the tire 
nan fe SsveadVv up, Wie Vis Wie roe ears Were about a enur-iength 
ApMATT, | 8S sIgnaA: Was “il » and Wilde was stand ner «ot The 
wrroutd at Tlie Vest erped eof Tha VavV-car ateacied tee The enyettie, cried 
vbout the same distance from: OF Ns fat he Was Trew Rigs, Ti 
\ aetyi hye ie ' ’ » <? (Ne = ri i it . j i? } ar = =jcr? ti 
i? rire f ¢*s t I he | \\V se* & a j j ry ieee erercalpse ne?’ O6Was 
vatehing Thist i itt S Pi thee e* GP Tperitpere’y ! tries Teo sang 
‘ elie 43 i ‘ 
Lt _ st! ' y acim «ff ’ ra>is , Ternt peata' t =| j 1 | "ge 
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ing the bell, and taking care of himself until such time as the engine 
had approached to a point where it could be stopped before striking 
the standing cars; and the true inquiry then would be, whether 
Wilde saw him after the engine had reached sueh point, and then 
tailed to signal the engine. There is no pretense of any such evi- 
dence. 

For example, if Wilde saw a man ona ladder 150 feet away, and 
the bell was ringing, he might fairly rely on O'Neil’s hearing the bell 
and vetting down, and if, after that, Wilde’s own duties took his at- 
tention, and he did not again sce him until just as the ear struck, 
when it was too late to aveid the injury. then no actionable negli. 
vence can be imputed to Wilde, for in that event, it would at most 


be nevligence against negligence, and ne recovery, 


_- 


3. The court erred in giving to the jury the fifteenth and six- 
teenth instruetions. These relate to the alleged negligence of Riggs, 
the fireman. 

The fifteenth instruction, standing alone, is not objectionable, but 
the sixteenth instruction requires that Riggs should tah) such ae- 
tion Os was reasonably within his power hes alop th. rHgihes (ot 
course it was within Riggs’ power to have stopped the engine. Te 
eould have said “there is a man in danger” the same instant he said 


leery Ween “i's sly. 


“whoa, and then Schumaker would not have obeved E 
nal, and the accident would not have happened. So, the court did not 
pat to the jury whether, under the circumstances, Riggs exercised: or 
dinarv care, but he told the jury. in good strong substanee that if 
Rives saw O'Neil in danger in time to have stepped the engine, he 


mnust do so. or the defendant is chargeable with actionable negiivence, 
The court, lest there shouid be some doubt about it, in this same 
Instrouetion repeats by saving “when human lite or limbs are in per, 
ordinary prudence requires that 4 | rensenable eet des shieonled le sed 
by these whe are aware of the danger, to avert the same 
[t is conceded that Riggs knew (PF Neil was in dane the hidwt 


r’ GF _ . } ; ‘ ‘ 7 : m ’ . ol -T (> . Zt 
(fei hewn igus, Pitieritiy tise bea. reeiieel, i hie rh urtit . . Nei! 


Was so tear that be eould 
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(™ Nei] 1 if Ieigrurs iti it 


state of anxietv and exetfement tor (Neils satety - ated thet the court 


hearing it and getting down, until the engine 


Peeok sires \ sTiote TP, so thie Very neviltyvence cel 
. i ° 


' | 
exacts of Riggs, not the exercise of ordinary care un 


. ;? 
STiatictees, leu? Thre \e retype ee] ‘aii +; }é* pow j maTit) se *elages 
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aveld the accident, Not a Word shpepeercal 
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other. that Riges mieht rely on O Neils doing his dutv bw getting 


down proetny biis linedele r So furas the turv were infermed Ov the conrt, 
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if they found that Riggs could have stopped the engine at any time 
during the 1506 feet that he saw O'Neil, if he failed to do so, the com- 
pany was liable. 

The court, having thus practically settled the question as to Riggs’ 
negligence forthe jury, came pretty near submitting it to the jury 
in the closing clause of the sixteenth instruction, but did not quite 
do so, for he interjected, at the very close, the old idea, that if Riggs 
did not do “all that be had a tair opportunity to do in’ the exercise of 
ordinary care.” the company was liable! What a man should or 
should not do in the exereise of ordinary care ina given case. isa 
good fair question to submit to a jury, but to submit to a jury whata 
man has a" fair opportunity to do” inthe exercise of ordinary care, 
is a singular question, but nota legal one. It amounted, after all, to 
submitting to the jury whether Riggs lad time to say there was a 
man in danger at the same time he said * Whoa,” which of course 
must be conceded, . 

4. The court erred in giving to the jury the seventeenth and 
eighteenth instructions, which relate to the alleged negligence of En- 


vinecr Schumaker. 


The seventeenth one standing alone is unobjectionable. In the 
eivhteenth, after a somewhat elaborate argument io show what detend- 
ant did not deny, namely, that if Schumaker had known that a man 
was in danger, he clearly ought not to have obeved Ellenwood’s sig- 
nal, the court submitted several interrogatories to the jury in an argu. 
mentative way, and finally this one with a nub to it: 


“Did or did not ordinary prudence require of him, to ascertain 
from lis fireman, the reason of the order to stop. given by the fireman 
on his left, before he obeved the order to move forward, given to him 


by the switchiman on his right“ 


Switchinan Wilde was on the left. and switehman Ellenwood on 
the right; both near the end ofthe wav-car attached to the engine 
which Wis fo lye couple | To thye tirst sf mding Wiav-eur. W hier the slur. 


nal came from Rigys, Sshumiuker might fairly suppose that it came 
through him trom Wilde. Scliuamaker savs that le did not know why 
the stop Was enlled----that it miiselit have been beeause a link or pits 
Was Wanted to eouole with. Doth switehmen were where they could 
couple. and so Schumaker might well have thought that Ellenwood 
was ready to make the coupling, while perhaps Wilde wanted a link 


or pin for that purpose, 


Schumaker had been a switch-engineer in that vard for eight 


vears hisacd hever hurt anvoody never knew or heard ot hoinan stay- 
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ing on a ladder on the side of a car when an engine was coming ring 
ing its bell, From all his experience and observation he had no rea- 
sun to apprehend that the cause of Riggs’ signal indicated danger to 
human life or limbs. Ile was there to obey all signals and without 
inquiry. If Schumaker had no knowledge of danger, why should he 
suspect any ¢ The court tells the jury that Riggs said “who” rather 
sharply, but forgot to say that Schumaker testified that he frequently 
said it quick and sharp, depending on whether he wanted him to stop 
quick or slow. 

5. The nineteenth instruction relates to the contributory negli- 
gence of plaintiff, and says rightly, that the burden is on defendant, 
and must be sustained by a “fair preponderance of the evidence.” 
Almost immediately after saving this, the court adds: “ Or in other 
words, to defeat plaintiff’s recovery on the ground of contributory 
negligence on his part, Vou must be fully satisfied trom the evi- 
dence,” &e. It is reported that Abraham Lincoln once said to a jury: 
“Where a question is in doubt, the side on which the jury would 
soonest bet a sixpence, is the side that has the preponderance of evi- 
dence.” The difference between a “fair preponderance” and “tully 
satistied” does not admit of debate, 

6. Inthe twentieth instruction) the court SuVS ° 


“Tle knew when he undertook the repairs on the ear in question, 


that it stood upon a track where engines might possc4/y come.” 


The nndisputed testimony is that switel: enyines at that time, 
went on that track to putaway or get wav-cars twenty titaes during 
the day timeot every dav, and were, therefore, liable to crap cory Tae that 
track at any time. 

4. gee TWenty first instruction Saves, in substance, that the only 
eare reqnired of O'Neil was such as was compatible with the work he 
Was sent to de ly thie COMPpany, and submits te the jury Whether he 
exercised sueh care. The court should have teld the jury that. if he 
knew engines were liable at any time te go pon that track, it was his 
duty to take sufficient time to do his work so that he conid be watel 
ful fer his own sufety, anid espeelally Is this <> when it is conceded 
that it Wasa place oft danger, and that it was OM Neil’s duty to creat 
down from his ladder in ease an engine came on to that track, and al 
low the switel: foree to do their work first. 

Ss. The rule laid down in the first clanse of the twenty-second 
instruction of the eourt. to the effeet that where a polarntitl Is rercel | 
gent, and the detendant becomes aware of it, and the damage whieh 


mav result therefrom. it is then the detendant's duty to exercise or 
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if they found that Riggs « ld have stopped the engine at any time 
during the 150 feet that he saw O'Neil, if he failed to do so, the com- 
pany was liable. 

The court, having thus practically settled the question as to Riggs’ 
negligence for the jury, came pretty near submitting it to the jury 
in the closing clause of the sixteenth instruction, but did not quite 
do so, tor he interjected, at the very close, the old idea, that if Riggs 
did not do “all that he had a tair opportunity to do in’ the exercise of 
ordinary care.” the company was liable! What a man should or 
should not do in the exercise of ordinary care ina given case. is a 
good fair question to submit to a jury, but to submit to a jury whata 
man has a face opportunity to do” in the exercise of ordinary care, 
is a singular question, but netalegal one. It amounted, after all, to 
submitting to the jurv whether Riggs had time to say there was a 
man in danger at the same time he said * Whoa,” which of course 
must be conceded. 7 

4. The court erred in giving to the jury the seventeenth and 
eighteenth instructions, which relate to the alleged negligence of En- 
vinecr Schumaker, 

The seventeenth one standing alone is unobjectionable. In the 
eighteenth, after a somewhat elaborate argument io show what detend- 
ant did not deny, namely, that if Schumaker had known that a man 
was in danger, he clearly ought not to have obeved Ellenwood's sig- 
nal, the court submitted several interrogatories to the jury in an argu- 
mentative way, and finally this one with a nub to it: 


“Did or did not ordinary pradence require of him. to ascertain 
from his fireman, the reason of the order to stop, given by the fireman 
on his left, betore he obeved the order to move forward, given to him 


by the switchiman on his right? 


Switchinan Wilde was on the left. and switehman Ellenwood on 
the right; both near the end ofthe wavy-car attached to the engine 
Which was to be coupled to the first standing wav-ear. When the sig- 
nal came from Rigas, Sthamaker might fairly suppose that it came 
through him from Wilde. Schumaker savs that he did not know why 
the stop Wits eulled--- that it might have Deen because + link or pin 
Was Wanted te couole with. Both switehmen were where they eould 
couple, and so Schumaker might well have thought that Ellenwood 
Wiis ready to make the coupling, While perliapes Wilde wanted a link 


or pin ter that purpose, 


Schumaker had been a switelh-engineer in that vard for eight 


vears—had never hart anvbody——never knew or heard of a man stay- 
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ing on a ladder on the side of a car when an engine was coming ring. 
ing its bell, From all his experience and observation he had no rea- 
sun to apprehend that the caase of Riggs’ signal indicated danger to 
human lite or limbs. Ile was there to obey all signals and withont 
inquiry. If Schumaker had no knowledge of danger, why should he 
suspect any ¢ The court tells the jury that Riggs said “who” rather 
sharply, but forgot to say that Schumaker testified that he frequently 
said it quick and sharp, depending on whether he wanted him te stop 
quick or slow, 

5. The nineteenth instruction relates to the eontributory negli- 
gence of plaintiff, and says rightly, that the burden is on detendant, 
and must be sustained by a “fair preponderance of the evidence.” 
Almost immediately after saving this, the court adds: “ Or in other 
words. to defeat plaintiff’s recovery on the ground of contributory 
negligence on his part, you must be fu//y satested trom the evi- 
dence.” &e. [tis reported that Abraham Lineoln onee said to a jury: 
“Where a question is in doubt, the side on which the jury would 
soonest bet a sixpence, is the side that has the preponderance of evi- 
dence.” The difference between a “fair preponderanee™ and “tually 
satistied™ does not admit of debate. 


6. Iathe twentieth instruction, the court SAYS : 


- lle knew wile he undertook the repairs cnt) the eur if) question, 


that if sted pron a track where engines might possthly come. 


The undisputed testimony is that switel engines at that time, 
went on that track te put away or get wav-cars twenty titaes during 
the day tine ot every day, and were, there fore, linble te are) ony ter that 
track at any time. 

7. The twenty-first instruction says, in sabstanee, that the only 
eare required of OP Neil was such as was compatible with the woek he 
was sent to do by the company. and submits to the jury whether he 
exercised such care. The court should fave told the jury that, if he 
knew engines were liable atany time to go upon that track, it was his 
duty to tuke sufficient time to do his work so that he conid be watel:- 
ful for hes own safety. and especially is this so when it ois conceded 
that it was a place of danger, and that it was O'Neil’s duty to ret 
down fret bits ladder in Cxuisee ATI ereritie Cume on te this track, and 4 
low the switel foree to do their work first. 


a The rule leaned down aT the first Cintise of the Pwernts sercertpel 
Instruction of the court, to the effeet that where a plamtil is negli 
gent, and the defendant becomes aware of it, and the damage which 


mavresult therefrom, it is then the detendant’s duty to exercise or- 


s* 
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dinary care to prevent accident and injury, is not disputed, with this 
qualification: In considering what is ordinary care on the part of 
the defendant in such a ease, it ought to appear that the conduct of 
the defendant shows a wantonness or disregard of life or limb, other- 


wise there can be no recovery. 


To illustrate: If Riggs had permitted the engine to go forward 
and strike the standing cars without any effort to stop it after seeing 
O'Neil did not get down from the ladder, then Riggs’ conduct would 
have clearly indicated a disregard for the safety of O'Neil. But Riggs’ 
actual conduet shows he intended to stop the engine, and took the 
necessary steps to do so which would have accomplished the object 
only for the unexpected and unlooked for interference of Ellenwood’s 
signal. If Rigys exercised his best judgmentin good faith to avoid 
the accident and injury, and it can still be said that he was negligent, 
it ought not to be held sufticient to exense the negligence of O'Neil 
and make Riggs’ negligence alone to be deemed the proximate cause 
of the injury. For it is clear that the negligence of O'Neil, if any, 
Was proximate, and not remote to fis own injury. Tf it) be held 
that mere negligence on the part of the defendant is sufficient to cre- 
ate a liability where the negligence of the plaintiff, if any, is proxi- 
mate and not remote, then the Coctrine of contributory negligence is 


practically destroved, 


There are some cases where the doctrine is laid down without the 
qualification above stated, but in nearly all of them, when the faets 
are examined, ttappears that the conduct of the defendant was either 
wanton, or exhibited «a disregard for the safety of person or prop. 


erty. 


In Rathbun & West vs. Penn. et al. 10 Wend. 390. where there 
had been a eollision of eanal boats, the court held, Bronson. J... deliv- 


ering the opinion: 


“Ita loss be sustained inthe night time.and itisattribuatable pav?- 
ly to the want of ligrlits on the beat Injured, or to the boat being cutoff 
the proper place, on meeting another boat, a defendant is answerable 


only for rors nevlivence, Or Mrtiulhon injury. 


In ROR. Co, vs. Adams, 26 Ind. 76.. it is held that if the negli 
vence of the railroad company is such as to iinply disregard of conse 
quences, or a willingness to intliet injury. the plaintith may recover al- 


though a trespasser on the track. or althongh he did not use ordinary 


eare to avoid injurv. 
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To the same effect see: 
PR. 2. Co. vs. ILutchinson, 47 VWil.. 409. 
Brownell vs. Flagler, 5 Will, 283 


It is only in cases where the negligence of the plaintiff is re- 
mote, and not proximate tothe injury, that the defendant is held liable 
tor mere negligence, and without wantonness or disregard of the safety 
of person or property. 

Doivell and others v«. Navigation Co, 85 Eng. Common Law 
Rep. 5, Eo & B., 194, was a case of collision between a sailing ves- 
sel and a steamer. The trial court submitted three questions to the 
jury: 

First. “Was there negligence on the part of the plaintiffs with 
respect ‘to the light, which led to the collision 

Secondly. “Could the defendants lave avoided the collision by 
ordinary care and skill’ 

Thirdly. *Was the damage occasioned by the accident, the re. 
sult of circumstances for which more ‘blame attaches to the one side 


than the other?’ 
To these questions the jury ansyered: 


First. “We find there was fanit on the part of the collier (the 


sailing vessel) in not continuing the light until the danger was past.” 

Secondly, “Tt is the opinion of the jury that the steamer was 
going at too great a rate of speed on so dark a night, in which respeet 
there was Want of caution: but that if was impossible to have avoided 
the ac ‘tdent when the sfeamer Wats within TWooor three of the eollier’s 
lenyeths.” 

Thirdiv. “We are mueh inclined to think the preponderance of 
the blame to be with the steamer” 

The trial judge directed a verdiet fer plaintiff, with leave to 
move, We, 

Lord Campbell, C....in delivering the judgment of the court 
(page 200 near top) save: 

“Tn some cases, there mav have been necellrence «an the part of a 
plaintiff? remofely connected with the accident, and in these cases, the 
question arises, whether the defendant, by the exercise of ordinary 
eare and skill, might lave avoided the aecident, notwithstanding the 
nevligence of the polaieatith, “as fT thie otter qhoted donkey Case, Dhaes . 
Ye Menn. There, althongh without the negligence of the polaaraiti th, 


the accident could not have happened, the negligence Is not supposéd 
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ere 


Counsel complain that the statement of facts by plain- 
tiff in error is not, in all respects, either fair, full or true. 

It will be unfortunate for the plaintiffin error if it has 
made such a mistake. The statement may not be as full 
its counsel desire, but it is beleved to be il full stutetent 
of the material facts, so far as such statement can be made 
in the compass of four or five printed pages. The entire 
material testimony Isa little less than fifty-five printed 
pages of questions and answers, and consists of the testi- 
mony of ONeill, Shoomaker, Rigys, Ellenwood, and 
Wilde: and, as plaintiff in error raises the question that 


there is no evidence to prove negligence on its part suf- 
ficient to go to the jury, it may become necessary for the 
court to examine the testimony for itself, 

Counsel is mistaken in saying that O'Neill had no warn- 
ing, for O'Neill proved by two witnessess, Riggs and 
Wilde, that the bell was ringing at the time of the acci- 
dent and for some time before. O'Neill himself does net 
deny that the bell was ringing, but does deny that he 
heard it. Tle also SaVs he could have heard the click of 
the engine going over the switches if he had been lsten- 
ing, and he states also that he did not look in the diree- 
tion the engine was going at any time while on the ladder 
at work; nor does he state affirmatively that he listened 
or gave any heed whatever to the coming of the trai. 

2. In its first argument, plaintiff in error briefly dis- 
cussed the alleged negligence against the defendant, and 
also ugaliist ONeill, and pointed out the objections to the 
Instructions of the court, claiming that there was no neg- 
ligence proved against the defendant sufficient to submit 
toa jury, and that the undisputed testimony showed that 
O'Neill himself was guilty of negligence, which caused 
his injury. 

It is now proposed ta reply tothe areument of opposite 
counsel as to the true application of the rule, that where 
the plaintif is guilty of negligence and the defendant 
becomes aware of it, plamtiff’s negheence would not de- 
feat a recovery unless the defendant shall use ordinary 
eare to avoid the injurv. This general proposition, as an 
abstract Propositten, is not denied, but it is Imsisted that 
Where the plamntil’s negligence is direct and proximate 
to the injury, then it must appear that the conduct of the 
defendant shall exhibit something more than mere negli- 
gence, and it must amount either to wantonness or reck- 
less disregard for the person or property of another. 
Pierce on Railroads (page 525, near the top) sums up the 
authorities thus: * Some authorities declare the rule of 
contributors negligence as follows: that) the plaintith’s 
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own negligence, which contributed to the injurv, does not 
defeat his right of action if the defendant might or could, 
by the exercise of ordinary cure, have avoided it. This 
mode of statement negatives in effect the fundamental 
doctrine that the injured party Cnihhot recover, if hy his 
fnilure to use ordimarv eare, he contributed to the myury. 
This proposition, however, Is) less objectionable in sub- 
stance than in form if applied only. as it usually ps, to 
two clases of cases: one, where the plarntiff’s neeligence 
is so disconnected in tine or place from the injpury thiat it 
cannot be deemed to be the mnmedtate cause of it, or in 
law, ty have contributed ter it : and the other, Where the 
company's serviilits. after discaove ring the plaintitl inh gt 
dangerous position in which he has neghyenthy or un- 
lawfully placed himself, fail to use the means at their 
command to save him from barn. 

In the former class of cases the plaintiffs negligence is 
called remote, and is net cuednniitt doas a defenmee to the de- 
fendant’s proximate nevlivence : and, in the latter elass, 
the miyury Is of that wilful or wanton nature that it be- 
comes a cause of action irrespective of the plaimtiil’s con- 
duct.” A large number of cases are cited ino support of 
this text. ln the case of Tanners lkxecutors sierddist lvail- 
rowed Company, (4) Adadsomie. O21) the frets were bri tly 
these: ‘Tanner Wilts riding ert byeorse back (etl the track of 
the railroad: a coming trai Was nearly a tnile away, and 
eave the catthe-wlhiustle: he remained on the track Know- 
lhe that the trai was COMIENY, until if Was se near thruat 
lis horse beerne frirerbiteriedd saniel rppeversedpsigrecan dole, nie 
threw him to the eround close te the railroad track. amd 
cole ot his lines Was eut olf by thie Whieels of thie car 
The Court held th peleunna till net entitled te recover Ih 
disenssing this question of contributory: neglyvener, the 
Court sai (page O37. bottom: “A ( tilifieation of the coe- 
trine has been affirmed to the effect that. notwithstanding 
ench peart ia have contributed ProNddiateryv to thies ore 
sult. vet. if the defemdant wantonly, recklessly, or miten- 


+ 


tionally brought about the result, mere negligence in the 
plaintiff contributing proximately to it, will not bar his 
right of recovery.” In the case of Murphy and Wite 
against Doane and others, (101 Mass. 455,)the facts briefly 
were that the defendants were about to let down into a 
cellar a heavy cask on skids; plaintiff came along Just as 
the cask was about to be started from the wagon down the 
skids which crossed the sidewalk. She started to cross 
the skids, and just at that instant one of the men holding 
the cask slipped his foot, and the cask came down against 
her and she received a severe injury. After discussing 
the question of contributory negligence, the Court say 
(page 466): * But where the negligent conduct of the two 
parties is cotemporaneous, and the fault of each relates 
directly and proximately to the occurrence from which 
the injury arises, the rule of law is rather that the plain- 
tiff cannot recover if, by due care on his part, he might 
have avoided the consequences of the carelessness of the 
defendant.” This case reviews the case of Tull against 
Warman, 59 Common Bench (N.S.) 575. 

The case at bar, reduced to the Important material facts 
at the time of the injurv, are these: O'Neil] was on the 
side of the car, and ina place of danger if the cars came 
together. If it be coneeded, as we think it must. that he 
Was negligent In not sceing and hearing the coming en- 
gine and Cars, then the (ulestion urises Whether the de- 
fendant saw that negligence. and was then guilty of such 
negligence ds Hay Le fairly sald to be wanton or reckless, 
It is admitted that Riges, the fireman, saw OONed] when 
the cars were 150 feet or more apart, but he savs he was 
ringing the bell and supposed ONeill] would get down, as 
it Was his duty todo. When he came so near that he 
eould not go further without the risk of danger to Neill, 
he gave a signal to the engineer to stop, which was 
obeved, and the engine came practically to a full step 
some elght or ten feet before the cars came together. So 
that it must be said that Riggs took ample measures to 
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stop the train and avoid the danger, but the misfortune 
was that Ellenwood, the brakeman, who did not see 
O'Neill, and did not know that he was on the side of the 
ear, gave a signal to go ahead a little, which was immedi- 
ately obeved, and it was then too late for Riggs to prevent 
the accident. The precise negligence, then, with whieh 
Riges is chargeable, if chargeable with any negligence at 
all is, not that he did not give the signal, which was 
obeved, to stop the Cipile in time, burt he Wiis heoligent 
In not anticipating and inferring that the signal which 
he did vive might be countermanded hy some one else, 
I appears, then, that the immediate cause of the acei- 
dent was the omission of OONeill to get down from the 
ear, and the affirmative act of Ellenwood, who had no 
knowledge of OP Neil's danger, In giving the siunal te grap 
thead. There is neo pretence in the case that Ellenwood 
was guilty of any negligence: none ts alleged against 
him and none is claimed. So that the precise question 
Is, Was the failure of Riges to aituicipate. that lis efforts 
to stop the engine and cars would be interfered with, any 
neglivence at all, much less <uch negligence iis will acl 
mit the Inference of Wantonness or disregard of the safety 
of (Neat, lt surely Wis het heaolivence in) iges te perer 
ceed with his engine and cars to a point) where he 
could sufely stop them before the cars came im collie 
S1on, if (Ne | liek hot vet down from his leacleler, aT 
other words, it Wits hot Necessary fer Rives tw Stop) his 
engine Low feet away, for the fact i tiniedisptrted that the 
engine could be stopped in fifteen or twenty feet, 

In the 16th instruction of the court. it is fairly put te 
the jury, that aif at any time after Riggs saw O'Neil, he 
had the means and a fair OP POrtuniey Te stop the engine, 
It was his duty to do se, 

The 22d instruction of the court is obnoxious to the 
Sane objection, and to the further one that it did mot re- 
quire of the jurv lo titiel thisat thre rit orlbor hice Cf Ries Wis 
either wanton or reckless. 
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tionally brought about the result, mere negligence 1n the 
plaintiff contributing proximately to it, will not bar his 
right of recovery.” In the case of Murphy and Wife 
against Doane and others, (101 Mass. 455,):the facts briefly 
were that the defendants were about to let down into a 
cellar a heavy cask on skids; plaintiff came along just as 
the cask was about to be started from the wagon down the 
skids which crossed the sidewalk. She started to cross 
the skids, and just at that instant one of the men holding 
the cask slipped his foot, and the cask came down against 
her and she received a severe injury. After discussing 
the question of contributory negligence, the Court say 
(page 466): ° But where the negligent conduct of the two 
parties Is cotemporaneous, and the fault of each relates 
directly and proximately to the occurrence from which 
the injury arises, the rule of law is rather that the plain- 
tiff cannot recover if, by due care on his part, he might 
have avoided the consequences of the carelessness of the 
defendant.” This case reviews the case of Tull against 
Warman, 5 Common Beneh (N.S.) 5975. 

The case at bar, reduced to the important material facts 
at the time of the injury, are these: O'Neill was on the 
side of the car, and ina place of danger if the cars came 
together. [Tf it be conceded, as we think it must, that he 
Was Negligent in not sceing and hearing the coming en- 
cine and cars, then the qtlestion arises whether the de- 
fendant saw that negligence, and was then guilty of such 
negligence as may be fairly said to be wanton or reckless, 
It is admitted that Riges, the fireman. saw O'Neill when 
the cars were 150 feet or more apart, but he savs he was 
ringing the bell and supposed ONeill would get down, as 
it Was his duty todo. When he came soe near that he 
eould hot vo further without the risk of danger tor Nerd, 
he gave a signal to the engineer to stop, which was 
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stop the train and avoid the danger, but the misfortune 
was that Ellenwood, the brakeman, whe did not see 
O'Neill, and did not know that he was on the side of the 
ear, gave a signal to go ahead a little, which was immedi- 
ately obeved, and it was then too late for Riggs to prevent 
the accident. The precise negligence, then, with which 
Rigys is chargeable, if chargeable with any negligence at 
all. is, not that he did not give the signal, which was 
obeved, to stop the engine in time, but he was negligent 
In not anticipating and inferring that the signal which 
he did cive might he countermancded hy some one else. 
It appears, then, that the immediate cause of the ace 
dent was the omission of ONeill to get down from) the 
ear, and the affirmative act of Ellenwood, who had ne 
knowledge of O'Nedis danger, in giving the signal to ge 
ahead. Phere is no pretence in the case that) Ellenwood 
was guilty of any negligence: hene is alleged against 
hint and none is claimed. So that the precise question 
Ix, Was the failure of Riggs to afueipate that his efforts 
to stop the engine and cars would be interfered with, any 
negheence at all, much less such negligence as will ad- 
mit the inference of wantonness or disregard of the safety 
of ONediL.  [t surely was not negligence in Riggs to pro- 
ceed with his engine and cars to a point where he 
could safely stop them before the ears came in colli- 
sion, i ONedi] did) not get down from dis ladder. In 
other words, it Was not necessary for Riggs to stop his 
engine 150 feet away, for the fact is undisputed that) the 
engine could be stopped In) fifteen or twe nity feat 

In the 16th instruction of the court, it is fairly put to 
the jurv, that if at any time after Riges saw O'Neil), he 
had the means and a fair opportunity to stop the engine, 
it was his duty to do se, 

The 22d instruction of the court is obnoxious to the 
same objection, and to the further one that it did mot re- 
quire of the jury lo titel tliat thre he orliere hee of Riggs Wits 
either wanton or reckless. 
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One of the best illustrative cases cited by defendant, to 
the effect that plaintiff’s negligence will not enable the 
defendant to escape liability, if the act which caused the 
injury was done by defendant after he discovered the 
plaintiff’s negligence, if the defendant could have avoided 
the injury by the exercise of reasonable care, is the case 
of Morris vs. C.. B. & O. RL R. Co., 45 Towa, 29. The facts 
of that case were that the plaintiff was a passenger on one 
of the defendant’s freight trains as a stock shipper. While 
a freight train was standing in the vard at the station, cut 
in two, with the engine and one or two cars attached to it, 
having been cut off to open a street crossing, the plaintiff 
got upon the top of the freight car on the train next to 
where the train had been cut in two, for the purpose of 
looking back to see whether he would have time to get 
his prod poles before the train came in which was to take 
his stock and himself. While standing with his back to 
the engine and two or three cars, across the street, one 
Platt, a brakeman, gave a signal to the engineer by mo- 
tion tocome back with his engine to couple on to the train, 
The engine and cars moved back and struck the standing 
train on which the plaimtiff was, by reason of which he 
fell between the ears and was injured. Platt saw the 
plaintu® near the edge of the car with lis back to the en- 
gine ‘and knew he would be in danger if the cars came 
together, but gave him no notice that the train was about 
to be coupled, In) discussing these facts the court Say, 
(page 52, top): ° The evidence shows that at the time of the 
accident one Platt, who was engaged as al emplovee of 
defendant in making up the train, was standing upon the 
car next to the one upon which plaintiff was standing, 
and he saw the plait? standing in hisdangerous position, 
and while the plaintiff was so standing Platt signalled 
tothe engineer with lis hands and arms to back the en- 
cine and gave the plaintt! ne warning. . . 2.) As 
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| motive, it Was Incumbent upon him to use reasonable care 
to avoid doing injurv by such movement, and if, as a 
reasonable man, seeing the plaintiff's position on the car 
so near toward the end, with his back to the locomotive, 
he could have prevented the accident which resulted 
from the movement produced by the signal, his negligence 
will be considered the proximate cause of the mjury.” 

To make the case at bar parallel to this, it) should 
Appear that Rigys took neo Steps Whatever to prevent the 
cars coming In contact Where O'Neil] was at work. The 
facts In the Morris case above clearly indicate a disregard 
for the safetv of the plaintiff! by Platt, the brakeman, 
Which, we submit, cannot be fairly said of the conduct 
of Riggs or Wilde. 

The quoting of Judge MeCrarv's Opinion in setting 
aside the verdict for misdirection seems UT necessary in 
this case. Counsel is mistaken In saving that the plaintith 
argued the motion for a new trial before Judge MeCrary 
on the ground that the question should have been sub- 
mitted to the jurv: for we then, as now, ask the Court to 
Instruct the jury to find for the defendant on the ground 
that there was no negligence on the prar of Riggs oOrany 
other emplovee of the defendant, 

A potrit Which we desire especially to call to the atten- 
tion of the Court, and which is perhaps not so specitically 
put in the opening argument as it should have been, is 
this: The Court, in the last clause of the Lith instrue- 
tion, (RST) submitted to the jurv whether Wilde had 
knowledge of the danger to Which OONeill) was exposed, 
The same question Was also submitted to the jury in the 
!P2d instruction of the Court (Ro S85, near the bottom) 
It is submitted that there is absolutely hie testimony orn 
Which this instruction could be based. Wilde was the 
only Withess on that subject, and was called bry plarntiel, 
Ile testitied distinetly, bet only that lie did) not see 
O'Neill to notice him, but that When he did see the 
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person on the cars, he did not suppose he was in any 
danger, and always supposed he saw the engine and cars 
coming, and that he would get down from the ladder if 
he wanted to. (See Questions 19, 20, and 21, R. 52, top.) 


ee 


Respectfully submitted. 


CHARLES A. CLARK, 
N, M. HUBBARD. 
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E. J. McLAUGHLIN, Executor of John M. ) 


As the court wi! observe trom the trans« rip of the record in 


this case, the counsel for the plaintith in error, instead of presenting 
brietly what the evidence tended to) prove, have brought here the 
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entire evidence, containing questions and answers in full, and cover- 


Ine very many printed puces, md then 


pron eg og tt) presen what 
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they are pleased to call a = statemen of the facts in the case. with- 
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out any reference whatever to the evidence establishing such alleged 


facts, and upon which | presume they desire thi 
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groping within the record, amid testimony, material and immaterial, 


to learn, if possible, the bearing of the facts upon the legal ques- 
tions presented. 
O'Neill was required, in the performance of his duty as an em- 
plove of the railway company, to perform work on and about its 
trains. (Rec., 13, 14.) At the time of the injury, he was acting Ww 
under the direct order and instruction of his boss. (Rec., 14.) He 
stood upon a ladder, and, at the time of the Injury. was facing west- 


wardly, while the engine which caused the injury came from the 
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danger (Rec., 39), saw O'Neill for a distance of from 120 to 150 
feet (Rec., 44) before reaching the point of injury, and watched 


heme ) 


vet down from the ladder he would 


him, knowing that if he did not g 
be injured, and knowing, or believing, that he was working, and 


vet at no time spoke to the engineer of the fact. 


Just before the collision he shouted * wHoaA!l” in an unusually 
sharp tone | Rec.. O4 and OS). but that was all he said. Shoemaker, 


the engineer, immediately reversed the lever when the fireman said 


“worl” (Rec., 64), “the reversing of the engine was almost tn- 


stantaneous.” (Rec., 67.) Tle knew it meant to stop (Ree., 6S). 

Riges didn’t sav there is a man ona ladder. It is the fireman’s 

duty to look out for danger and avoid it (Ree... 39 and 68). He 
. = a? 


, 1 ’ . 


didn’t know why the fireman ordered him to stop, but did Know it 
had no reference to the contemplated coupling, for he was looking 
out for that himself (Rec., 69). Ife did not enquire why the fire- 
man had ordered him to stop, but sent the engine ahead on the 


signal of the switchman and the injury occurred. (Ree., 64.) 
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cases a right of action, and not to change the degree of care neces 


sary. which is as between master and servant, that of ordin ry care 
and diligence only. 


Tue Dispurep Points 


in the case have always been the following: 
rst. Was the switchman, Wilde, guilty of negligence in not giv- 

ing warning of O'Neill’s danger and thus avoiding the collision? 
2d. Was Riggs, the fireman on the engine, who saw O'Neill's 
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peril, guilty of neghgence in not preventing the injury: 


» = 
3d. Was Shoemaker, the engineer in charge of the enone, 
guilty of negligence in sending the engine ahead and causing the 


damage, after being ordered LO Stop bv his fireman, without first 
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making inquiry as to why he was so ordered to stop: 
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But the converse of this proposition is also true, that where the 
facts are undisputed, yet if different minds may honestly draw d- 
ferent conclusions therefrom, the question is proper to be submitted 


to a jury. 


U pon this question, that eminent jurist and author. the then Chief 
Justice of the Supreme court of Michigan, Titomas M. Cooney in 
D.& M. RR. Cov. Van Steinbere, 17 Mich., 99, savs (page 1067, 


bottom }: 


“In determining this question we must look at the case as it 
“ pears from the plaintiff's own testimony, unqualified by any Which 
~~ Wao offered on the part (> at femaiants, and must Cones de lo hin 
¢ anything which he could fairly claim upon that evidence. Tle had 
‘a neoht to ask the yu y to belleve the case as he presented it; and, 
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WAS THERE NEGLIGENCE ON THE PART OF WILDE THE SWITCH- 


MAN, AND SHOULD THAT QUESTION HAVE BEEN SUBMITTED TO 


THE JURY? 


While it is true that he several times testified that he saw O'Neill 
about the time the cars struck, he also stated that he made a 
motion to “ steady up” or to slacken the speed of the engine, when 
about a car length (or thirty-three feet) away, and that he had seen 
“aman up onthe side of a car a little before that; thought he 


“would get down: did not pay much attention to it.” (Rec., 50.) 


Now, what were the circumstances of the parties at that time? 
Counsel have in their argument estimated the time from. entering 
the last switch until the injury happened, as probably tifteen seconds. 
During this short ime O’Neill was engaged in breaking off some 
screws with a hammer, his face being turned from the approaching 
ear and within tive or six inches of the car upon which he was 
working. Wilde knew what was going to happen. Ife knew asa 
switchman that a collision was to take place with the cars upon 
which O'Neill was working. Ile knew the collision was near at 
hand. He signaled to hold up, or steady up as he expressed it, and 
vet although he saw the man on the ladder, he thought he would 
vet down, and paid no more attention to it. 

Was it not leo timate for ONeill to contend that he (O°Neill ) 
being unaware of approaching danger, and Wilde having positive 
Knowledge of such danger, it was at least a question to be submitted 
ents 
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Counsel urge that Wilde did not understand the question and did 
not intend to sav what he ins fact said. but it would seem that that 


argument nust be contined iO the iury,. and cannot successfully De 


made here. 
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top), “we are not called upon to weigh, to measure, to balance the 


“evidence, or to ascertain how we should have decided if acting as 


, 


- jurors.” 


The only error alleged in the instructions of the court upon this 
point, is the submitting of the question to the jury, and not to the 


form of the instruction. 


WAS THERE EVIDENCE OF NEGLIGENCE ON THER PART OF RIGGS, 
THE FIREMAN, AND WAS THAT QUESTION PROPERLY SUBMITTED 


TO THE JURY? 


-= 


It will be conceded by counsel that the fireman Riggs saw 
O'Neill on his ladder on the side of the car while the engine was 


running a distance of probably 150 feet. That it was his duty to 


* 


' 


look out for danger and to avoid it, that he knew the engine was 


? 
| 


going to enter the track where ONeill was working; knew that 


he did not appear to be apprised of the approaching danger, and 


that he (Riggs) was constantly watching him to see if he moved 


~~ 
from. tis place of danger, and seeing that he did not, when 
. . ‘ ’ ’ es. ' . 9*9 
Within about a car length, or thirty-three feet, he cried * WioAalt” to 


ree ty) have bere 1 


the eng neer, Which would have caused the eng 
stopped, but from the fact that Ellenwood, a switchman on the other 
side, signaled the engineer tomove on. “That when Riggs discovered 


a!) 
the engine was moving on he said, * there is a man on a ladder,” but 


twas then too late and the mmurvy was Gone. 
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So plain is it from the undisputed evidence that Riggs was negli- 
gent, and that the question was properly submitted to the jury, it Is 


regarded as unnecessary at the present time to say more. 


Ii]. 


SHOULD THE QUESTION OF THE NEGLIGENCE OF SHOEMAKER, THE 


ENGINEER, HAVE BEEN SUBMITTED TO TIE JURY? 


As we have already seen, when the engine was within a car 
length of the point of collision, the tireman, who had been looking 
out of the cab window on the Iecft side, watching to see whether 
O'Neill moved from his position, and secing that he did not, turned 
to the engineer and said, * Whoa!” possibly shorter or sharper than 
usual. “If he wanted me to stop quick, he would speak * Whoa!’ 
suortT.” (Rec., 64, top.) Shoemaker immediately reversed his 
engine (Rec., 64, middle); the reversal of the engine was almost 
instantaneous. (Rec., 67, bottom.) Tle Knew it meant to stop. 
(Rec., 6S, middle.) Tle knew that the tireman’s order to stop had 
no reference to the making of the contemplated coupling, for he 
was looking out for that himself. (Rece., 69, top and middle.) He 
did not inguire why the tiremaa on his left had ordered him to stop, 
but sent the engine forward immediately upon a signal from the 
switchman on his right, and the injurv complained of was the 


result. 


It would seem from the foregoing facts that if the court should 
determine the question of the negligence of the engineer as matter 
of law, it must have held that he was negligent: but this question 
was also submitted to the jury, and certainly very properly so, for 
When the distance was altogether too great to make the coupling, 
and he was exereising his own yudgment in regard to that, and was 
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we 


could See no more than he could, of the On cCasion fe) com 


me fo an 
immediate stop. 
Counsel desire this court to hold as matter of law that the en 


gineer was not negligent, and in their argument (page 13, middle), 


say: “Schumaker had been switch engineer in that vard for nearly 


v “eight vears, and during that time no injury had ever been received 


“by any person from his switch engine.” 


The foregoing is one sample, clipped from their own reasoning, 
of why the court should agree with their positions in’ this case, but 
as the question of the engineer's care or negligence was never an 
issue, except in the instance of O'Neill's injury, and was wholly 
inadmissible and incompetent, etther to be proved or commented 
upon in argument, the attempt to reply to such suggestions would 


be the very height of folly and the most sublime absurdity. 


ay 


SHOULD Tilk QUESTION Ol} ONEILLS NEGLIGENCE HAVE BEEN SUB 


MITTED TO THE JURY. 


The evidem a> T¢ ned to est byhish that ¢ N eill was py! orect d from 
the east by numerous switches that were turned off. “That he was 


not end ingered until the last switch was turned. which was 


at ono 


great distance from him. That the time oceupied in running from 


i 
the last switch was Very short That he was pon the ladder not 
tO CN eed two minute .. That his Lyeve kK Was to the eb POPPE Coed hing 
engine. That there were many engine bells ringing about the vard,; 
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that he Wiis 1 |): Un view of pret! {1 *S <b PPO hing from thre east * 


he was not warned: that bie W.ailS USINE a hammer. Tha rien 


makin r some noise, and that he did not hear the engine De 7. 
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Cars away. Or something Over TOO feet 
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By the court’s instructions, 20 and 21 (Rece., 54-5), the :> 
question of O'Neill’s contributory negligence was submitted to 
the jury, in which the court: said (instruction 21): “ITe knew, ] 
‘when he undertook the repairs on the car in question, that it stood 
“upon a track where engines might possibly come, and he was 
‘bound to the exercise of all the care and watchfulness which an 
‘ordinarily prudent man would use under the same circumstances.” 

The foregoing, with instrucuon No, 21, correctly present the 


law 


Counsel insist on arguing the conclusion of facts, rather than the 
existence of facts to be determined by the jury, and urge that be- 
cause OP Neillcould have heard the engine coming over the switches, 
if he had listened, and heard the bell, if it had been rung, but did 
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There 1s no proof anywhere in record, j 


that O'Neill was abs 


 COULS 


From the throwing of the last switch, which turned the engin 


onto the track where O'Neill was working, to the ume of the 


lti- 


jury, counsel estimate at fifteen seconds. If their estimate 
proximat l\ correct, can ON: 

matler of 

hammer to 1 idl ro by detied his brace ; 


draw. he cli &. rd dist . or turn and look? 
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“if a railroad engineer sees persons or property on the track, he 
“must check his train and do his best to avoid a collision. 

“The American cases, in which a contrary opinion is expressed, 
‘will be found, upon analyzing them, to be cases in which the neg- 
“ligence of the defendant consisted merely in not foreseeing the 
“negligence of the plaintiff, for which, as we have already shown, 


“the defendant is not responsible.” 


The numerous cases cited, both from England and the United States, 
in notes to sections 25 and 36, by Sherman & Redfield, fully sus- 
tain the text as stated by the court in Ftar/way v. SUM, 19 Tl. 499 
305: * Neither has the right, because the other has oraitted to use 
“due care, to cease the use of efforts on his part to avoid occasion- 
“ing injury to the other. “Phat would be to permit the party guilty 


“of the first negligence to be wantonly killed by the other.” 


The same rule has been laid down by the Supreme court of Towa 
in the following cases: 
Morris v. Ry. Co., 43 Towa, 29. 
Lombard v. Ry. Co., 47 Towa, 494, and 


Moore v. Wy. Co., 47 lowa, 688. 


The rule as clearly recognized and adopted in this country as 
well as in England, was laid down in the court’s said twenty-second 


instruction. 


"EF 


Counsel have offered some criticisms upon the language used by 
the court in its Instructions, but this court will find from an examin- 
ation of them. taken as a whole.that thev are verv clear, full and 


accurate. 


The following language, contained in instruction sixteen, 1s as- 
sailed: «It was the duty of Riges, if he saw that plainutl was in 
“a dangerous position, and that there was risk of an accident if the 


’ , . ‘ 7 } : «* " } : ] . } z 
+ cars were brought into contact before plaintitf should get down 


“from the ladder, to take such action as was reasonably within his 
“ power to stop the engine and prevent the cars from: coming into 


“ contact.” 


Counsel insist that the court should not have used the words 


66 take such action as Was reasonably within his }) wer to stop the 


“engine, | but prefer the words “take ordenary care,” ete. 


The language used by Sherman & Redtield as above quoted is 
“do his best.” 


The laneuage of the court was by no means as strone as the 
py ME ey cy 


above authority would indicate it mieht have been. but immedtiatel 


L 
following the language complained of the court proceeds to say: 


“« Riggs testifies that he saw plaintitf upon the ladder, knew that 
“he was in a dangerous position if the cars were brought into con- 


“tact, and saw as the engine approached the standing cars that the 
“plaintiff remamed upon the ladder. Under these circumstances 
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mack, a something without reason, thought or r ‘sponsibility 7 

Jatt nN. a SOMC UNI! i LibUt Peal bb, LADUE Tat i 4 } H al ay. 


rats ‘ be , . $ ‘ ee P| : ‘ , e —_— ° " 
Phe argument which they present, to the effect that he lived in a 
: world of signs and signals, and must obey them all without hesita- 
: * - | . ae . : + 
lion or Inquiry, Is too far-fet hed and strained to merit candid con- 
Fa. pe 
SiPUCration.,. 
r{* . n -¢ " - ‘ : " - . ‘ “s } . ‘? . aye” < / 
Phe court in that instruction said: “ That the engineer is bound 
em oy Se is : | lath. true as ; 
-- G6) Cee 3 Siena > - - 4 ViLCCT II aAll IS CIOUUDLICSS crue clS il 
oe as an , ~wice hee . ‘ — im 
‘general proposition, but by this can onty be meant that the engt- 
} } ° ’ s 
* neer is bound to obey if there ts no good :reason why he should 
** r | , , P a . . 
* not obey,” ete Phe court then proceeds to submit the disputed 
: ' : ‘ 
facts to the yury in the most clear and concise manner. 
4h ] see. al . < ‘ 
Phe objections to the rgth and 20th instructions disappear at a 
orl a SO a} * ° + >>" ‘sa 7 } , ¢] «-' ’ * be; , 
bATIC Woen rerercnce Is had to Vion “.ruction. 
r . ee 41 e a | * : een 
Phe burden of the issue of contributory negligence is upon the 
bas \ ry) 7 ,?r} 4 iT) . yy }IQ? , eS ia * i< + | " spre " ‘>t : ste 
l ail ,« " COTM ct iS eo estsas it Llitis i >4 1} iA Pil 2. Gene 4 ii! ¢ \} iL sot a | & 
r ° 4 . i 1 , 7 * 
IV afar pre, Leia f LAC CUI 
‘ , = | } 5 ‘4 ; 5 | 
A } l mot 4% éo% i = aah i " as fo ’ -~ 
** - . , , , ° . 4 
sai [le {) Nie nw I) ‘ee tril pOoN } re) rs. on Le 
4 ‘ , 1) Olle ts, +} ‘ ‘ . ‘ , L. Wy) . enone e mioht 
‘ a’ “ ; i at . i ' => ‘ * om * v 
] 4 } ’ mM «al , 
a i) s Li ‘ i @ I . j i {} { { 4 of ctil te ‘ ibe 
} ‘ ’ i } ’ ) alc , . 
and W CHituiness V Beiig pru man would Use 
] 4% . 
" ae ( et . li ‘ ! I ‘ 
° , | , S| , 
Phe ‘ hy L 4 ] ( i S10 lis yt ' mais, F Wilt re (Ile 
. | , . 41 . . 
, —e § ‘| i 1? - oe tl { . ro { Lie Wo ds 
7 , ' . 7. . s | be 
” V ri ‘ ba ‘ \\ 4 ™ 4 « ‘. ; Pid ‘ Rive ae | sil Ys - 
ty | cd. 
ret aye ' , o 3 . , ’ : ’ ne } 1, 
[hy » ul}) } ‘ ‘ \ 37% CT) ‘ i ‘ iL A i ,iiivia 


*~ 1! . } ) } } 
. . ‘ : ‘ . ’ , * ‘% } ’ . ‘ . 
( ) N . ha *y « i “ \ ()} i ;t ‘ t ‘ i ‘ j ‘ A ‘ : e . ; 


s \\ ' 
> . I . “ 
** 
** S Lil « if) 4 i} 
af ™ ‘ | | ’ ‘ ’ 4 
Phat would be an average of say one in each half an hour during 
} ’ ’ ; . . ’ } ‘ . 
the day and vet when {) NIC] went ti} I) PIS Lice! Oremam for 
: ? ? +} .* ¢ | . 7 .* ] ; : 
two or three mmule S Wark, and . ches were turned off, anc 
, , ' ' oe | 
e a¢ —_ ‘ +, ¢ ; bay * ; . i 4 . ! + 
there were no cnYemMes Mm SIR OF Ted! Fo PRUs Hts. AI \ hel 
a. a } ¥ ; ; . ' , ,; ** ¢ | 
™ fa Mes mbit I) . . @ Gpeeeee Mm? TRU CNOUTOUTS ( Wall cil- 
ns i 
; i jan ’ ‘ ;, 
— fulness which ‘ 1} Oral tt] . *! ‘ ‘ 1})} ; ] WW OLDIGI iat Lilie "s rit ~ Lili 
: nerd ; 
=. cul! chit © Se 
, 
| 
a 
rere : ‘ | . i *,? ‘ 
phe ony remy piper ques r) : ri cal Dy COUN i ryiceil | a 
. ’ , . 
Pits m ther printed Di  - ‘ ie tf) . ule: of I A 
; I 
a9 ‘ ; ; 
MOpicald} 4 { wes ¥ \ , i | ; \ i i ritil “ 1] 
' ’ ’ ’ > se * 
med i?\ 4 C’T))] i - f a ( (4 ft of this 
’ 
? j ate ‘ ‘ 
ne tL or a | com, 
} r . | 
1). I e ‘ ‘ ; ‘ { . ‘ | 
‘ ‘ ! ™ * i of . ‘ ‘ gy? 
* e 
a ( / ‘ i j j ] 
{ ; } ‘ , 
’ 
i i ‘ 


t» 2 ' 
é j 
-_ ‘ 
j ; 
i) 
’ 
, 
{ 
’ 
é 
7 
’ ( . 
j 
, 45% ’ ’ 
; : ; 
} i 
pPESSCCS ( a . 


20 


It will appear from the last section quoted from the statutes of 
lowa, that the statutory liability referred to is not specially apph- 
cable to corporations operating railways, but is general, and applies 
to individuals as well, in fact applies alike to all engaged in the haz- 
ardous business of operating railways. 

The constitution of the State of Iowa provides, section 30 of article 
3, “All laws shall be general and of uniform operation throughout 


‘the state.” 


The statute herein referred to has been held by the Supreme 
court of Towa to operate uniformly upon all persons under the clr- 
cumstances therein contemplated and to be constitutional, and it has 
uniformly been upheld. 

Me Aunich ve M. & WM. Ry Co., 20 lowa, 335. 
Deppes.C., R. 1. & P. Ry Co. 36 tows, $2, ane 


i 
Prihhy G)Liil i Q_<s ok ie 
. 


In WVeAnnich ve Ry. Co., above cited, page 343, the court says: 

* These laws are general and uniform, not because they operate 
“upon every person in the state, for they do not, but because every 
“person who is brought within the relations and circumstances pro- 

‘vided for, ts atlected by the law. They are general and umform 

their operation upon all persons in the like situation, and the 


“fact of their being general and uniform ts not affected by the num- 


, . . . og ’ . . ** 
C6 Py, ¥ of yeh Tis With ) the SCO yt thew Operations, 
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oe pee La Siasd cal Ve Ba Lott ; _ 
} CTTed TO, WHaicil DON Cs iar. "” eae LWes Silill ” Peneral thi ot 
. , ’ , , 
inform opera ind clause of the fourteenth amendment to 
’ 
mn . . , ‘ . . , ° 
the federal constitution. referred to by counsel, which provides that 
. .* 4 ’ . . . ‘ ‘ . s ' " 


1] . : . ** * ‘ so — - > wee > . ] . " 
no state shall * deny to any person, within its jurisdiction, the equal 


‘ . } . aoe ‘ o i. . — .7 . . a Rue 6 snon 
Counsel ure 1 ne Santa & ira COUNTV case, 18 i ( eS por CT 


referring to a suggestion made by Justice Fietp in his opinion, 
holding the statute of California to be in conflict with the four- 
teenth amendment above referred to. If a citizen owns a tract of 
land worth $20,000, and it is incumbered for $10,000 under the 
laws of California, the incumbrance is deducted tn listing the prop- 


. . ° , . O. 
erty for taxation, and a tax ts levied upon a valuation of 510,000. 


If a railway corporation owns the adjoining tract of equal value, 
iIncumbered to the same extent. the corporation is pow erless to ob- 
tain cl deduction of such inde btedne ss. and Is taxed for the full vilue 


of 20.000), 


If each piece of property was incumbered to the amount of its 
full value. the citizen would pay no tar, hut the railway corporation 


must pay upon the valuation of S20.000. 


ae . ' : i oe 
I submit it requires no stret b of the imaeination to see a wide 
oe ; fa s 
distinction between the Santa Clara county case and the one now 
“eek 7 eae 
under Consideratuion. 


The statute of California, instead of being uniform in the enxer- 
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la? Transcript on Appeal 
In the Supreme Court of the State of California. 
Warren I]. Mace, Plaintiff & Appel. ] 
iS. No. ii] 7 
Epwarb Mernitp, Defendant & Resp. J 
v. I. lloward., Llartman X Haley, ane A. Brunson, ullLorhevs for 
plaintill, : 
By Amended Complacut, (hirst Trial.) 


Ih the District (Court it) nie for thie Lith Jrdlienal District 7) the 
State of California, county of Los Angeles, 


Warren TL Mace. Plaintith vs. Eowanp Mennice. defendant. 
The plamitill complains annie all (rees 
a 


That on the 26th day oft. April, A. l) ISO. and ever sinec that 
date, the southeast quarter of section (2)) [LWentv-onie, townslilp 2) 
two south. range thirteen (15) west. San Dernardine meridian. was 
and has been im the exelusive and continuous possession of the 
plartill, during all of which time he has cultivated and improved 

the Srime, anid lias liseel, anid Pper\y 1 = % lt it ole Lripereave brieshits 


| on the same. consisting of a dwelling-louse. stable. corral. 
and other buildings of great value, to wit, of the value of 
S100 wold Coold) » 
l| 
hat on or about the Both dav « 1) niber, A. DD. ISO. the said 
lands wea nder an order of Secretary of the Th ov. of thi 
diate of th Moth clay of Decen 1. & iste L «ll Peak cor Tea 
listed to the State of California 
LI] 
| it thy site sotthvest i! ma OTN - 
embraced within the extertor be he Nees it Ta 
janita, until ISTO. when 1 th | from the fi ive 
Ot sil l tract. a tL then b pelt beotencadd 


} Pelle ; * A ~ | { ’ 
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pr > = ; lt - ' 
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Sa F ‘ ; : , , . ; : ; st ; ; . 
thie aha ' bcd ™ eh bt hat sat ‘i. ct ied Pier ¢ ; iit bil tiie rial " +i Lib -lul- 
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vevor veneral aforesaid, 
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z WARREN Hl. MACE VS. EDWARD MERRILL. 
v. 
That said de fe ndant also claims the right to purchase the 
») land aforesaid, | Dut thai: il eid Cc oF Alt of sala defendant ls fraudu- 
lent and void as against plaimtil and the said State of Calt- 
fornia in this. to wit: 

Ist. That said defendant, Edward Merrill, pretends he made appli- 
cation, on the 25rd day of March, A. D. 1868, to purchase the said 
land from the State of ('aliforni: , ander the act of the Legislature of 
the State for the locnt) on ana <ale of the choo! lands don: ited to the 


State approved April 25rd, 1S 8. 
Yr) a The plaintiff avers that said defendant did not,on the afore- 
said 25rd day of March, A.D. S68, or at any other time, make 


application to purchase from the State of Califormia, under said act 
of the Legislature of April 25rd, 1858, or any other act, the lands 
above mentioned or deseribed. 
ord. That said defendant never took or subseribed any oath, as 
required by law to be taken and = subseribed by the applicants to 
purchase lands trom the State of California. 
Ith. Phat no State locating agent ever at any time accepted any 
offer from: said detendant to purchase the lands aforesaid. 
oth. Phat said lands were hever located by any State locating 
agent, In the name and tor the benefit of the State of Califor- 
la, at the requ -t of and for the use of the sald defendant. 
Gth That said defendant never took and subseribed thre 
oath or affirmation p — by section 2S of the act of the Legis- 
lature of the State of California, approved April 27, 1865, and enti- 
thed an act to provide es the sale of certain lands belonging to the 
State. 
wth. Phat no certificate of any such oath or affirmation purport- 
ine to have been made by the said) defendant was ever endorsed 
upon a description of the land over which ownership was or sought 
to be acquired ; aun Ino description of said land, with the certificate 
of the oath or atlirmation end rsed the reoh, as ——— by section 
2G of the net of the L vtslature last aforesaid, was ever at any time 
filed in the otfice of the record: rot the COUNTY a Los Ange ‘le = whe we 
sald land is situated. 
28 
That on th lxt day of February, A.D. 1s76, the plaintiff filed 
with the survevor general of California this protest ay rainst the issu- 
gnee of anv tithe or evidence of title to the <ald dete ndant under lis 
pret neled application Lo pr Petiaiss the lands tore saad, anil Ih COon- 
troversy between the parties hereto. and demanding from said sur- 
Vevor pel ral that the contest arisiig thereon Lp the re- 
‘ spective applications of the partios hereto to purchase, iis 
atoresald, Lvs redorre 7. Teo Chae proper Court for cu puned de “ation. 


Th; it said det a . int is not now and has het been il resident of the 
State of California, but is a resident of the State of Massachusetts. 


WARREN H. MACE VS. EDWARD MERRILL. » 


VILE. 


That the sid southeast quarter of siti “craton >] [Wehtv-one Was 
reserved from entry ania “ile ly —ioyerniment of tha rited Stites 
tinity! if Wils repected freon the finnaal SUPVES (>| thie ‘Tay tditsa errant. 


iN 


That on the date last aforesaid the said surveyor weneral made his 
profert in writing referring the plaintul and defendant to this court 
fora final determination of their said) contheting chums, a COPY of 
Which ssid profert Is hereto annexed sinned Phhakeie’ al pearl of this (Orie 
plainet. Wherefore the plarnititl pravs— 

Ist. That the court will hear ane determine thre contlictine claims 
of plamntil and defendant, and of the myeht of each and either of 
them to purchase the’ aforesaid southeast , of section 21, T. 2 8., R. 
i3 W., 8S. B. M. 

7. That the court wil] order and adjudge thasat the poleuten til lisas the 
better right tw purchase the “illhie, canned that the defi rhedsaunit lists rhe 

right lo purchase the same. 
‘ ol. Phat plaarntitl recovers lis costs, and that ty hia have 
such other and further relief as may be eCOSSA ry 


HARTMAN & HALEY. 


AMorneys for DPlaiutiti 
STATE OF CALIFORNIA, ae 
County of Los Angeles. & 

Warren If. NNavce. ys le Analy ~\Veet dy) 7 Peet) ne cnatl i\-~ bay , ~ thig: 
plamtiffin this action: that te aS read the forewoine compart and 
Knows the contemts > that the sate is tro of iis own kKne vie ber , 
eNeeptas to thie rictthter thy rs 1; =f steel byron rT pryfeory tied) tie 


| ; i ‘ ‘ - ’ 


belief and as too those paatters tie bb Lt ten to Ma 
WARREN H. MACE 


Trey 


Sworn to and subsertbed by Warren [TL Mice before me this 27th 
hei ci] Jtine. A. |) ISyh 
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proceedings duly had under the remedied statutes enacted by Con- 
gress on the 23rd day of July, A. D. 1866, entitled an aet to quiet 
land titles in California, and in due compliance with the first and 
third sections of the last-mentioned act: that at the date of the said 
location in 1857 aforesaid the land had not been surveyed by the 
United States: that the rhbalyp of the townsip aforesaid in which said 
lands are situate, was first filed in the office of the register of the 
United State- lethal office tor San le rancisco on the 2? day of April, 
A. D. 1568, and on the 27th dav of Mav, A. D. ISOS, withdrawn and 
again filed in the United States land office then for Los Angeles dis- 

trict, California, on the 21st day of November, A. D. 1871. 
1) And defendant, further answering, alleges that the applica- 

tion rade AY defendant herein (ot the rel day of Mareh, A, 
ID). ISGS, through lis aeent, John C. Merrill, charged by plaimtill In 
his complaint and amended complaint as fraudulent and vold as 
against plaintiff? and the State of California, was not a location “ de 
nova” but in revival of the original one of IS57 aforesaid and in 
substance Was in due comblianee with the provisions of sections 3 
and 12 of an act of the State of California, entitled, an act to provide 
for the location and sate of the unsold) portion of the five hundred 
thousand neres of lane donated to t | Is State for school PUP pases anil 
the seve hiv two sections donated to this State for the use of a seml- 
haarv of learning approved April 2d, [SOsS, the lands of the said de- 
fendant, Edward Merrill, including the aforesaid S. E. | of section 
4 O township 2.8. h. 13 WW, S. & Be having been as aforesated pre- 
viously located by him as provided by law then remaining in foree; 
that State locating more dite uppely to the revister and receiver of 
the United States land office in which satd land was situate to por- 
mit the location to be mracde. aed hi iving boon permitted to hake 
the Sabie did =i) in 1 COMLOPINIEY With the revulations cf the Liter 


States, Including the aforesaid | seeion: that the said revival 
1] of the aforesaid orteginai location of PSo7 was had inorder that 

this title c| tttnedt bow thas l if thedsanat, bedware Merrill. bierlit bye 
mide avathible by a proper listing over of the lands to the State of 
California to his benefit under a regular selection of them bv the 
Stet eating ae 


Vive SI catane ? ’ ? sad | +* | oy +] | :* ir *% Ra | | | vel %. “5 7 

‘i ‘4 : : 3 i i’ ' Pe, titel? ’ Ppeor ial =| pt et di iid} WiltTritlits 
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No. 227 for 520 acres and No. 156 for 160 were dulw surrendered by 
° . . ‘ : . 
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Perma) Pa tile prossessiot Of tile sald revister of thre State learned office. 


Lod def eas Pes 7 ors waar — 
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| , othavaantslas ; tn Ge +3 <a a Me , oe, on uae 
Oller OUTED OF pLATItLT ot, tite saded tabled is of th Vilitle of sIX- 
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feed) fitibedred dollars. 
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section 21 was cmbraced within the exterior boundaries of the Mexi- 
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can grant Pajanta until IS73, when the said tract was rey eted from 
the final survey of said grant and then became a part of the publi 
domain, and uVers that the survey of thie “uted \lexiean writ Taganta, 
ten years Or more prior lo ISG, breerntibe final, canned thasat, necord- 

ing to the best of defendants knowledge and belief the satd 
|? ~outlrenst of section 2] never Wats crreberies | \\ ithitn thre litiits 

of the eXterior bocotannedcarhs sl thre scatel Mexican errant Papanta, 


ITT. 


And defendant admaitts that platntiel tinstele: apepel tection for the lame 
set forth in his compliant on the Jith a 1\ of November, ISe hd. but 
avers that such applreation for location Was taade by platmtull io bead 
faith and with a knowledge of the prior location and equities of de- 
fendant Merrill, and that that the said) location of plarmtiih is mall 
nia vold, 

ay 

And defendant, farther answering, denies the allegation of plaim- 
tiffin his amended complamt, wherein he avers that) the eluarna of 
Lede rrelsanit Is fran brads an sunied Vu | cas ochorcudbast) thee polsatnatudl canned thre 
State of ( ‘aliforniia, ape, Ol the Contrary avers that defeme rit < clap 
|~ tl TT, fred aotye tried Witited. bac ot poms gerablist)§ tla a ritit (Y senaed the 


State of California, and admits: 
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reserved from entry and sale by the Government of the United States 
until it was rejected from the final survey of the Rancho Tajanta, in 
IST3, and, on the contrary, avers that the final survey of said 
14 erant had been had long prior to 1873, to wit, that said survey 
beeame final about TSo%, and further avers that on the 12th 
day of May, A.D. 1S68, the map of the township embracing said 
| section was regularly filed in the land office of the United States 
in the distriet in which the said land was situated, and that at that 
date there Was no suspension or reservation from eptry and sale by 
the Government of the United States of the said } section of land. 


gif 


And defendant, further answering the amended complaint herein 
filed on the 27th day of June, A. DO IST6, avers that previous to said 
filing, cn Wit, (ot) the rd day of April, A. [). ISah, thie amended pPro- 
fert of the State surveyor general in these premises was filed in the 
Cus, prefixing tor thr prot rt. a Copy of which is annexed by plain- 
tifl to bids cannne rieled complame as a portion of the “allhie, the follow- 
Ine paragraph, to wit: 

“On the oth day of October, ISo7, a survey made by the county 
survevor of Los Angeles county for the Ey Ef of N.W. 4, EL db cf 
Ss. We. of sec. 21, T. 2,8. R15 Wl. 3B. ML. were received and filed 
In the of the State surveyor general in the name of Edward Merrill 
under the provistons of section 12 of an act approved May Pha 
(3), LSo2.° which satd paragraph is hereby made a part of this 

agh-wer 
15 And defendant, also further answering the amended com- 
poleuiaat hhevern auble irq threat the listing of the sated lands to the 
dd amended complaint of pliin- 
the General Land Office at the 


State of | aliforiuia aileworl dh the -»s 


tif} was had by the Commisstoner of 


instance and for the benetit of the satd defendant. Edward Merrill. 
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of land, enjoving the rents and profits and use of the same, pre- 
} : } re , . +} } | | 
venting the said detonedant from: Hiaproving the same wreatly to his 


Injurv, damage, to wit, in the stim of one thousand dollars, and 
thieat the sitll pelarntitl CoOrtlaudes its ler) TPespiisser rh! | 

holding the said pretaises Trot sit] i «| Pebiediadad. Whieg perh'e eferpe 
tLlil prays this honorable COUPE TaV ol ler some aedine re’ Thal the 
defendant, Edward Merrill. lias the better right to sated soutledst 
section 21, township 238. Ro 15 west, 8. BoM. and that the plain 


| 
here ne lie riglit le peuired isis thice Scaded Tirthiel roth) tire State of C'syf}- 


e . ‘ , ] ’ i% ; 
fornia, ane furthes prays relorny bit cterautbist thies sented percuteataed feoee Uhae 
. ; 
+) F . ) j ] 1] : ' > wert ‘ ; ‘ i if ’ ‘ rt 
Sut ol Crit Libeoolisstlic! (Torti g i] Seen ‘ji it eacadl \' i fils ('Ttiss- 
COMPLE PLATE merely. tkhial ‘| c fos 7 thi "ig ryt pti itd : iPiile'd chai 
othe rele] gis DAV bee reaursrle fo | res~tOoPratllorl Ob Tibe possess on) 
: i 


ot the premises, 
HEAR: HANCULK. 


" ’ 
Ally ed Foy Detendand. 


STATE OF CALIFORNIA, | 
f ounuty of Los Any l, s. j 


pes } : rf ; _ } } } 
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l2th, 1877 
Motion on statement for newt ade ane filed Aporil (th. DSa% 
Motion for new trial denied April bth. IS77 

Notice of Te al served Maas 


/ 
j 
- | 
™ 3 


a 


WARREN H. MACE Vs. EDWARD MERRILL. 


IS Lertraet frown Ie prittitur, 


In the Supreme Court of the State of California. October Term, 
ISad. 
Wakren IL. Mace, Plaintiff and Respondent, 
Us, 
Eowarp Merritt, Defendant and Appellant. 


On appeal from the district court of the 17th judicial district, county 
of Los Angeles. 

The judgement and order of said district court was reversed with 
cost, and: cause remanded fora new trial on the ZSth day of No- 
vember, A.D. US77. 

Remittitur issued December 24th, S77, and filed in the district 
court January 7th, IS7S. 

Thirty days granted plaintiff to amend complaint. Ten days 
thereafter to defendant to answer, 


Ame nided ¢ omplaiut, 
(Tithe of court and cause.) 


The plamtitf complains and alleges : 


That Up to the Sth THA of January OAL DOISTS, the southeast quar 
ter Of section Uwe Hi V-one, township two south, rabee thirteen west, 
Ss. 5. AML. was situated within and covered by the exterior 

1‘) liits of the Mexiean or Spanish grant called “Pajanta,in said 
Los Anveles COUNTV, as cClanmed ly the owners thereof. That 

‘il sald date the otficral “UPFVEY Of sated rancho, as mle DS the Conited 
States, Was finally affirmed by the Secretary of the Interior. That 
by <td “UPVOY, atie tha approval thereof, sald southeast quarter ot 
sald section twenty-one was excluded from the tinal tocation of said 
rancho, and forthe first time beeame public lands of the United 
States, ~tilyye ct to location under the laws of the United States andl 


sat , Je ee . De 
thie ss teita (>) { clLiada rhiia. 


That (li thi thy dav ot Agora, A. 1). PS, and ever s1nece thrat 
date, the said) southeast quarter of section twenty-one was and has 
been in the exclusive. actual, and continuous possession of the plaim- 
til . during ull of Whilele tion he | lisaed seni how hieis Valuable It- 
provements on the same, cousisting of a dwelling-house, stable, cor- 


} } } | .o ; ‘ se : ; > . 
ral, and other buildings of great value, to wit, of the value of 81,600 


wold coin, 


That the plaintitf 1 ) qualitied pre-emptor,as required under the 
laws of the United States, and tmimediately upon the tiling of the 
plat of survey of said tract In the United States land office at Los 


r 
<> 
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Angeles, upon the 21st dav of November, IS71, filed lis declaratory 
statement as a pre-cmptor for said southeast | section 21, 
P() township 28., Ro 15 wesi, 8. B. M. 
l\. 

That upon the 26th day of April, IS67, the plaintill located upon 
said southest } by filing a possessory claim in the county recorder’s 
oflice of the county of Los Angeles, as provided under an act of the 
Legislature of the State of California, entitled “ An aet pore scribing 
the mode of maintaining and defending possessory actions on public 
lands of the State.” 

.. 

Phat at the time of plaintiffs entry upon said southeast quarter 
of Section 2] it Wiis by the cons nt of one lo ranerseo \l sil, whe Wiis 
then the oceupanl residing thereon, and who lad resided thereon and 
occupied said quarter section for lis own use during the whole of the 
Vvear ISOS and ty) the time of plaintitl Chiry, and that satd Mesa 
Was a qualified pre-emptor, and settled thereon with the intention 
of acquiring tithe by pre-emption. 

‘ge 

That subsequent too thie filing of plamtil’s declaratory statement 
In the United States land office the pelcammtitl offered prrevcrl before 
sald land office on or about Oetober, S73, of his settlement, prOsses- 
S1On, Ho provements, cutie qualifications cis ck pore ciiptor whieh elaim 

Was contested by the State of California and one bdward Mer- 
2] rill, and a joint decision was rendered by the registrar and 
receiver In favor of the plasntitls right as a) pre-emptioner 


; 


anid agralnist sald State and the defers, 
V1 

Phat on the 7th dav of November, AL DO IST bo and after sand 
and had become subject to Joeation and entry Ds reason of thre itp 
provil by the first survey thi Raneho of Tatanta atoresaid, the prlatin- 
toil miade application to the SUPVeVvel Crone ral of thi ss Tiite 7 
California, ander provisions of tithe cight of the Politteal Code of 
suite etite, to piirehiase the above-mentioned and desertbed lane, 
Which sate application Wis Imoall pr <procts In cle in contormityv. with 
the requirements of the code aforesaid, and whieh said applreation 

rf 


} : } = ‘ , 4 
mn peerpeVer sitice tlie cate last adboresalad tid row is conn Thier ata Ula 


: 7 , 
othice of the survevor weneral atere<ard 


Tl 
| 


«3 ] } } a i * | ’ | , '.* , 
peal (92) Tiye tet ta Chea (>] NMiaareh. Ish) L ~} j BE i =z \ bi 
, 
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Corede ther ecre@naryv of thie Dritey (i] nm o«itle form Of law Listed to 


4 
the State of California. 
That the polaannatitl is the owner of a school land warrant, and 
Liticde r Which he claims the benetit of the loeation of sata quarter 
SECTION. 
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22 A. 


That said defendant also claims the right to purchase said land 
under various pretences, some of which are as follows: That he has 
the right to purchase said land under a decision of the Comunis- 
sioner of the General Land Office made the 2Sth day of September, 
S74, and attirmed by the Secretary of the Interior January 12th, 
IS76, in the contested land case of the State of California vs. George 
IH. loward ¢fa/s.) On the contrary thereof the plaintilf alleges and 
show- that Sale| decision is voll anil of noe ‘fleet, and Wiis procured 
by the fraudulent representations and contrivances of the defendant 
and the mistake in law of said Commissioner and Seeretary of the 
Interior and the want of information of the facts concerning the 
location aforesaid, as follows: Defendant falsely represented to the 
said Commissioner that said southeast quarter of section twenty- 
Ohe Wis public land of the United States and was subject to loca- 
tion and entry, When in truth and in faet the same was not public 
lands of the United States and was not subject to location and entry, 
but was claimed to be within the exterior limits of the valid Mexi- 
Call or Spanish eradt Tajanta at the time defendant made lis 
poie tended location nie ( hiry ot the sillhe. That the said (‘Orminis- 

sjoner of thi (re ba Me it Land Othee ruled that the errors and 
“ad ilieation lo purchase sid lands were 
ord sections of the act of Congress 
passed Jus Jord, 136, wail =t an truth nicl in) fret the pretended 
ChHUrPV ail | sclection as claimed of the dforesatid lana Was hot ride 
until the 12th dav of May, 186s. 


al. 


That De ry O tiie lil ith ot October, IS; 2. lho seleetion of the 


° 1)? 
‘4 | | 


southeast | of sald section Zl was ever made and re ported to the 
depart nent of the General Land Office at Washington: that no ree- 
ore! Wis ver qiaiacie pee nr’ ten Chasal diate 1h) the on ‘tebook sce for such 


‘ote rn thy ' mentat W baarvcrt 
ClLityrl 7 iit ta CICPALLILICIIL | cil asi llTiw@uon,. 


Nil 
Phat th det hdant never mrad appheatio th te pureh ise <td 
southeast 2 of section 21 unde l=t and Sd sections of the act of 
Congress of Judy 25d, DS66, rovid ty Hhider satd act, and the de- 
ferent ip Mbientuiy Peper tthe matter before the «ke partiient 


at Wastin rton, Whitela fae Thar to be fraudul hit. 


Phat the detendant never offered any proof of his elaim by him- 
l¢ > or , 11 } +, * ; Ra | 7 : . ° . r 
self or through fis agents of Tits alleged purchase within the time 
and according to the requirements of said act ot July 25d, 18606, or 
} , ‘ > 4 ’ ’ , ’ ’ +s ’ e* ] . 
Chiat ir AS GES ESSE" PG OTE ate PELL ide er Tbaele <nely otter. 
' 
21 \I\ 
ener , ’ ® ) ’ . 
Phat detemndants pPrevenaded seiecuion Was pre maturely, fraudu- 


lently, and unlawfully made, in this, the township plat of Govern- 


Ny 
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ment survey was filed in San Francisco U.S. Land Ottiee on the 
22d of April, 1S68, and on the 12th day of May, TS68, satd location 
was made, the said plat not having been on file thirty days, as re- 
quired by law. 

AY. 

That the defendant was not the owner of the school warrants at 
the time he made the appheation under the act of Congress of July 
235d, LS66, in the U.S. Land Office. 

AV I. 

That the said defendant fraudulently proenred evidence of one 
J. W. Shanklin, Hf G. Rollins, and Leander Ransom without notice 
Lo the pelaarmtitl, anal forwarded the same to Washington to the Com- 
missioner and Seeretary of the Intertor to inffltienee those officers of 
the Lane (fice Department sorninst the elatn ot the D crnatill anid 
in favor of the defendant's location, sinned Liteon threat Test PIPbeonny the 


deelsion of sd cise Wils rendered, nied tha cle } imtient Was ritstec. 


Og 


Plaintiff further alleges that satd defendant did thot, on the Bod 


, : :, 
day Ol Mareh, oratanyv oth r oCpbade’, Pebekae abpep LPleotn foo Potirenase 

fron: the State of Calitornia. as le pretenes. neler the net of 
2.) the Legislature of said State, of the date of Aq 25d, 1S5S, 


Or any cot hve Pr act. the leanneds 
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having been reserved from sale by the United States and being situ- 
ated within the exterior limits of the Rancho of Tajanta as claimed 
by the owners thereof, and that said defendant is hot now and never 
has heen a bona fe citizen und resident of the State of ¢ ‘alifornia 
neither before or after his pretended location aforesaid, but was at 
that time and now is a citizen and resident of the State of Massa- 
chusetts. 


XIX. 
That before the listing of said southeast | of section 21 to the State 
of California by the order of the Seeretary of the Interior the said 


rights as a pre-emptioner of the plaintiff had att: ached and became 
vested by virtue of his settlement and qualifications, his possessory 
claim and his application to purchase of the State of California. 


XX. 


That said southeast quarter section 21 is of great value, to wit, 
the sum of five thousand dollars. 


27 AAT. 


That on the. 1st day of lebruary, A. 1). 1S76, the plaintil filed 
with the surveyor general of California his protest In writing against 
the issuance of any title or evidence of title to the said defendant 
under the pretended application to purchase the lands aforesaid and 
in controversy between the parties hereto. and demanding from said 
SUPrVeVor general that the contest arising thereon thpron the respective 
applications of the parties hereto to purchase be referred to the proper 
courts for adjudication. 

Aamai. 

That-on the date last aforesaid the satd survevor coneral made 
his profert in writing referring the plainti® and defendant to this 
court for it final determination of their said contheting claims, a 
COPY of which said profert ix on file in this case, and is referred to 
and made a part hereof. 

Wherefore the plarntitl prays-—— 


Ist. That the court will hear and determine the conflicting claims 


of polaatntitl and defendant. and of thie rights of each and either of 


them to pureliass the aforesaid southeast ; of section ZI, township 2 
south, range 13 west. S. B. M. 


2d. That the eourt will order and adjndge that the platter lias 
the be tler right ich purreliase the Silliie’, and threat the defendant hieas he 
rieht to pure ‘linse t + “Lilie. 


28 od. That plaintiff recover his costs, and that he mav have 
such other and further relief as mav be necessary. } 
HARTMAN & HALEY anp 
BRUNSON & EASTMAN, 


Afforneys for Plainti. 


a 


alts. 
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STATE OF CALIFORNIA, En 
County of Los Angeles, \ >” 


Warren IL. Mace, being duly SWorh, Upon his oath SuVs he is the 
plaintiff in this action; that he has read the foregoing amended 
complaint and knows the contents thereof; that the same is true of 
his OW) knowledge, except is to the moatter therein stated Lhpron lis 
Information and belie, and that as to those matters he believes it to 


be true. 
WARREN HE. MACE. 


Subseribed and sworn to before me on this 25th day of February, 
A. D. S78. 
A. W. POTTS, Clerk, 
By AL RIMPAU, Deputy. 


24) Received COPY of the within complaint this ZSth day of 
February, IScS. 
HENRY TANCOCK, 
Atorney for Defendant. 


liled lebruary 2Sth, IS7S. 


Anse r lo Ai wded Complacal, 
(Title of court and Ciitise.) 


The defendant, Elward Merrill, in the above-entitled cause now 
COTES, Dy Henry [Lanecoek, lis dthoriey, nie for answer to the 
annended coumplaint of polauturtiel bhewegtn filer on the 2Sth dav of Feb- 
ruary, ISTS, denies the allegations of mlarmti wherein he states 
“that upto the Sth dav of January, A.D. IST5, the southeast | of 
section 21]. township 2 s.. 2.13 west. S. BD. Mo. was situated within 
and covered by the exterior limits of the Mexican or Spanish grant 
called Tajanta, in said) Los Angeles county, and dentes plamtihs 
further allegation, that said date (to wit,on the Sth day of January, 
INa5.) the official SUrVeEY of ~sitel retneclion, ats risiedle by the Lo riited 
States, was finally affirmed by the Sceretary “of the Putertor” as the 
first and real tinal survey of the said rancho, and, on the contrary, 
dete t) leant AVers that thie “iL | =tiryver\ I) crate: fin i i- early its ISO]. 

under the provisions of the act of Congress of June Dd, DSeo 
ol) of which fact plait was offierally ttifoortmpeed, catped thre seated 

sotithrenast of section Bl becaum rerntol e lands of thi L pitted 
States, subject to location in the land office of the United States, 
Utider the laws of the laws of the United States and the State of Cal- 
Hornia,on the subdivision survey thereof and the tiling of the maps 
thereof in the office of the revistrar of the United States land ofthe 
on the 27th day of April, 1S6s, 


Defendant denies plaintitf’s allezation that firs 1 provetments are 


° . ° | ; 
of the value of sixteen hundred dollars 


eeeeieimemeemeee 
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Defendant admits that plaintif filed his declaratory statement for 

the land named in his complaint on the 21st day of November, A. | 
1). IScl, ancl alleves threat tha “bie Was cancelled ly the [lon. Secre- ( 
tary of the Interior on the 22nd day of January, 1876, and the said | 
quarter section With other lands were on the 21st day of Mareh, A. ' 
I). IST6, certified over to the State of California in satisfaction of a 
California sclool-lan | Warriaht location of defendant, Mdward \er- 

rill, of June 25, A. D2 PS57, under the provisions of the Ist and ord 
sections of an net of Congress entitled ah act to quiet land titles in 
California. approved on the 23brd of July, A. Dd. TSN66. 


Defendant, further answering, alleges that the Francisco Mesa re- 
ferred ic Dy plated 1 lis (* inte! bint, Wills il elaine lit ler the 
State law for matntaining and defending possessorv actions of the 
southwest | of section 21, township 2 south, range 15 west, S. DB. M., 
during the Vear ISOS. anid that whatever res1dene he nay have lievl 


— 


In that vear on the southeast | of the same was by tistake, and 
‘ leaf éhoot 3 cachet ee | Re ae a ew 
vider he belted Libsit §8C Wats Pesiadlhge on thie mehpolning southwest : 
F io % oo } ] “§ ] . : , . 
of section aforesaid, and defendant adtmuts that said Mesa settled on 


the satd southeast | section with the mtention of acquiring tithe by 
pre-CMm ptlon, 


. :. e 4 i ; 7 , , ’ ‘ . ‘ : 

Defendant cdbhilts that da the contested case bv the State of ( uli- 
' ’ By ’ \ 2 " ' ' . , . ’ 

. ; ‘ ) Bt ‘% ’ ' ’ ‘ } ’ . 
Portia athel Id Wwared 7 PRidd GCebele baad herein) before thre reotste] 
‘.? ] , eas ’ i a | 7 ; ] ~ | ; | } is ‘ : ne ] . : " . 
chlvel pe \ | - il ' i ‘ i _ bit i ji ‘olty it bertadl Ste on oe hil Wis 
Ved) lore sae Fe Pot the piarhtl abe awainet the State of C alblllorida 

j . mf . oo . ve ; a1 ‘ ‘. } : ‘ , . " 
anid docdhward Ab 1, Pou i \ = Clas bie’ sittel dit «heey: Vals alter. 

rele ate [; tl 
\\ 3 a i‘) } a ()) ‘ 

} . 
(, 1) | ( tj . by] — ’ tea \ ‘ thre 
fnterior, a | 
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VIEL. 


And defendant, further answering, according to the best of lis 
knowledge and belief, denies plaintill’s allegation that he “is the 
owner of a school land warrant.” and uider which he claims “ the 


‘* ’ ’ 


benedtit of the location ot =sttel uartel SCC LION. 


iX. 


And defendant also, further ahswerilieg, chenes thie chiloent pops 7 


the pebeninat iil ith paragraph \ (>| hits COTM DP aTELE, ten Wit. thoeat thie: 
(aforesaid) decision of the Comimnuissioner of the Creneral Lane 


Ollice of date September 2sth, USed, aflirmed by the Seereiary 
ot thy lritertor January Pils, IS@O. in the contested ease of thie 
State of California es. George TL. Thoward ¢f als, is votd ane 

of no effect. and was proctiread & Lise Tpsathedtpiengt repre. 
ed sentutions and contrivatices of the defotidant and the mistake 


inlaw of said Commissioner and Secretary of the Dntertor, 


and the want of Information of the tet. coneerning the loeation 
aforesaid as follows: © Defendant fraudulently represented to thi 
said Commissioner that said southeast quarter of section twenty-one 
was public land of the United States, and was subject to location and 


} ' ’ sy . | | 
Chturv, Whreh ih treaths catied in facet the ifiies W esre 9 rile bittaed cok Uda 
{ hited States, ald Was thot stlbyect to (i) yh ochtied en 
, | . I ' ’ * . ‘ ‘ 
Claimed Lid toe Within Liie eXTeE] ] ibital 


Spuiuliisiy grant Pajanta at the the deten t rade tiis location and 
as se 
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NIT] 


And the defendant also denies plaintiffs allegation that defend- 
ant never made an application to purchase said southeast quarter 
section 21 under the Ist and Srd sections of the act of Congress of 
July 25rd, 1866, as provided under said act, and that defendant 
fraudulently represented the matter before the Department at Wash - 
ington, but, on the contrary, avers that he did apply for the said 
land under the said Ist and Srd seetions of the said act in due con- 
formity with law, and that defendant did not fraudulently represent 
the matter before the Department at Washington. 

mV. 
de) And defendant, further answering, denies the allegation o| 
plaintiff, that the defendant never offered any proof of the 
claim by himself or through lhis agents of lis alleged purchase within 
the time and according to the requirements of the said act of July 
25. L866, or at any other time or in any other manner made such 
offer, and, on the contrary, avers that the said allegation of the 
plaintiff is untrue, and that defendant did offer proof of lis claim in 
the manner and within the time required by said last-named act. 

NV. 

And detendant, further answering, denies the allegation of plagntifl 
that defendants selection was prematurely, fraudulently, and un- 
lawfully made in this, that the township plat of the Government 
survey Was filed in the San Francisco U.S. land office on the 22nd 
day of April, IS68, and oon the l2th dav of May, A.D. TSG6S, said 
location Was made, the satd poleat lheol having been on tile thirty days, 
as required by law, but admits the faets to be correctly set forth by 
platmtith in this allegation, staaply hercby denying that said acts 
were either prematurely, fraudulently, or uniawtully made. 

AVS. 

And defemdunt, further answering, denies the following allegation 

of the plaintitfin’ his amended complamt, to wit: That the defend- 

ant Was not the owner of the school land warrants at the time 
td he rile aupypel “ation uric I’ thie ret oft (Congress of July ya 
S66, and,on the contrary, avers that he was such owner at 


at that tite, 


ag 8 

And defendant also, further answering, denies the allegation of 
the plarntith that the said detendant fraudulently procured evidence 
of one J. W. Shanklin, Th. Ga. Rollins. and Leander Ransom, without 
notice to the plamtil, and forwarded the sameto Washington to the 
Commissioner and Secretary of the [nterior to influence the said 


ofticers of the Land Othee I opaartinent agalnst the claim of the plamtul 


and in favor of the defendant's location, and upon that testimony the 
decision of the said case Was rendered. and the Department Was Mils- 


—-TD - ara 


— ~~ -— ¢. 
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lead,” ali lon the CONUPALY, avers that said notice was eviven polerinitill, 
and that the decision of the said case was not dependent on said 
evidence alone, as alleged by plaintit? 


ANVITI. 

And the defendant, further answering, denies the allegation of 
plaintiff that defendant did not on the 25d day of Mareh, [S68, or at 
any other time, make application to purchase from the State of Cal- 
fornia, under the act of the Legislature of the said State of the 25d 
of April, ISOS. or any other act, the land in COMLPOVEPSY th this case, 
but, on the CONLPAary, defendant avers that LLP rank his application ol 

the 25d of March, IS6S, to the State locating went, the land 
Od was selected in the office of the register of the United States 

land office, after filing of the township map of the survey ov 
the United States of said land in satisfaction of lus California seliool 
land warrants No. 227, which defendant had on the 23d day of June, 
1857, located on the said land and land adjoining the same, as here- 
Inbefore stated, 

NIX. 

And defendant, further answering. demies the allegation of plain- 
tiff wherein he alleges that no State locating agent ever at any time 
accepted any offer from said defendant to purchase the lands atore- 
sald, and that said lands were never located by any State locating 
agent in the name and for the benetit of the State of California at 
the request and for the use of satd defendant, and. on the COMLPATY, 
avers that the said land was selected as aforesaid by the State locat- 
Ing agent at the r jllest and for the ase and benetit of the cdetend- 
ant Merrill. 


> > 9 

And defendant, further answe rine denies the alle ereatioon of plate 
tiff that at the time of the said location said land was met <tubypect te 
location sinned chiry, the sihThie I iVvitiv brevernn ye ~erved Preetn sale Ir) thie 
Uinitedd States, cared be lng situnted within the exterior liniuts of the 

Raneho Tajanta, but avers that at the date of the selection of 
Os the sard land after the United States survey, to wif, Miaiy L2th, 
ISGOS, the said Rancho Tajanta had been finally sarveved, ane 
did het then inelude srt leaned: caniel detenelanet donrpbes pelatmtitl - 
allegation that defendant, kdward Merrill, never was a citizen of 
the State of California. 
AAI. 

And defendant, further answering the amended complamn of 
plarntilf, cde rie - hits shlewation thasat boeefeore thre distur ral sil Lo south 
Cust quarter ol section Zl to the State of Caltfornia by the order of 
the Secretary oft thre lrtertor thie “ld rights as a per eriayel i nl thie 
said pelaatnatifl hacl attached and became Vested, 


Oo eis 
And defendant also. further answ: ring. alleges that an amended 


protert ot the State -urve Vor pe lie real Wiis til (| bhi this Cause, ili Which 


v—vl 
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was set forth the aforesaid location of defendant, Edward Merrill, of 
the said southeast } of section 21, of June 25rd, 1857. 
Wherefore defendant pravs that the court may order and adjudge 
the plaintiff has no right to purchase the said southeast | of -ection 
21, township 28., R215 west, 8. B. M., and that defendant’s claim to 
the same is good and valid, and that he recover of plaintiff his costs j 
in this suit, and for such further and other relief as may be deemed 
meet in the premises. 


HENRY HANCOCK. 


Ov STATE OF CALIFORNIA, |. 
County of Los A nye les. | _* 

Henry Haneock, being duly sworn, upon oath says that he has 
read the foregoing answer and knows the contents thereof: that the 
same is true of his own knowledge except as to the matters herein 
stated upon lis information and belief, and that as to those matters 
he believes it to be true, and that he makes this oath and verifica- 
tion of the answer for the reason that the defendant, Edward Mer- 
rill, is not at this time In the State of California. 


HENRY IANCOCK. 


Subseribed and sworn to before me this 9th dav of March, 1S7S. 
Los Angeles, Mareh Oth, IS7S. 

, A. W. POTTS, Clerk, 
By A. RIMPAU, Deputy. 


| Received a COPY of the foregoing answer to amended complaint. 
: HARTMAN & HALEY, 
Attorneys for Planta: 

: Miled Mareh 9th, IS7s. 


bindings. 
(Title of Court and Cause.) 


40) This cause, having been remanded by the SUprede court of 

this State for a new trial,came on at the May term of 1S7S to 
be heard by the court, a Jury having been expressly waived by the 
parties, anid, the evidence on the part of both parties having been 
closed and the cause duly submitted, the court rendered the follow- 
Ing findings of fact, to wit: 


4 


That this cause was duly referred under section 3414 of the Politi- 
cal Code of California on demand of the plaintiff herein. 


That in the month of June, A.D. 1857, the east } of section 21, 
township 2 south, range 15 west, 8. BoM. including the southeast 4 
of said section—the land in controv Psy In this suit—was duly 
located and selected in behalf of the State of California, with Cali- 
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fornia school land warrant No. 227 for 520 acres of land, by Edward 
Merrill, assignee of the same and the defendant herein, under the 
provisions of an act entitled An act to provide for the disposal of 
the DU0,000 acres of land vranted to the State ly act of Congress, 
Ke, approved May od, 1852. 


ITI. 


That the said southeast } section was once included within the 

exterior limits of the Mexican oral called Pajanta, but at the date 

of said location of the said California sehool land warrant 

1] the then owners of the said rancho did mot elaim: the said 

southeast { of section 21 as being il portion of their leanvel, canned 

that the United States survey of the said Rancho Pajanta exeluding 

It because a final survey — under the provisions of the act of Congress 

approved June Lith, 1S60, prior to the passage of the act of July 23, 
1S66, quieting land titles in California. 


A’ 

That the subdivisions map of township 2 south, range 13 west, S, 
I. M.. was filed in the office of the register of the U.S. land office 
then in San Francisco on the 27th dav of Ay th, A. DL TS6S, and 
was Withdrawn during the latter part of Mav, DS6S. and was retitled 
In said office after its transfer to Les Angeles on the JIst day of 
November, IS71. 


That on the 12th dav of May, A.D. TS6S, in accordance with the 
practice of the department of public letieds of the [" S. at the time, 
at the instance of J.C. Merrill. attorneyv-in-fact for Edward Merrill, 
the said southeast | of section 21) was selected by the State of Cale 
fornia in the offiee of the register of the US. land offiee in part 
satisfaction of said California selool land warrant Neo. 227 for 320 
acres of land under the provisions of the Tst and Sd sections of the 

ict of Congre =—s He erase learned titles in f alifortuia.. approved 
1? July 2 2 el, 1 St, ly the duly atitheorizedd Stat locating erent, 

and tht <tid selection was duly aces pied by the said register 
of the U.LS. land office, and entry thereof made in this tract-book 
at the time. 


VI. 
That on the 13th dav of January, A. D. 1S72, after the sand ULS. 
land office had been transferred to Los Angeles an applteation 10 


purchase the said southeast of section 2) und thie pre dsteotis ol 
the Ist and Srd sections of the said aet of wane bry boebisalt ot clefene- 
ant, Edward Merrill, signed by Henry Taneoek as lis atterney-in- 


fact and sworn to by Edward Merrill on the ath dav of Jutyv, A 1) 

2 was made and tilecd, carved thrat ther utter liye te Marel 20th, 
6. certain others and supplental applications were fileel try bevels 
Of sated Me rrill for the pure ‘hase aforesaid. 


20 WARREN H. MACE VS. EDWARD MERRILL. 


VII. 


That on the Sth day of April, 1874, a decision was rendered by 
the registrar and receiver of the U.S. land office in the contested 
‘ase of George Hl. Howard ef als. vs. Edward Merrill and the State of 
California, wherein plaintiff berein was one of the plaintiffS claim- 
ing the said southeast | of section 21 undera declaratory statement, 
No. 294, filed November 21, 1871, alleging settlement April 26, 1569, 
and involving the right on the part of Edward Merrill to hold under 

(said) school land warrant locations oy to purchase (the said 
45 southeast | of section 21, with other lands) under the pro- 

visions of the first and third sections of the act of July 25th, 
1866, adversely to the defendant herein, Edward Merrill, but on the 
28th day of September, A. D. 1574, the Commissioner of the General 
Land Office of the United States rendered his decision reversing the 
said decision of the said registrar and receiver, and awarded the said 
southeast ! of section 21, with other lands, to the Siate of California 
in favor of defendant Edward Merrill's school land warrant location 
aforesaid under the provisions of the said first and third sections of 
the act of July 25rd, 1866, and that on the 20th day of December, 
IS75, the said decision of the Commissioner was affirmed by the 
hon. Secretary of the Interior. 


VILE. 


That on the 12th day of January, 1876, the said pre-emption claim 
of plaintiff, Warren TL. Mace, for the said southeast | of section 21 
was ordered® cancelled by the Commissioner of the General Land 
O)thice, anil that (on) the Oth day ot March, IST, the ~itlel southeast 
| of sec. 21, township 2.8., 2.15 west, S. BLM. was by the acting 
(Commissioner of the Creneral Land Office of the United States duly 
certified over to the State of California in) satisfaction of the said 
California school land warrant selection of Edward Merrill for war- 

rant No. 227 for 520 acres of land under the provisions of 
tf the Sth section of the act of (Congress approved September 1, 

S41, “An act to appropriate the proceeds of the sales of the 
public lands and to grant pre-emption rights,” and that the same 
was on the 21st day of March, 1S76, approved by the hon. Secretary 
of the Interior. 


+.¢ 


That the aforesaid decision of the Commissioner of the General 
Land Office affirmed hy the chon. Secretary of the Interior in favor 
of Edward Merrill was not procured by fraudulent representations 
and contrivances of the defendant, ana the mistake in law of the 
said Commissioner and Secretary of the Interior, and the want of in- 
formation of the tacts concerning the location (of Edward Merrill) 
aforesaid, 


X. 


That defendant offered proot of his claim hy himself sane through 
his wvents of his alleged purchase within the time unied according Te 
the requirements of the suid acl of July ye 1 Sti6). 


\ a ne 


¢ AIT MERE Be tics A i eT TF Ta 
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XI. 


That defendant Merril] Was the owner of the sale school land Wiilr- 


rant No. 227 at and long before making his application under tie 
act of Congress of July 25rd, 1866, in the United States land office. 


XII. 


45 That defendant did not fraudulently procure evidence of 

one J. C. Shanklin, TH. G. Rollins, and Leander Ransom with- 
out notice to plaintiff and forward the same to Washington to the 
Commissioner and Secretary of the Interior to inthienece the said 
officers of the Land Department against the claim: of the plaimtil 
and in favor of the defendant's location, and that upon that testi- 
mony the decision of said cause was rendered and the department 
misled. 


NUTT. 


That plaimtill Is not the owner of the California school land war- 
rant in part satisfaction of which the said southeast | of section 21 
was certified over to the State nor of any part thereof. 

AV. 

That on the 20th day of November, IS74, the plamti? herein, 
Warren H. Mace, tiled in the office of the State survevor-general an 
application for the purchase of the said southeast J of section 21 and 


likewise a protest galist the issuance of uve hdence of tithe for the 
same to defendant, | 


Conclusions of he iv 


Drawn fron the foregoing frets, 

Ist. That the State of California holds the sard southeast of sec- 

tion 21, township 2 south, range 15 west, SB. Moin trust for 

14) che fenvedeunat hdward Merrill, atid that tre as entitled Ter ih poceternat 
tor the same from the State. 


2d. That the plaintif has ne right to purchase the sane from the 
State of California. Let purdgoenin Ht be entered accordingly, 
SEPULVEDA, Jadge 


Filed August Oth, IS7S. 
dudaueeud. 
(Tithe of Court and Cause.) 


This cause having beeen re rrrcaticdend hy this supers ne Courtiora new 
trial (ot) the cree day rt , ao thre Nba tering ol thit- creoota Tt Te Sas, 
Messrs. Hartman & Haley, Bronson & Rastiian,and plartil, Warren 
ae Mace, in person, appearing as cotbsel for pelevantael, cat 1 Penns 
Haneock for defendant. a trial D War having brennan N pers “sly Walved 
bry the counsel for the re spreetive poertye ~ the cotise Was trie ft 


‘ } 


court sitting without a jury. and the evidence berg closed: the cates 
Was submitted to the court for consideration and deci-ton, and after 


- 
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due deliberation thereon the court delivers its findings of fact and 
conclusions of law in writing, which is filed, and orders that judg- 
ment be entered in accordance therewith. 


Wherefore, by reason of the law and the decision aforesaid, . 
Ly it is hereby ordered, adjudged, and decreed that the defendant, 
Kdward Merrill, is the equitable owner of the land named in 
the complaint herein, and entitled to the patent from the State of 
California for the same, to wit, the southeast one-fourth of section | 
twenty-one, township two south, range thirteen west, of the San Ber- . 
| nardino meridian, and that the said plaintiff, Warren HL. Mace, has 
ho rielit Lo purchase the same of the State of California, and that 
defendant heretn recover of the said platmtitl his costs and disburse- 


ments incurred in this action, amounting to the sum of ——. 
| In open court, August oth, IS7S. 
SEPULVEDA, Judge. 


Filed August 17th, IS7s. 


Notice of Lite nhion ly More for ‘ft AY iw Trial. 
(Title of Court and Cause.) 

Please take notice that on Monday, the Sel day oft September, A.D. 
ISTS. at 10 oclock alm. of that dav.or as soon thereafter as counsel 
ean be heard, in the court-room of the district court, in the city of 
Los Angeles, the plamtil in the above-cntitled case will move for a 
new trial therein upon the following grounds, to wit: 


: 
i 


~e-— 


) Is hirst. Insufliciency ofey idence to justify the decision of the 
: Court. 
Second. Error in law occurring at the trial and excepted to by the 
polautnatall. 
And thasit the ~iitel motion will hye tle thpront ao stutemient of the 
CHSE, 
HMARIMAN & HALEY anp 
\. B&. HOWARD & A. BRUNSON, 
Attorneys fay’ Plaintit. 
To Henry Taneock, attorney for defendant, 
Received a copy of within this Lith dav of Aug... IS7S. 
By HENRY TPANCOCK. 
Filed August Lith, IS7s. 
Nhat, hide vil ‘eal Motion for if New Trial. f 
(Title of Court ane Cause.) 
This ecause. at the October term, ISoa. of the sHpretine court of the 
State of Calltortia, Was remanded to this court fora new trial on the 
authorits of the ease of Wilkins a) U2 Merrill, deetde | iat the site 
October term, and the remiatiitur was tiled with the clerk of the 17th | 
judicial court on the 7th dav of January, IS7S. | 
1 This cause was tried before the court without a jurv, trial | 
by jury having been watved by the parties herein, the plain- ¢ 


_ 
ee ee eR 


—_ 
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til first having asked leave to amend his complaint, whieh was 
erated by the court, the said) cats being iti equitable netion to 
determine the conflicting claims of plaintitfiand defendant and the 
rights of each and either of them to purchase the ~otttheuast quarter 
of section 21, township 28. Ro 15 west, 8S. BoM and to grant such 
other and further relief as om iV bye Necessary ; that under a statute 
ot the State of ( ‘alifornia the Stute SUPVOCVor eroneral referre | thre (iinet 
to this court, as is shown by the profert issued by the survever gen- 
eral of the State of California on the Ist day of February, IST6, and 
made a pearl of the plaimtilh’s complaint. 


Profe yf. 


In the Matter of the Conflicting Claims of Epowanp Merete and 
Warnken [TL Mace to a Certain Tract of State School Land situate 
In Los Angeles county, State of California. 


Qn the Tlth dav of August, Is6s, Edward) Merrill tiled in the 
ollice ot the State SUPVEe Vor veneral itt application loop thre I I } 


of N. Wop and BE. bof S. W. f of seetion 21, township 28., Ro 15 
west, San Bernardino meridian, at the same tine surrendered State 
scliool leaned Warrant No. 225) for O20 acres and State scliool leaned 

Warrant No. lob for 160) acres in pavinent tor the above-de- 
ot) seribed land. On the Zoth of November, IST 1 Warren EL. 

Mace tilee| itl the othice of thie State <urve NOP ire lit rial itt cupped 
cation for the southeast | of section Zl, township two south, range 
thirteen west, of the San Bernardino meridian, and on the Obst day 
of January, ISah, the above -hatnedd Wit rete TL. Mitee niade a demianed 
that the contest be referred to the distriet court of the 7th yudieial 
district for seljadication, 

It is therefore ordered that the said peirtio toe, cand thi Nate here by, 
referred to the court of the Lath pucdicial eclistriet, in caged for thee 
county of Los Anyveles, for a tinal determination of said conthetimg 
claims. 

[SEAL | (Signed) WAM. MINNIS. 


Sure yoy (reneral 


SeRVYEYorR GENERAL = Opptrer. Feb. Left. S76. 


(ttice of survevor general, State of Calitornuin 


| hereby cortity thasat this lorewolhne is a Corpo on} thie record crt file 
in iv office: thisit ~itlel C'enpoy lias re a comprred by biie with thie 
original, and — a correct transerip therefrom: ane of thre Whreole of said 


original. 
| Withess Whereot | live heretintea set hi licetned catuel aaflineedt bhi 
official seal this first dav of February, A.D TS76 
(Signed) WAL. MINNIS, 
Surveuor Genaral 


[seAL. ] By DUNCAN BEAUMONT, Deputy 


ol The plaintitl first offered in evidence im support of Ins 
Claim, ander paragraph “]" of the amended compari the 


’ 
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patent of the Rancho Tajanta, of date January Sth, 1875, for the 
purpose of showing the time of the confirmation of the survey of 
the Tajanta by the Secretary of the Interior, and to show that this 
land was embraced in the claim of the Tajanta. The patent of the 
Tajanta, issued to Henrique Abila and others, was further offered in 
evidence to prove the following facts as certified thereon : 

“This map explains correctly the survey of the Tajanta, as ex- : 
ecuted by Henry Hancock, deputy U.S. surveyor, which survey was b, 
approved by the honorable Commissioner of the General Land 
Office June 22d, 1S70, and affirmed by the Honorable Secretary of 
the Interior on the 25th of January, IS71. 

“UlS. survevor general's office, San Francisco, California, Novem- 
ber 6th, S72. 

“TSEAL. | J. KR. TARDENBERG, 


“US. Surveyor General. 


| 
| “Approved January Sth, IST3. 
a “WILLIS DRUMMOND. 


* Commissioner of the General Land Office.” 


| The plaintit® next offered.in evidence a certified copy of the. 
a a2 petition of the owners and claimants of the Tajanta ranch 
| before the UL S. land commissioners for the purpose of show- 
ing that the land in controversy was embraced in this claim; this 


fact is admitted by the defendant in the third finding tiled in this > 
Case, i 
| Plamtitf next offered in evidence Ex. “ £2’ as follows: 


—- 
| UL S.S. GexerAL’s Orricer, 
San Franeisco, December 26th, S72. 
H.C. Austin, Esq., register U.S. land office, Los Angeies : 

Sin: You will please suspend.until the Rancho of Tajanta is finally 
settled, the following lands, viz: Sections 5, 8,17, and 20, township 


SS. Ro io and sections 52, 20, 28, 27. and the south j of sections 


~ @ 


MM) 7i and 22. township 2s. ROIS WooSan Bernardino meridian. 


Very respecttully, J. KR. PARDENBERG, 


| : NS. Surve yor (rei ral, ( al, 


| hereby certify the foregoing is a true and correct copy of the 
original document on file in my office. 3 


ALFRED JAMES, Register. ¢ 


Anrrep JamMes called and sworn for plaintil, avd testified as 
follows: 


’ 
«ded 


[am the registrar of the United States land office at Los 
Angeles. 
The foregoing letter shown to witness. 


[= that slonature at the lower part yours ? 


¢. Is , 
A. Vea: an. ! 


~ 
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(). Have you examined the original letter from the U.S land 
office of J. R. Hardenburg, and is that a copy of his signature’ 

A. The original letter is genuine, and this letter /7 purports to he 
signed J. R. Hardenberg, surveyor general, and this is my 
nature. (Shown.) 

(). Will you state at what time the plats of the Government sur- 
vey of township 28., Ro 15 west, S. B. M.. were made and tiled ” 

A. It was surveved under contract’ February ZSth, IS6s, by 
George Hansen. 

(). Was that survey conclusive ? 

A. Tam speaking of the ranch boundaries of Tajanta. The see- 
tion lines were run under contract dated February 7th. TSGS, and 
surveyed February 22nd, 1868, and filed in the CLS. land office the 
22nd day of April, IS6S. 

(). I= that Survey the one recognized by the departmvent ? 

A. That survey was recognized by the department. 

(). At rar time was the plat of that survey tiled” 

April 22nd, 1S6s. 
ot a Was it ever suspended ” 
A. It was suspended. 

() At what time? 

A. It Wiis about il month—the day does het chp pear of record, lout 
about a imonth afterwards it Was withdrawn from the tiles: about 
the latter part of May. It was returned when it wis filed in this 
oflice here, On) November 1st, ISi | ; then the poliat Wits filed in the 
local office In Los Angeles. 

Q). Courr: From May, 1S6s” 

Yes; there was one other suspension subsequent to that. 

(). For what reason ” 

A. On account of the Tajanta boundaries Tt appears entered 
upon the margin of the mi ay here “suspended Mareh l2th, S72 
It was released from sus pension on dune loth, IS72z. 

(). Was this plat first filed in the San Franciseo office ? 

A. It was. 

(). Is this the original plat’ 

A. There was another plat filed in the Los Angeles offices on Sep- 
tember Ist, ISZ4. 

Q). What does that miap show the survey of ” 

A. That rbaap shows the survey of the west boundary of what is 
de s1en: ated as lat. of. 

(). What is lat. 50° 

A. A paar of thie Tajant: i rade hes This. i rcobbecttorn wath 
De that survey, will remove thi West boundary line of the Tajanta 
to the east. 

(). Is that survey recognized at press 

A. Yes, sir: developing some more publie lands that was section 
ized at the same time the boundary line was run, under date of Jan 
uary ZO, DSc. 

Q. What is the date of filing the last plat? 

A. Se pote tuber Dstt, IS7-4. 
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(). What record, if any, is there in your office of a location of a 
Warrant upon the southeast } of section 21, township 258.,R.13 W.? 
A. This entry appears in the tract-book, in pencil: “EF. 3 and E. 
Ps. W.} and EF.) of N. W. 4, school warrant, May 12th, 1868.” 

This is the total entry. 
(). Does it tell what number and who it was located for? 
A, No, 1] 
(). Hlow long had the township plat been on file at that time? 
A. It was filed on the 22d day of April, 1S68—less than one month. 
Witness shown a paper marked Ex. * B.” 
(). Is that a certified copy of the petition of M. Keller and others? 
owners of the Tajanta rancho? 
A. Yes; a copy of the petition certified to by me. 
Prainrive: We now offer this in evidence. We also offer 
ob Ex. °C) the opinion of the Commissioner (certified copy) in 
this case, Which is dated August ISth, 1878. 
Exuipir * B.” 
To the honorable the register and receiver of the United States land 
office at Los Angeles, in the State of California: 
Your petitioners, Henrique Abila, Jose Maria Abila, Felipe Abita, 
Cornelia Abila, I. W. Hellman, Vicente Tisaldi, Adelaide Johnson, 


wite of D. W. Alexander, O. W. Childs, Adelaide Mellus, (wife of 


Win. Banning), Emeline Mellus, Josefine Mellus, Edward Mellus, 
James J. Mellus, Andres Alvarado, Lugarda Alvarado, wite of ran- 
cisco Palomares, Julia Valenzuela, Felipe Valenzuela, Nuvio Valen- 
mela, Ascension Valenzuela, Tomasa Valenzuela, Alotido Valenzuela, 
Maria Valenzuela, M. Weller, Glassell and Chapman, do hereby re- 
sespectfully represent and show that in the yvear 1845 the Mexican 
vovernmient, by Michel Tarrena, then Governor of California, granted 
unto Anastaclo Abia the land known as the Tajanta ranch, also 
called Cuerbas, embracing all the lands in the county of Los Angeles, 
State of California. which are bounded on the north by what Wiis 
then called the Ejyides del Pueblo, on the east by the Sih Antonio 
rancho, aid on the west by the Sausal Redondo rancho, contain- 

Ing. as vour petitioners are informed and believe to be true, 
ry) five septa denwues of lane. Anastacto Abila cited prior to 

Isollieaving a widew and fourteen children, and a will devis- 
lig Codie -titth of lis sill raneho.or Ole stare league, to lis tWosons, 
Henrique and Jose Maria Abila, and the remainder, being four 
leagues, to Che other members of his tamilv.  Tenrique Abila, legatee 
above named, as the executor of the estate of said Anastascio Abila, 
presented tis petition to the board of land commissioners to ascer- 
tuln and settle the private hind claims in the State of California, 


Which said boccered, conn com cubocotnt the vd davoot August, sod, con- 
firmed said grant to the said petitioner as the executor of the estate 
fo Anastascio Abila. “Phe deseription of the land. as given in said 
A cree of eaeGmaailen: Is as follows: ° The same whieh is known by 
the name of *Tejanta, and on which said deceased lived many vears 


‘ 


«% 
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and where he died, and is situated in’ Los Angeles county, and 
bounded on the north by lands reputed to be the chides of Los 
Angeles, said northern line of the land hereby contirmed being at 
the distance of two leagues south from the chureh in Los Angeles, 
on the south by the place Known by the name of the Rancho San 
Pedro, on the east by the road leading from said) Los Anweles to 
San Pedro, ane wt) the west by the place known as the Rancho of 
Antonio Y. Abila, said premises contaming one square league, more 
or less, reference for the same to be liad to the erant thereof and 

the maps which are given In evidence and tiled in this ease.” 
Os That on or about the 10th day of Nay, Psou. the United 

States district court atlirmicd “sie decision of sated beard mn 
part, adjudged said grant good and valid, and made confirmation 
of the lands formerly and fora long time occupied by Anmastacio 
Abila. to the extent of and within the boundartes deseribed= tn the 
That} contained in the expediente tiled Hh) this case, That the lates 
of which confirmation was had as aforesaid embraced, as vour peti 
tloners Verily belreved, it the tine of ther respective purehiases, iis 
hereinafter set forth, all the lands embraced within the heavy red 
lines shown oli the Phhety attached le thas i je titten cunnel trestle it pearl 
thereof. In 1S5S, Henry Hlaneock returned to the surveyor gen- 
erais otlics for the State of California astrveyv or beliat eS” Rtanehe 
Tajanta,” as shown in said map terewith filed, berg the lanes 
Within said exterior boundaries over whieh the lines of the Gravern- 
ment survey have not been traced, and bounded on the west by the 


: . . . oS =e“ a ‘ ' ! 
ereen lines ane enibracineg ery de deh aeres, OF Pearive bitbie Fatih 


'] 


dread aeres less threean odie “ep ular leaune, erned Ne lroedine thie Perro a 
the other latids shown on said Prbetpe M thin sated exterior botundartes 
Your yy titloners frirtly r ~hiow thyaat titel proceedings I i bre thas 
office of the ‘j. Ss. survevor genera: for the State of Colifoernia and 
in the office of thi Conpmiisstoner of the Land Office at Wash 

a Ington, said survey, so tiade by PRenry Phneock as atoresard, 
Wils, by fitnal appre] to the office of the Seeretarv of the In 

terior of the United States, approved, and all the other lands se 
<hown le have beeen orien ily errsabite | bine coonptirnay ‘)o outs shpeoPersiade 
were finally rejected from: said survey of said) Mextean grant. The 
date of said final approval of satd survey and the rejection of thy 
lands aforesaid was on the — dav of ——. ISTZ. Your petitioners 
further show that prior to thy contirtnation and approval of sate 
curvey, and prior to the rejection of the lands aforesaid and lerem,- 
after particularly deseribed, thre V cabied eres of thie fib. U0k rend faiths, 
belleving threat sailed erant nie thie COoPpTi reared leony tha lewel its rrishede Ih 
the decree and judgment of said United States district court, which 


judgment canned decres hice d becorme tinmad, ero brace Pall th atiedds It 
eluded within the. said Liesevs rect tithes, as shown on satd hhitye 


ACCOMPANV ING this yr tition. ane with that beltef, and to otherwise, 
purchased, In) cron faith amd fora Valuable constderath treotny thee 
heirand assigns of the said Mexitean grantee, Anastacia Abila, the 
entire Rancho “Tajantas” ineluding. as they then belreved 

the lanes erm braced within “sited heavy re . Hrnes, anid bed J catveotit 
five leagues of land, and including all the lands hereinafter par 


ee 
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ticularly described. Petitioners further show that since the 
60 dates of their purchases as aforesaid they have used, im- 

proved, and continued with actual possession of said lands 
and the whole thereof, including the lands ‘ereinafter particularly 
described, according to the lines of their original purchases, extend- 
ing over all the lands embraced within said heavy red lines shown 
on the accompanying map. 

Petitioners further show that they have, as purchasers, in good 
faith and for a valuable consideration, sueceeded to and now hold 
all the interests vested in said Mexican grantee, Anastacio Abila, by 
the grant aforesaid, in the lands of the Tajanta rancho, with the 
exception of about seven hundred acres, specific pieces and quanti- 
ties, embraced within said confirmed survey. Petitioners further 
show that the lines of public Government survey have been ex- 
tended over all the lands so claimed to be rejected from said grant 
by said final and approved survey, as shown on the accompanying 
map, and that the following is a particular description of thy lands 
so excluded from the final survey of said Mexican grant of Ta- 
janta, to wit, S. W. } section 22, 8. 3 section 21,8. } section 20, 8S. E. 
fr. }section 19, W. 2 section 27, section 28, section 29, E. 2 section 
50, fro S. W. fd section 50, fro W. 2 section 31, E. } seetion 31, see. 52, 
and tr. W. 3 section 55, in township 2 south, range 15 west, San 

Bernardino base and meridian: also fr. W. 3 section 4, see- 
G1 tion 5, section 6, section 7, section 8, fr. W. 2) section {, fr. W. 
! section 16, seetion 17, section IS, fr. N. J section 19, fr. W. 


! section 20, township 3 south, range 12 west, base and meridian as 


aforesaid: also fr. I. 2 section 1, fr. BE. 2 section 12, FE.) section 13, 
and fr. W. 2d section 15, fr. section 24, township 3 south, range 14 
west, same meridian as shown on the map accompanying this peti- 
tion. 

Petitioners further show that said lands contain no mines of gold, 
silver, copper, or cinnabar, to the knowledge and belief of your pe- 
titioners. 

Wherefore, in consideration of the aforesaid, your petitioners hb 
speetfully ask to be allowed to purchase all of said lands hereinbe- 
fore particularizly described, waich have been exeluded trom the 
final survey of said Rancho Tajanta at the price fixed by law for the 
purchase thereof, under <uch regulations ds are now or may be pro- 
vided by the Commissioner of the General Land Office, as by see- 
tion 7 of an act entitled an “Aet to quict land titles in California,” 
approved July 25d, PS66, provided there being, as vour petitioners 
are informed and verily believe to be true, no valid adverse rights 
or tithe, except of the United States, to said lands or anv portion 
thereof; and your petitioners will ever pray ete. | 


(Signed) A. BRUNSON, 

Attorney for Petitioners. Andre Le (lass i. 
2 A. [. Chapman, leads in 11. llinan. 
STATE OF CALIFORNIA, 


ea: 


County of Los Angeles. 


M. Keller, being first duly sworn on his own behalf and on behalf 


Eee 
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of his copetitioners above named, makes oath and says he has 

heard read the above and foregoing petition and knows the contents 
; thereof, and the same is true of his own knowledge, except that 
herein stated on information and belief, and as to those matters he 
believes it to be true. 


‘ | MATHEW KELLER. 


Subscribed and sworn to before me this Sist day of July, IS72. 
<> ALFRED JAMES, 
7 Register US. Land Office, Los ANugeles, Cal. 


STATE OF CALIFORNIA, } 
: : 88 : 
( ounty of Los Lnge I S, 


O. W. Childs, being first duly <worhn on his own behalf as one of 
the copartiers above rime. tiakes oath nied “avs hie leis heared read 
the above and foregoing petition and knows the contents 
63 thereof, and the same is true of his own knowledge, exeept 
those things herein stated on information and beltet, and as 
to those matters he belteves it to be true. 
Subseribed anil sworh to before Hie this Sth dav of July, A. D. 
1s72. ) ; 
ALFRED JAMES, 
Ie iste Zf 
Oo W CTL DS. 
hits 
—_ RELIPE x ABILLA. 
minark 
} 


~ CARMELIA x ABILA. 


rank 


his 
PRLLIPE x VALENAGUELA. ' 
tricerk 


} 


JUAN x ABILA. 


i 
; ; 
fist a 


HENRIQUE ABLLA. 
bi) 
Josk MANO ss ABLLA 


ti 


Sworn to and subsertbed August 1) ISez. 
ALFRED JAMES, Legister. 
—_ STATE OF CALIPORNTA, 
a County of Los Ang les, | 


. 
AS 


Vieento Elisalde, being duly sworn on his own behalf as one of 
the coparthers above named, HisikKes oath ane “uVs hie: bigs heard read 
the above and foregoing petition and Knows the contents thereof, 
ned the same Ix true of his own knowledge, except thier things 
herein stated on information and belief, and as to those matters he 
beleves It lo be true. 


VICENTE x ELISALDE 


hints 


en et ee — 


Aine cana 


3 WARREN H. MACE VS. EDWARD MERRILL. 
64 Subscribed and sworn to before me this 21st day of August, 
A. D. 1872. 
ALFRED JAMES, 
Register U.S. Land Office. 
STATE OF CALIFORNIA, 


County of Los Ange les, j mad 
Felipe Abila, being first duly sworn on his own behalf as one of the 
COPRAPLLCTS above named, makes oath and “Vs ake nee eae preiag he 
foregoing petition and knows the contents thereof: that ~ alpen 
Ser aad sa knowledge, except those things therein stated on his 
information and belief, and as to those matters he believes it to be 


true. 
his 


RELIPE x ABILA. 
bark, 
Subseribed and sworn to before me this 22d August, 1872. 
ALFRED JAMES, 
Register US. Laud Office. 


STATE OF CALIFORNIA, oe 
. -SN. 
( ounty of Los ebay I, ra | 


0) being first duly sworn, deposes and says that 

he is one of the COparthers mentioned in the foregotng appli. 
cation: that he has heard the same read and knows the contents 
thereof: that the same is true of his own knowledge, excep those 
matters and things therein stated on his information and belief. and 
is lo those thatters he belleves It to bye Irie, 


Subseribed and sworn to before me this Olst dav of August, IS72. 
ALFRED JAMES. 
Degist ;" t/ \. Land Oifice, Los ag i, x. (ial. 
hii 
rELICE. NEN ES & VALESOU DLA. 
“woe | 
ASCENSION Vox pe ARZAGA. 


1 
inva 


yey 
MARIA VAL. pe x SILVAS. 
hriarha, 
PCS. ARZAGA, 
ts Csiurpds fii of thi, Minor Calida ii of lomoso the feose. Lhe coased., 


PRANCTSCO)ARZAAGAA, 


The above is a true and correct copy of the original on file in U. 
So land ottice. Leos Anveles, Cal. 


ALFRED JAMES, Register. 


Filed December Ji. IN76. 
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Exuipir Cc.” 


Devan TMENT OF THE INTERIOR, 
GENERAL LAND OPrier, 
Wasninaron, D.C. cbug: IS, IST. 
Register and receiver, Los Angeles, California : 
its GENTLEMEN: The application of Tlenrique Abita, Jose 
Maria Abila and others to purchase certain lands in tewn- 
ships Zand 38., ranges 13 and 1) WS. BM. under the 7th see- 
tion of the act of July 2, TSO, and the protests of certain settlers 
against the said purchase, have been daly considered 
Inthe vear ISd5 the Mexican Government, by Michel Perrena, 
then Governor, ranted to Nnastacto Abii the land known as TPajanta 
rancho, in the county of Los Angeles, California, “The petition of 
the said Anastacio Abila to the Mexican Croovertinnent Was aecom- 
panied by a deseno, and the land applied for was designated thereon, 
senna judicial Possession thereof wived HccOrd ingly, lt (hp pears 
that the said Anastacio Abila died about the vear DSOL, leaving a 
widow and fourteen children and a will devising the lands embraced 
In his rancho to the different members of lis family. Tenrique 
Abila, one of the devisees, as executor of the estate, presented his 
petition tothe board of land commotsstoners for the State of California, 
Whereupon sald board, about the 22d ANuwust, Dsod. confirmed sare 
grant to the sated petitioner as the executor of the estate of Anastacio 
Abila. ‘Phe said contirmation detined the grant by certain bound: 
aries anid represented if ils cohtalnineg trlie’ “A thare leaerne, Hhiecores Or 
less. ‘The United States dastriet court for the Stateof Califor 
ay hia, on orabout the Loth May, [Sot attiroed the aetron of the 
board with this exception, that it limited the grant: te the 
boundaries described in the deseneo tiled with the expediente.  Sub- 


; " 
’ ' 


sequently, in DSos, a survey was made by Tlenry Taneoek, detinime 
the boundaries of the Tajanta rancho tn accordanee with satd desine, 
Which was affirmed by this office June 22d. ISTO. and byw the leon: 
orable Secretary of the Interior Jan. 2s, ISe). and tinally approved 


by this ont bier dean ‘, RIK: Pha siilel appl ieants ‘ hatin this hated xX. 


cluded, as they silleue, bev thie sitlel stiryve is pelireliasers uneder thre 
ath Sed bony oft thre net Oo] Lay July, PSOits. treorny thre drerrs capeed fiSsslcrli- 
ot the =i Mexican erVinbatere, \ibastieie Vtoidea, cuneed thee lestaed “tp 
claimed is described as follows: 8. Woot see. 22,8. 2 see. 21S. EL fr 
lL see. 19, W. f see. 27, sees. 2S and 2), | seo, OO fr S. Web see. 30. 
irW , and FE. 2 see. 31. see. 32 and W : mo tWpoo S orange Do 
W.: also fr. W. 3 see. 4, sees. 5.6, 7, and 8, fr. W sec. 2. fr. W. ] 
sec. 1, sees, 17 ‘and iS fe N:. i see. 19. fr. W.4 soe. we |) So @. 
range 13 W.: also fr. Bod see. 1, fr. 1 see. 12, 1 ec. D3. ane fi 
W. J sec. 13, and fr. sec. 24. twp. 3S. range MW. The only e 
dence adduced in relation to the purchase. the date ot pg eo ctid 
the character of ties possess ti ds feotgtaed an tl pepe i =a) 
uneertain and anibigueou- sus ten Qopeerat Lorat Littler crecdpioniits Pbiees 
even fail to show that there was a pearl of the original grant 
excluded by the final surves fe contra, wt was tiade in 
US accordance with the original deseho Upon Whitela thee CX pre- 
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diente was founded, and the court in its decision merely en- 
forced the manifest intention of the grantor. A considerable por- 
tion of the land has been occupied by settlers for a number of years, 
and the proof is abundant that none of the alleged purchasers have 
ever had possession or used or Improved the land ino any capacity 
other than as a pasturage in common with the neighboring settlers, 
against Whom they never alleged an adverse right of possession, 


They have, therefore, failed to comply with the plain provisions of 


the law, and are not adjudged as being entitled> to purchase under 
the said act of July 25, 1866, and their application is rejected. The 
claims of the settlers under the homestead and pre-emption laws 
will be adjusted regularly on their merits when presented. 
Give sixty days notice to all parties in interest for appeal, and re- 
port your future action by reference to thisas “GQ” by date. 
Very respectfucly, 
(Signed) WILLIS DRUMMOND, 


Coummeissioner. 


Uxirep States LAND OFFICE, 
Los ANGELES, CALIFORNIA. 
[ hereby certify that the foregoing is a true copy of the original 
on file in this ottice. 
ALFRED JAMES, Legister. 
(0) Filed December 21, 1S76. 


Praisrive: We now offer the original summons, marked Ex. “D,” 
Issued ly the land office in the case of M. Keller and others, on the 
question of the clumants of the Tajanta grant for the right to peur 
chase under the 7th section of the act of Congress, July 25d, 1866, 
Which was examined ly the department. 


Exninit “ 2,’ 
Nei nons | Original), 
In the United States Land Ottice for the Los Angeles District. Cal. 
The poop of the United States to W. TT, Mace, (rreeting : 

You are hereby summoned to appear before us at our othiee, in the 
city ot Los Angeles, (oT) Monday, the 2th dav ot Noveniber, A. 1). 
IS72Z. at 10 oeclock a.m... to contest the claim of M. Keller and others, 
and there and then do you show cause, if any there be, why the 
Claim of said ML Weller and others shall not be recognized us just 
ana lewal, anal bye allowed to enter the siitcl lane, 

Gaiven under our hands this 25th dav of Oetober, A.D. IS72. 

ALFRED JAMES, Register. 
GhORGE O. TIFFANY, Peceiver. 


Prainrive: We now offer inevidenee Ex. * B 2° a decision of the 
Secretary of the Interior, Carl Schurz, made Nov. 28th, 1877, 

a no the case of Tlenry J. Dull rs. 8. PL Railroad Co., for the 
purpose of showing that the Tajanta grant boundaries were 
unsettled at the time of the location and the vrant unadjudicated, 


»> * 


WARREN TE. MACE Vs. EDWARD MERRILL. ode 


Exum “ BQ” 


DEPARTMENT OF TITE INTERTOR, 
Wiasninaron, Nov. 21, 1877. 

Sir: Pam in receipt of your letter of the Ist inst, transmitting 
the application of Tfenry J. Dall tor a rehearing in lis contest with 
the Southern Pacitie Ratlromd Co.. Involving thi riolit to the east 3 
ot northenst ; oft section ¥< township 5 south, Piibiere I> West, =. 1} 
M., Los Angeles, Cal. 

This case was decided by you April Poth, IS75, and the land was 
awarded to the railroad Co. This decision was atlirmed by my pre- 
decessor February 26th, S76. The tract ts within the limits of a 
grant made to the company by the aetof Mareh Sd, IS7L: it was 
Withdrawn April od. IST1, and the road was detinitely located op- 
posite of the same Mii llth, Ise 

Dull claims under the pre-emption law le made settlement in 
November, ISO7. and resided thereon until dune. PSGs, when te 
abandoned it: the reason ass! 
vev made by United States Deputy Survevor Tlansen the tract in 
question Was Included ino the private land elatm Kmown as the 

Rancho Peapanta ln Pebrauarv, INSZZ, the Secret ivy of the dn 
il terior re reacted sated surye V Ubpootlh tise rtabning this faet Pia] 
returned to the beanie Il 1), “connn toe i? iS, 2. itied bist re <teled 
thereon sinee. The decision of t! | 
fact that Dull dad abandoned dis elatma prior to the withdrawal, 
and that the land inured to the erant at that dat oiider date of 


+) ed b- | | ‘ - ; " ; ; ' ' 
June Zoth, S76. the clatmant .f LGhdh chtopoidecsatiean roa retwourite 
° , , "< , ° 
| " ‘ > = » * . . . . . " 
alleging that under the decision of the United States Supreme Court 
- ‘" | i} — ' | or , ‘| — } 
lt) the case of Newtliall sitherer, Ul Ltbed Toeepdaer W pide Thre Cinttned 
Hienite of @ ovtvele avant oul tadice nt the dale at Gibdrawel Gilde 
milts © | pre vcdl in SB EOEE SE , poe , Riat ‘a.ate "Pi vi pty Willi ¢f i A 
; ‘ } ‘ ' rery ‘ . " al ; 
pbaitiee ton Ula riibiroue PPL aT Peeteoped= sppeoryt ii } tribes STEP Very 
. . *? 9 . ' j 7 , ' " . } 
ot townslitp ? sotithy, rape 1. Padi te i. a medial ad Dee ee ee 
. ° i Ree ] e% ‘ . e* . ee } ‘ , ; "4? 4 | ‘ ; . 
pPraved ove trie SUFVeEVOrF general AP. SY, os. tik aL L eptherst lon 
© ; 
7 , " 
Wills Phe liede | I) Tie i ' i! he i \ | j i ‘ li treed 
? | ~ 
; ; 
to assert them ela before this if ry Zl. ia 
yf ; ——— ; , . a 4 : | ’&* & , ‘ 
Wilelhi Tins jel tevcce*ssenP FipoperervVerd j rrvVerN Dabikede ja , |) Ht] 
_ 
‘ , t ; ‘ " 
Survevor Phancock., and comsequentiy repeeted the elaim to the ts 
. oe . : . " ] ‘ ‘ . - . <7 | | ‘ ; " 
Prk egtlersthod 1] mee al the adatle oO \ hmeiraweat aL ttic dl Wiis W biti 
i 
, ’ . 
the eXterior iitnits of a& private pyran Pha Staprenae Clocert. on thee 
‘ : a. — ‘ #- ‘ ; > . ee 
Citse «ol tha Locrwre Ae Lu iVeriiweoel i ‘\ {, aye mitoti fe iit ped ( ’ Lhe 
iJ ft jst | i ti ory 1 | TY | | i | 4 i ‘vy? i 
bibtied fet be ae Lil Tilis | i? ’ rf i i ' ‘7 rif i? - See Bat rig bs. ti 
*s* , 
Phiat Lr tract ras i ‘ i}? , i Tt» i 
—tgiyn pis t i\% 2 eo) oe j \ | 1 
ir i te ilee vi if} i | 
; j . i ; ’ | . 
sii™ a¢? i i? Pe Se. i i ’ s;? , | ‘- 
} P 
cin i rit i i = pil ie j | 
, ’ | 
il i bil , ty} ‘ itil . | : ’ il 
, . hb ’ ] . « 
eNXeciueiy (ei il - Coun i) eran T «of ' bie | » bee 
ae . : aes : 
Ciise «ol Newall os sabuere PP? The Cot dee CERUAG BSRTNGE L thiaede 


a Mexican or Spanish erant. the claim to which had been dalv pre- 
v-—- 32] 
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sented under the provisions of the act of March Srd, 1S51, and \ 

Which had been prosecuted in due form to the tribunal of last. re- 

sort, was reserved from other, appropriations and that it did not be- 

come a part of the public domain until the claim was finally decided 

to be invalid. ’ 
[In the ease of the Tajanta grant the owner had prosecuted his 

claim as required by the law and continued to assert lis right to 

the tract in’ question, Which was not finally adjudicated until the » 


aecision of the Secretary of the Interior was rendered. - 
The tract being thus reserved at the date of the granting act and 
at the date of withdrawal was not included therein, but after the 
restoration as public lands became subject to settlement. 
7 . The application of Mr. Dall should be granted and 
the case disposed of in the usual manner. 
Very Respectfully, 


C. SCILURZ, Seeretary. 


To the colmMliissioner of the (ceneral Land (fhice. 


Uxirep Srates LAND OFFICE, 
Los ANGeLes, May 21, 17s. 
[ hereby certify that the foregoing is a true copy of a document 
on file in my office. 


ALFRED JAMES, legister. 


The plaintitl then offered Exhibit “A.” a diagram of the land in 
CONLPOVETSY. 


(Here tollows diagram marked p. 750.) 


Jose Riunio called and sworn for the plarntill, and testified as 
follows: 


/ 


Q). Do vou know the land which T elaim and live upon ' 


\ 


(). Before Towent there was any person residing ther 
A. Yes: one Francisco Mesa was. 
() Was he there during 1S60S and at the time [ went there and a 
year shiek a rr iif betore [ Wwehtl thie re? 
A. T cannot remember well, but I should sav a little more than 
thraat 
fe (). Did he claim that as a location and oceupy it as such ? 


A. Yes. sir: he claimed it as a squatter and had a louse 
and corral. 


(‘ross-examined 


Q. Are you sure what quarter section Mesa claimed as a pre-emip- \ 
tion ? 
A. 21, the same where Mace is now. 
(). Tlow many houses did Mesa have there at that time in that 
Vicinity ? 
A. Only one hous 
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(). Was he not at the same time claiming a quarter section west 
of him, now purchased by Valenzuela ? 
A. No: he «lied hot claim It: hoy Valenzuela lived there call the 
time. Mesa lived there and Mace cane instead. 
(). Did Mesa claim under the possessory act of the State of Call- 
fornia? 
: A. | don’t know. 
(). What improvements bad Mesa then? 
A. He had a corral and a house and well, 
(). What was the value of his tiiprovements ” 
A. About S100. 
(1). Do vou know whether he went there for any other purpose 
than grazing sheep? 
A. He went there to get the land and pasture lis sheep 
(). Dick he live im the house? 
re A. Yes, he 
(>) Did he build it himself’? 


A 


A. ¥eos. 
|g if. Nba kK called red “Worl, testified ot he foliows 


’ - ; P 
() You are the plamtul in this case, and moualnted with the 


4 
ae. . ‘ 
lane im question ? 
A. ¥en 
? Site if] Voll kro bout ILS en Peeccbdeody cbt tines Cbetene when iT 


COLMEPOHCEK, 


A. | loeated Hp this quarter sect pon the Zoth of April. DSoo 
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Tam a qualified pre-emptor under the laws of the United States, and 
did not own more than 520 acres of land. 

() State if vou were in the U.S. land office and heard the testi- 
mony of Henry Hancock in relation to the claim of Merrill. IT will 
read a part of it: “At the time the location was had (meaning the 
location of IS57) the land was vacant and unappropriated, and lying 
between the lands of the Pueblo of Los Anyveles anid the Ranche Ta- 
janta.” Were vou in the land office when Henry [Hancock testified 
to those facts? 

A. T heard him testify to the facts very nearly as they are stated 
there. He claimed that they were unappropriated public lands 
When he made the survey in 18957. 

(). Did he swear to it positively ? 
A. That was his testimony, and that he made the survey that time 
and located the warrants. 
(). In what capacity was he acting before the Land Depart- 
ment? 
A. As attorney for Edward Merrill. 
(). In the location of these warrants and the purchase under them. 
A. Yes, sir. IT told me he Was to have, In case he succeeded, il 
quarter Interest in the location. 

(). Do vou know what title covered the other quarter section west 
of von, that Tlanecock refers to, whether pre-emption or otherwise ? 

A. It was pre-emption for east half of the quarter section, by Va- 
lenzuela. 

M. Was he living there before Mesa moved there ? 

A. Yes, sir; and subsequent to. [[ancock contested his right 
under the same sections of the law le does mine, 


-_ 
— 


Plaintiff offered Eexhubit 9 1) 2 . berg il duly certified COPY of the 
application of Edward Merrill to purchase under the act of Con- 
gross of July 25d, 1S06: 


To Henry § Austin, reeister of the Lo nited Stites land othice, Los 
Ange les, district of California. 


str: The undersigned, Edward Merrill, by his attorney-in-faet, 
Henry Hancock, would respectfully represent that he as the holder 
of the title of the State of California under California school land 
Warratits No. Loot) for pei) ACTS nia No. ve H | for pt) ieres located eon) 


the 23d day of June, IS57, on the east half and the EB. 3 of 


a S. Ww. ahd & hotthe S. W. quarter of section twenty-one, 

township No. 2 south, range thirteen west, of the San Bernar- 
dino meridian: that there is no adverse pre-emption, homestead, or 
other right which had been cure d by any settler which existed 
at the date of the passage of the act of Congress entitled An act to 
quiet lind titles In California, approved on the 23d of July, A. D. 
S66: that said lands diave never been reserved for naval, military, 
or Prdian Purposes by) the Unite i States: that the sata lanl Is not 


} 


. } } , ‘ : " : — . 
mineral tamd ; that the sard land was not. at the date of its location 


or al thie dats of thie prdssiigee +] this siilel ict oft Coonpern =~. heeled or : 
claimed under any Spanish or Mexican efranteor within the limits of 


acleiiaeledadaamecnectuamentaemattdiatane nama 
as 
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any town or Villave: that the sre location or SelectiOtl Wits lirstly 
nnd at the time of being selected surveved undes the authority of 
the State of California. and Wiis sorte] ter VOU cepepe Celyit as 3 | trehase 
1 wood feattda canned r the laws ol thee Strate that <inee then the sard 
township ehibrachie site leatieds Hiats beeen “UP Veve cd Unie ] tha attlior- 
ty of the United States and the bhiciyp thereat tiled wathe thee re rister 
of the United States for the Los Aneweles | nel clistriet, after whieh 
tiie south halt of thre sill SCCTION Was stispectreabodd [ry uthoritv of the 
United States. Wherefore vour applicant hereby now makes this 


his application to purchase ~<O tel t hreen col gis Peeduriettism thlis<tis 
“a yy rded, to wit. this rhorthrerst yt rie sinned thy (iis besall ) 
northwest Cptlaarte rot the sad = th T Went v-e ty cvtrthy 


rahe thirteen west, of the San Bernard p tipewbedtaata, Utieled rel hry 
Virtue of an uet iy] Conerre =“ thi | \ bee? feo pti i tel title Ith 


’ 


Califormia, and further apply for the rer her portion of the cfore- 


sald selection Whenever, by the rem of the suspension ateresard, 
he mav be permitted to do se. catmd 3 owhile requests that for a 
reasonable length of tinre aetion on this applieatiom amd the lame to 
whi Tar if rt fers, WV I ile ! bye e it's tis mw) ais tO fees PeTaEalee thie” Peortion al 


} 


the sard location shall be settled and the suspension aforesatd removed 

Wit I 1 | 1 Wool ave dj her TWeo se pret tile i} 7 chim tiie Perera edt bos reler- 

ring to thi “illic location is afore. tre 
LDWARD MERRILL, 
by HENRY HANCOCK, 

Sworn te Noi rie conn thas > thy eb. l hy \ |) 

VL EFRED JAMES 

Register US Land Office, Los Ang 


(endorsed on back :) Filed June both, iS7z. PEC. A 
Deranr. or THe Inrenrorn. Ges’ bt Lanp Oprrer, 
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WHT. Mace called, 


The foregomng application eby M ort tof In 
Joel, PSO. marked Exhibit “2 2 | | Hhorh ever treaede 
pile sehillbg thie Chili ol Ml. rriti tor this vis Tb cConmtroversv. whiel 
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the plamtiff claims Pereln. This application Wiis the basis off tine 
Claim before before the Department, and the only one iadion-uaiiat 
it Was exatmiinect, oe 

Plaintitf® offered Exhibit “40.” Instructions of the Department 
under the act of Congress July Zod, DS66. 


Depart. op Tite INtreEnton, GENT LAND Orrice, 
\\ ASTEENG TON, BE, <. lugust 12th, S71. 
Register ba >. land office, [os Ln les, C's]. 
‘eo § | Your tut nition Is i" Hed tothe act of Congress entitled 
S| “An act toqiet lind tities In California,” approved July 25rd, 
S66 (see Statutes at Laree, Vo ldop. 21S). The tirst section con- 


firms to the Stat -cleeted by the State In part satisfaction 
of any vrant made to the State by any act of Congress and disposed 
ot O Purchase! ny cml f nhder he laws, saving thy rights of 
oD eniptl rn) hie? t | orother claimants Sections 2and 5 provide 
Or YIVING hotice to Vou such selections of landin vour district. 


Ifanv sueh neoties Mis | n, OF Shai terecamer be. viver at yvour 
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A. Yes, sir. 

Poainrive: We now offer in evidence Lxhibit A, 20° a certified 
COPY af the jornt decision tiade hy the register tied recerver in the 
case of George TL. Lloward ef a7. against edward) Merrill ane the 
State of California, dated April sth, Psa 


S33 exinir “A 2.’ 
Lanp Orricre at Los \wories, Can. pri Sth, IST 


Llon. Willis Druitt, C‘coteptni isda I Ueehne ra! Losarne CDE Len : Woiisli- 

Ington, D.C, 

Sin: We herewith transmit the testimony, with our jolt opition 
thereon, in the contested case of George Eh. Tloward «f als. os. Ed- 
ward Merrill and the State of California, tried tioder the iistructious 
contamed ino vour letter "Go of August 27th, IST. involving the 
righton the part of Edward Merrill to hold umeer a selmool land 
Warrant location, or to purchase under the provisions of the first and 
thine sections of the act of July ed Pst. thie I. and Ff. 2 of § WW, 


Peand bk. f of S.W.! of section 21. township 2 south, range 13 west, 
Ss. Bs.  & contested by Crecepere Hl. Tlowared. clatmant of the N l , al 
suld section under his DS. No. Ob. tiled November 22. IST). alleg 


Ine settlement May woth. PSothobe Waa nol. Maee. chitmiant of the 
S.E.! of said section under his DoS. No. 204, filed November 21, 
Sc 1, alleging settlement April Zoth, Pseo be Winelester Gallett, 
claimant of the No Eo} under his DoS. No. 453. tiled Novermber 25th, 
Isc). alleging settlement Oetober 4 Is, 0) L bev thie Ssorrthrern 
Pacitie Railroad Co. under the withers meu wd te Nperal coed, 
IST 1. by Frances O. Wilkinson. : tol the No W  tbbneded 
s his DoS, No, 341, filed: No 0h 1878 allocine cette 
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original that wecannot with safety regard itasotherthan very doubtful 
evidence. It is provided bry the first section of the act of the Laewislat- 
ure approved April 16th, 1557, that patents shall issue to the holders 
of <chool Warrahts Isstied der the Provisiols of the nel of May aie 
PSoz, and the act of April Mh, PSoth, amd to the holder of a certiti- 
cate of purchase under the provisions of the act of Apri Poel, Sos, 
upon complying with the provisions of the said actot April loth. PSoo. 
It is hot shown or “ittemmpted to be shown that Merrill bisve any 
certificate of sale, or threat the State liad refuss 1F Or Wits Tot re ly to 
perfect, the alleged location im beladt of Merrill orthat lie race any 
ctlort to Procure a title titider sated location as provided by the acts 
aforesaid, April 16th, Dso% Tf the allegations of Merrill are true 
that he purchased the said warrants, and in good faith made loea- 
tion under them of the tract In controversy, said tract berig, 
ss us Is sullewed, unoccupied sunid subject to location, and then 
and thereafter hide compliance With the essential require: 
ments of the law (as is argued by counsel). we are unable to conceive 
whiv lis title to sid tract should riot dacave been pert ected tuinider said 
location, and whiv hie should sbatidon the sate cinied seek relief under 
the provisions of the act of July 25d, D866. Possibly Merrill may 
have bouclit these Warrants in good faith: but lias laches in hiakine 
Proper tise of them is se Notoriously Hiaitiitest that we entnot teow 
see how he can COlisist nitly mnVoke the bemetit< of a rehoe dial statute 
To entitle himself to the benetits of a purel sero in wood tarth under 
the provisions ol the ~ild act of July Pod, PSN, Merrill slrould have 
rade his original location cube stibse j Ute TA pure lias d of the State 
in accordance with the Comse bitiial prreaoVisteotis of the stiattats 
bby reference to the act of Congress of July 25d. DSo6.it is found 
that by the first sections thereof it is provided in all cases where the 
State of California lad, prior to the passage of satd act, made selec 
thors ‘| any pour of the public deta t}t) it) prea stistiaetion of ai 
erant made to said State by anv act of Congress. and has disposed 
Of the same to purchasers in good faith under her laws, the lands 
so selected shall be, and hereby are, contirmed te said State. [tap 
pears theretore that under thi- prrerVistony cot baaw Merrill liad 
‘.' only to show te thi Proper authority that the lection Wits 
regularly and legally taade on the part | 
he was the purchaser in good faith under the laws of the State te 


— 
- 
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bisa thie sate confirmed to the State. Section Zot said act of [TS66 
Mikes I obligators on the part of the reerister Oo] tlie hecticd oothioe: of 
the clistrict where the land is situated to certify all <eleettonms of thre 
State to thre Cogiitiiissiotiet Seelie rial |. L Goth rade thie Coonpptnnts 
loner of thie Ceehieral [ocatied Cotte — hited to - ; fi ' 
over to the State all seleetions~ made in medial Thi Tlae’ Pevepulire 
rents of the sard sectrom | of sated aet tis pot bhp evied nor deo 
the records of this office show. that the <aid. selection , t «of 
Melward Merrill was ever reported by the register of this office to the 
Commi sioner — Greneral Land Office. amed ait is fair te presi 
that for some Valid reason it Was not so reported > otherwise the lev 
Hon on appearing in due form ated in contoruaty with the law wernuld 
‘ iain } e . ' _ ’ > 2 sh ont ‘ sal ' 
have teererdy listed] over to this wstiile 1b thi mE SECTION OF salad act 
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EDWARD MERRILI 


“> the holder of the State title on unsurveved land ts 
ne tinge to present ane prove tp his claim atter tiling 
dato as is allowed pre-emoptors under existing laws 
t' lune. IS7T2Z. Edward Merrill by lis alleged 
to dlenrv Tlancock, tiled bis application to purchase 
extloy Phere is no evidence, however, to show that 
sell Pharouedh his ngvent, offered to make proot 
bie@ereadd, PULPCTUAUSe Within the time and necording to the 
rehits of said act of 1S66. or that he fat} ans time or 
trhnde such offer 
neh and caretul examination of the various statutory 
u on the subreet. and all the authorities cited, 
—filejlotls eW or the TestimMmonv. we are fully Carlie 
Tri IK ile = lie 7 location, lias so Wiel ly 
eT lj hhetits ol iit i\W li the Pretiiises anid wie 
a Walt ligence In the wav of perfeeting lis tith 
ned (‘rif il }f - >t entitled Tay thy reedvppeary 
said act ot July 235d. 1866. and that lus doplicatlon 
i 
~hows that Greeorge TL. Tloward entered into posses- 
“ide ection ZI \Msas “th. PSOo. ame lacat dae 
ry Inied the same until about Octol 
1} is] <= to Mexico. and Was ronhe Tro. tiie 
‘ Olitiis on tis return he found the land 
Woinichester ¢ tt Phat he again took possession 
touppear that lTloward’s oceupaneyv of the- 
| is \ A Lilid Gitia biVerse ppossess loll of 
st ertheless, ta ossert tis right ana 
Ove! Stn Phe testimony shows that [loward 
t reat tiponm the land. a quaiitied pre- 
‘j Corti ie Testor peat misidlering 
mee Mierrili. under his alleged 
i \ 4 eta) tT Celitett be* sEPOouLied ce 
\\ || 3 ire I pedi tiie toth 
’ ». 1 of said section 2] tied 
eel Tibet scubie mone Littl 
\V, erefor f th 
I ' jie eye "shit a 1] re'l hae 
dal [| Api LSts State itp 
A. \ ‘on bd section 2] 
_ - bproved 
24h & eretore, to the said W 
. ~ =i} \- { \\ 
’ - i hii : perry 
~ j ‘ ~ 2) ‘ : ' 
; = | thee \\ | ' ’ 
ey ful tablished e believe at hie should 
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fe be permitted to enter the » ! af &. & of said) section 21. 
Very respectfully, 
ALFRED JAMES, Register. 
JI. W. HAVERSTICK, Receiver 


Uxrrep Srates LAND Orrier, 
Los ANGeLes, Can, Slay 27, 187s 
[ hereby certify that the foregoing ts a true copy of the decision of 
revister and recerver of said office in the case of Greorge TL LTloward 
elalevs. edward Merrill and the State of California, involving the FE 
hand E. } XN. W. } and E. 3 S. ww. i, see. 21.25.18 @ 
VLERED JAMES. Peeqister. 
Plaiitit? offered Exhibit “A oO 
(irant of S0O000 acres tor <celiool Purp ses 
Application for location thieder the “tate ner lon Ne ls, Los 
Angeles land district. 


STATE OF CALIFORNIA, = 
County of Los Any i, s. } : 
To Robert Gardner, survevor genera! 
Warren TH. Mace, being tirst duly sworn. deposes and save that he is 
ii eVtizen of the Lo rpited] sstiitess oft Annerh ‘| biel I <tele bit eel the State 
of ('adifornita, of lawttel wee . that bye ele ress Teo pelt rediaise: Tom thie 
State of California, trieler the perovislotis od title erolit of the 
1 5: Political Code, the follow tig-desey beeel teatned dae Does Vricreles 
eounty. State of California. fron woe Sotlthenu=t quarter of see- 


tion twenty-one (21). township twof2) south, range thirteen (15 


, - ‘ ; ‘ 
west. S. EB. Mb. containing TOO aeres<. according to the returns of the 
| es. sUrvevor velr real thiat bie bhit- Cot eopptarpoecc av isabaed «6 } rf 
<ati<ftiction of the erpsabit dda dbeth Of ~iNXteenith or thrarrts Cthp seactiol 


Whiieli. towet tae r with that tow seotperiyl ted bd porurecdags ‘ | shall exceed 
three litgnyed pened ote We nit acres, abe Ul rT Tigefer IS Tae tiled ¢ btn te 


sth diane other than his own. for Whiredy  erreas Ten peal tern thre State 
of California one dollar and twenty-five cents per aere. in cold or 
<ilver coin of the United States, in the tellowtne tmianner. viz 
‘Twenty-five prenl cent. of thr priretisss Phpeotee tevcretbypery With: bhiterest 
ono the balanee at the rate of tem per cent. mer annum to advanes 
from the date of Thies capoporens il of t ) tries strvVe re 
eral’s office, within fifty davs after <ard approval. and unless. <ared 
paaVinbetit ts roncacde: Wothiine scuted tittv dave then the lated abowe deseirbed 
shall revert to the State without str beet gal roproval thereat 
beevcrootepe: DetE EL cerned Were © carved thre bral ope beesal rterest 
at the rate of tem per cent. per anni Ivanee, within one ves 
tfter the passage of ay mt of tl | 
nent. or before. if he desires 

[SEAL | VAKRKRES HH. MAC! 
n| Stubserthbed and swort vy \ 


Vs. EDWARD MERRILL. 
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Orrick OF SURVEYOR GENERAL, 
STATE OF CALIFORNIA. 


[ hereby certify that the foregoing is a copy of a document on 
file in ny office: that sail COPY has been compared by me with 
the original, and is a correct transcript therefrom and of the whole 


of said original. 
In witness whereof [have hereunto set my hand and attixed my 


official seal this [st day of February, A. D. 1S76. 
WM. MINNIS, Surveyor General. 
[SEAL | By DUNCAN BEAUMONT, Deputy. 
Annexed to the foregoing application is a blank approval for the 
surveyor general, 


W. HL. Mace recalled. 

1). Do vou know anything about the ownership of one of these 
Wittrahts purporting to be located (Lyon the lene 11) CONTPOVEPSY 4 

A. Yes: Lam the owner of warrant No. 156. 

(). State au 

A. TL pur 
93 the original 
rade by Merrill. 

(). Tlave vou the warrant ? 
A. Yes, sir: it Was assigned to me, 
(). Where ts ° 
A. Inomy pocket. (Warrant produced.) | es 

Prainrive: We offer the warrant inevidence, and willleave a cer- 
tified copy. (Original warrant No. 156 offered in evidence.) 

Q). Did vou pay a valuable consideration for that warrant ? 


«° 


\. IT did. 


l about its ownership. 
‘hased it two vears ago of L. J. Ff. Jaeger. It is 


warrant under which this claim of location was ‘ 


. 
. 


) 


DereNDANT: We object to the evidence on the ground it Is not 
the Peraoper ¢ vidence, and is CONLPAaPrV to the proper evidence—to the 


better evidence 
[ further object to the introduction of the warrant in @vidence on 
Ind that it never purported to be located upon the land in 


tine wrotl ‘ 


; ,} ) 
cytie sTP]On, 
’ . 
eCrTYrtlied exception. 


; SuGitar nlitact fa) Wiirrant No ue heretofore 


Peed hatee PUPports i? lave beveny 


| ‘ . , -_ , . 
Otfered : that the Warrant offered In eviden 
. @ . ¥ ' ’ . , \ 
‘ ’ ; ; y* 7 ,ya7 7 ? ’ tT } | } +>FrP} « ‘ 
dssivbed tN Mer ' bal Mme said’ adssiviitent is Traudulent. 
:, : 
(overruled lL excepto | 
Dp NIOANY ih et to thre rrerpprad level eopereesnnnt tacos ‘ 
Pe RENDANY | | Tisibhiati aaina Warrant Demme with- 
] » a ye) ty \\ pes ca tte eral bys a . | prey treet ," , “oe ’ ] ’ 
(‘raiwi : ; if i i ‘ : st 7 eel Piticaial LeSLCTUAyY. theeacgills«T if mav 
, > , , : 
De 1eCcessarVv to f Coassivhinent Was [rauatiient 
J ’ F = ‘ ’ , 
: iw ’ Tat oe ee ; \ ? . , ; 
LINTI Vr ) dee is Tt remiticed ol, the part 
‘ e » ? ; < , . 1 , . 
My . Cols possessed oof the ortomial walt 
is } 
- [ it leon’ thee i titieder 
~ i} i? i ‘ ! i =< 
| | ‘ 
' ir] li } \ , iat ptt q*l’ee= Xa j yt 
e 
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School Land Woerraut. 
. STATE OF CALIPoRNIA, Executive DEPARTMENT. 

It is hereby certified that under the provisions of the uel approved 
May od, So, providing for the disposal of the five hundred thou- 
sand acres of land donated to the State of California by the Croy- 
ernment of the United States, George W. Kinzer having complicd 
with the requirements of the act aforesared, nied patted Into the State 
treasury the sum of three hundred and twenty dollars, the said 
George W. Kinzer, or his assigns, are authorized in behalf of the 
State of California to locate the same upon one hundred and 
sixty acres of any vacant and unappropriated land within the State 
of California belonging to the United Stites, sill land to be located 
in conformity with the provisions of said law, 

Ih testimony whereof [T have caused the great seal of the State to 
be allixed, iit the city of Sacramento, this itl) dav of June, Ith the 
vear of our Lord eighteen hundred and tifty-two. 

[SEAL.] Jot] \ BlLER, Governor. 


WINSLOW S. PIERCE, 
Comptroll ¥ 


OF For value received, TL hereby sell and assign unto Rdward 
Merrill all mv right, title, and interest in and to the within 
Warrant. 
Witness ny hand and seal at the city of San Francisco, on the 
twenty-fourth day of July, A.D. DSoz. 
GW. RINZEN. 


Witness: 
BIEN. SMUPUL. 


STATE OF CALIPORNTA, 
County of Nan Francisco, | 


AS 


On the eighth day of January, ALD. 1855. before me personally 
came G. Wodsinzer, to me kKnewn to be the person who executed this 
above assignment, anied acknowl dere do ote tne that tre one ctited the 
same freely and voluntarily for the use and purposes there: mien- 
tromedd. 

Witness my hand and official seal this Sth dav of January, 1855 

[SE AL. | W. A. MADE, 


or value received, | bieererdoy ~el| cidiel == ]er} lbtites ?- J he J ee 
or his assigns. all right. tithe. ane interest in the within selmool lane 
Warrant. 
Las Angeles, Sth Mareh, Dsed 
[seat] EDWARD MERRILL 


STATE OF C ALITPORNTA, 
TET LAD, ot Loos Aner i As; 


es Qdey this rth claw ef Meare} \ 4 
dred and sixty-one, before mie, Jolin W. Shore. county clerk 
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in and for said county, personally appeared Edward Merrill, to me 
personally known to be the individual described in and who exe- 
cuted the annexed instrument, and acknowledged to me that he exe- 
cuted the same freely and voluntary, and for the use and purposes 
therein mentioned. 

In witness whereof I have hereunto set my hand and official seal 
the day and ‘veer first above written. 

(SEAL. | JOHN W. SILORE, 
County Clerk. 


For value received, [ hereby sell and assign unto Warren Hl. Mace 
all my right, title, and interest to the warrant of which the within 
isa true copy. 
L. J. F. JAEGER. 
TERRITORY OF ARIZONA, | 

County of } : 

On this fifth day of June, A.D. one thosuand eight hundred and 
SEVOHEV=SIN, before me, TT. N. Alexander, a hotary publie of sd 
county, personally appeared L. J. BF. Jaeger, who signed the above 
assigninent, known to me to be the person, and who acknowledged 
that the same was done freely and voluntarily, and for the uses and 

} rposes Intended, 
oy) In witness whereot T have hereunto set my hand and attixed 
tiv ottictal seal the day and Vear above written. 
H. N. ALENANDER, 
Notary Public. 


l hereby certify, the foregoing Is a true and correct COpYV of the 
original school land warrant Neo. 1560) transertbed therefrom, and of 
the assignments nia acknowledgements thereon canned annexed thereto, 


W. oT. MACE. 


Subsertbed and sworn to before meon this 20th dav of May, A. 
A. 1878. 
A. W. POTTS, 

f aunty Clerk. 
by D. M. ADAMS, 
Deputy. 


A.W. Porrs, county clerk, called and sworn for plaintiff: 


(Q) Will vou look at book Now 1, page 5, of miscellaneous records 
In) Vou. office. and see it there ts alive re cord thor ofa Warrant located 
by Henry PLanecock : nnd. if so.state what warrant and what time it 
Wiis located, and ifait Was ever at any tite thoated, oranyv record of 
its belng entered by anv other puirtics 11) Vvour office, 

A. Record book No. 1, page 5, shows warrant No. 227 lo- 
}inu ented by ae nry [lanicoek, There '~ lhe lareinal hhote <how- 
Ing threat the warrant has ever beeen Hoated orany location 


rade ot it 1) other puirties Th Clisteti Wiis When ; Warrant Wits 
floated to make a marginal note of it. LT have not examined the 


+, ¢ 9 
iit 


records to see if there ds anv entry re locating it. 
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(Q). Who was that warrant located for” 

‘A. kor W. T. 1}. Sanford, 

Plaititl otk I's exhibit er a i it certified COPY of the location of 
warrant No, 227: 

This may certify that [, the undersigned, have located for Wo 
13. Santord school leanne Warrant No yo *e Isstiee| by thie Stite of ('al- 
fornia on the Pith of July, A.D. Ds65, to Charles Do Judah. and by 
bith assigned Oli the 2Sthi day of January, A 1). Iso d, tinites thie sare 
Sanford, the said warrant being for 520 acres, as follows, to wit: On 
the northeast quarter of section OL and the northwest (ylharte resection 
of section oe plant ot township | south, rivbicre I> west, of the San li r- 
nardino initial, and in Los Anveles COUNEV, hear the headwaters of 
the Dav of San Pedro, by commenced at the northwest corner of 
the southeast quarter of the said section oh. ats ly Tike ¢ ~tablished ae 
the location of the school land warrant No. d6S tor J.P. MekFarland, 
and running due north, the variation being Ts 15° east, one-half of 
amile, where | established a corner by driving a stake and digging 

a 5-foot trench around the same, with prits OP posite the center 
10] of each side: thence east SO chains (full), establishing the 
l-miile corner, after the manner of the last. at the end of the 
first 40 chains, and, after establishing a corner by driving a stake, 
digging trench and pits as first deseribed, run from: thence due south 
10 chains, establishing a corner as last mentioned, and from thenee 
| rth due West SO chains (full), establishing thie: ‘erate corner like 
the former, anid Coliliect with thi meotat hae fst corner of the leversat eon ‘nt 
J.P. MeParland, as atoresaied, according to the annexed sheet 
— WW 
NE Q)of S51 


. 


(siven at Los Arig les this oth bit of February, A. D Iso] 
HENRY TANCOCK, 


° j 
f fai pili Sarre ‘al Lows laugeles BTU 


, ’ . : ; " 
ieee LVercd thie above and eoPersreme pag chevetitrpe tat Teor record thii- eel ebcas 


of February, AW DO DSod.at Oo minutes past foveloek pom. Recorded 
the same on the Zod dav of June, ALD PSOhk at J oeloek pom. in 
book No. lof miscellaneous records of county court, om perme 3. at 


request of Henry Tlaneock 
TORN W. SdfoRPE 

‘ae 

Por A. J. #. Pee 

Lh; 


ie | bie recto Cerrryy thi Teer '% rj ° Tes | as ; 7 : Tres } jt] 

Cory of thre Orperiyaal evetytes trained fh Peheredpee Tor sections i 
" m odbep™ } y i ’ 
Wiirratil No 2 FF recorded iti Lye rneok | cy] Pebimeveccucadye nism Peeveoteis 7 Tie 
" ! . ? ’ } ; ° j ; . ‘7 ¢} . | j . , t. il. 
Countv court aba th the reeords of wiv ollies sire eee NO CREO EATEN 


compared the same with the original, 
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in and for said county, personally appeared Edward Merrill, to me 
personally known to be the individual described in and who exe- 
cuted the annexed instrument, and acknowledged to me that he exe- 
cuted the same freely and voluntary, and for ‘the use and purposes 
therein mentioned. 

In witness whereof I have hereunto set my hand and official seal 
the day and veer first above written. : 


[seat] JOHN W. SHORE, 
County Clerk. 


For value received, T hereby sell and assign unto Warren TIT. Mace 
all my right, title, and interest to the warrant of which the within 


Isa true copy. 
L. J. b. JARGER. 


TERRITORY OF ARIZONA, | 
County of Yuma, 
On this fifth day of June, A.D. one thosuand eight hundred and 
seventy-six, before me, TH. N. Alexander, a notary public of said 
county, personally appeared L. J. BF. Jaeger, who signed the above 
assignment, known to me to be the person, and who acknowledged 
that the same was done freely and voluntarily, and for the uses and 
pp rposes intended, | 
ay) In witness whereof [have hereunto set my hand and attixed 

mv official seal the day and vear above written. 

H. N. ALENANDER, 
Notary Public. 


[hereby certify the foregoing is a true and correet copy of the 
original school land warrant No. 156) transertbed therefrom, and of 
the assignments and acknowledgements thereon and annexed thereto, 


W. TH. MACE. 


Subsertbed and sworn to before meon this 29th dav of May, A. 
A. 1878. 
A. W. POTTS, 
County ('/ rk, 
By D. Mo ADAMS, 
Deputy. 


A.W. Ports. county clerk, called and sworn for plaimtilf: 
, 


(9 Will vou look at book Noo d, page 5, of miscellaneous reeords 
~ vou. office, and see if there is any record there of a warrant located 
Henry Haneock > and, it so, state what warrant and what time it 

W: is located, doit fe Wes ever at any time floated, or any record of 


its being sien hry any other sirtie ~ ih) Vour office. 


| 
A. Record lrovrk No. . prige o, shows Warrant No. 224 lo- 
100) cated by Plenry Tianeoek. There ix no marginal note show- 
ng that the Warrant has ever been Hoated or any location 
made of 1 Ivy other parti - The custom was when a Warrant Wits 
Heated! tw Hake il niarednal rheote® aot at, | bisaye licot eX ek the 
records to see if there is any Chiry Vr locating rf 
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Q). Who was that warrant located for? 

A. For W. T. DB. Sanford, 

Plaintiff! offers Exhibit *2°,° a certified copy of the location of 
warrant No, 227: 

This may certify that [, the undersigned, have located for WT, 
3. Sanford school land warrant No. 227, Issued by the State of Call 
fornia on the 1th of July, A. DL 1855, to Charles D. Judah. and by 
him assigned on the 28th dav of January, A.D. TSo4, unite the said 
Sanford, the said warrant being for S20 acres, as follows, to wit: On 
the northeast quarter of section OL and the northwest Cpebaart r-section 
of section 32, plat of township 4 south, range 15 west, of the San Ber- 
nardino initial, and in Los Angeles county, near the headwaters of 
the Bay of San Pedro, by commencing at the northwest corner of 
the southeast quarter of the said section OL, as by me established in 
the location of the school land warrant No. 46S for J.P. MePFarland, 
anal running due north, the Varlation belie I> Byy eiist, one-half of 
a mile, where | established a corner by driving a stake and digging 

a 5-foot trench around the same, with pits Opposite the center 
10] of each side: thenee east SO chains (full), establishing the 

!-miile corner, after the manner of the last, at the end of the 
first 40 chains, and, after establishing a corner by driving a stake, 
digging trench and pits as first described, run trom: thenee due south 
40 chains, establishing a corner as last mentioned, and from thenee 
Ll run due west SO chains (full), establishing the ‘erate corner like 
the former, anil Cobtiect with the southieoust corner of the beversat benny oft 
J.P. MeParland, as aforesaid, according to the annexed sheet: 


a4 W 
NBR QQ of S 3] 
“ wa 
pa IS W 
= -nM 
“. 5. oe 


Gaiven at Los Angeles this oth day of Februurv, A. DL. 1s5] 
HENRY TANCOCK, 


‘ ’ . 
/ munti Sarpreuor at wr ageless TTT AD 


Received the above and foregotng document for record this Sd dav 
of February, A.D. DSo4d.at Oo minutes past fh ovcloek pom. Recorded 
the same on the Zod TAR of June, ALD IS5h. at 7 oeloek pr. ea., 0nh 
book No. lof miscellaneous records of county court, om page o, at 
request of TLenry Taneock 

JOHN: W. SHORE 
C‘eprerefes ¢ 

rer A. J. F. Pama 
[hy 


jt | hie \ q'4°? - ah a ' 
CopVv Of the Origibadl entries tried eperedioe Top se 
| \ Ty bs ae ee oe aor :' Ps 
Wirral : ‘% ye AS reaeoreted 1] i pe be ee j ‘i ~ te ‘‘tpti- Deveveete]= a tae 
, 
county court and in the reeords of miv othe that | lave caret \ 


cColpared the same with the OPistiliad, 


48 WARREN Hf. MACE VS. EDWARD MERRILL. 


In witness whereof T have hereunto set my hand and affixed the 
seal of the said county court this 20th day of May, A. D. 1S7S. 
A. W. POTTS, Clerk, 
[ SEAL. | By GRIFFIN JOPNSTON, Deputy Clerk. 


Plaintiff offers in evidence theapplication of J.C. Merrill to purchase 
these lands: thatitis notan application of Edward Merrill, wherein he 
represents himself to act as attorney-in-fact for Edward Merrill, and 
Wherein he represents the lanl to be vacant anil Unappropriated land 
of the United States. We offer also the atlidavits to this application. 


Application for Location Ural r the Ntate Warrant Location No. —_—, 


R. 1. 47. 


San Francisco Lanp District, 
San Francisco, March 25d, 1868. 
To State locating agent : | 
I, J.C. Merrill, of San Francisco county, State of California, do 
hereby apply, under the provisions of the act for the location and 
sale of school lands donated to the State, approved April 2a, 
1030 ISOS, to purchase and locate the east half east balf of north-. 
West quarter, cast half of southwest quarter of section twenty- 
one, township two south, range thirteen west, San) Bernardino me- 
ridian, containing four hundred and eighty aeres, according to the 
returns of the CLS. surveyor general, and which [ agree to accept 
in lieu of the full amount of 480 acres, for which T agree to pay to 
the State of California, when the same may be located in the U.S. 
land office, in the following manner, viz: By the surrender of State 
school land warrants No. 227, for 520 acres, and 156, for 160 acres, 
J.C. MERRILE, 
As Attorney-in-Faet for Lidward Merrill. 


Sc hor Location. 
STATE OF CALIFORNIA, County of San Franeisco: 
Location No Li, San Francisco Land District. 


oe. (C. oe rrill, of San Franeiseo COUNTY, State of ( ‘alifornia, being 
duly sworn, depose and say that Pam an applicant for the purchase 
aud location, Quder the provisions of an act of the Legislature of the 
State of California providing for the sale and location of the State : 
school lands. approved April 25d, sos, of certain lands in Los An- 
eeles county, described as follows: FE. 3 EL} of N. Wot and E. 3 of 
S.W.! of see. 21, T2238. R215 Wo San Bernardino meridian, ae- 
cording to the return of the U.S. survevor general, and con- 
Lan] taining #80 acres, and that, to the best of my knowledge and 
belief, there is no valid claim existing upon the land so de- 
scribed adverse to the claim DP hold and apply to be located. 
Witness maiv diane, 


J.C. MERRILL, 
As Afforney-in- Fuet for Ldward Mi reel. 
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Sworn and subscribed to before me this 25rd day of Mareh, A.D. 
1S6S. 
LEANDER RANSOM, 
Slate Locating Agent. 


F L filet. 


To accompany application to purchase State lands as required by 
act of Legislature, passed April 27th, 1865. 


[ do solemnly swear that Twill support, protect and defend the 
Constitution and Grovernment of the United States against all ene- 
mies, Whether domestic or foreign : that PE will bear true faith, alle- 
giance, and loyalty to the said) Constitation and Government, any 
ordinance or law of any State convention or legislature or any rule 
or obligation ot ahi SOCTOLY or gssochation, or any decree or order 
from any source Whatsoever to the contrary notwithstanding, and 
that Twill support the constitution of the State ot California: and 
further, that |do this witha full determination, pledge, and pur- 
pose, Without any mental reservation or evasion whatever, and that 

this oath is not taken for the purpose of acquiring title to, 
105 interest In, or possession.of any land in order that sueh title, 
Interest or Possession Pray Lye transferred lo anv Persol OF 
persons to enable such person or persons to evade the provisions of 
anv law of the State of California or any regulation of the General 
Land Oflice at Washington, 
J.C. MERRILL. 


this Lat day of Mareh, ISOS. 
LEANDER RANSOM, 
Nhetls Locating Ay yl. 


Subseribed and sworn to before mp: 


l certify the above aflidavit: and endorsed) description of land to 
be true and correct copies of the orivinals on tile tn the otlice of the 
county recorder. 

i Ee Bees, 
Cu. Recorder. 


Mndorsed: “ Affiday J. * rrill, 1. eles county. | 
47. T.28., BR. 18 W.. see, 21, Ei k. i of ®. W. 2, ant &. iS WW. 
containing PSO acres. Located March 25d, 1868. Sarveved PS6s by 


US. survevor veneral, 


COrPRIC) S YOR G*ENERAI 
= '? { j ' 4 
| hereby . rrriy | pit ihe Teoy'e é $k 9 a@, (>) i ii} itil 1 fail Thi 
. 1: ] ‘ , \ " ~ 
Mh trav Oollleve WILT WAaPPatit ioe : oeah Si ibit if Ceppe ix tneerd) 
Copeppeairesd t8Vo on Withh tie OFfle i] — § iti iy? Piperys 
. j ;” , j ’ } 
Prom ‘ 1) i thi tiie \ae ri. ' hi sititi 
, ‘ ' P 4 , + , ‘7 
lh) witness Whereot | lave leren os trv hand and athswed 
‘ ** ! ’ ’ i F . , —™=. >» 
JO mv otfielal seal this bluth dav ol © r. \ |) | Der i, 
| : ’ , hy ; . . 
[SEAI Monee GARDNER. 
Surveyor (seneral. 
. 
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The several — ations charged in plaint wd < — aint, admitted 
by the defendant by reason of his not living answered them,are as 
follows: Paragraph 2d. Excepting the v heaiens of improvements. 
Paragraphs 3, 4,6, 5, and that portion of Iv.“ That said defendant 
never took and subseribed the oath or atlirmation presertbed by see- 
tions 28 and 29 of the act of April 27, 1865, as set forth therein.” 
Paragr: aph IS. That defendant is not now and never has been a 
bona fide citizen of the State of California, but was at the time of the 
locat! ma citizen of the State ot \l Ls ichusetts. Paragraphs 2), 21 


and 


we 
aed 
re 

. 
- 
- 


! a. > [ +} * > . > > a + . 
Hlancocw: In the first pine tier this profert of the survevor 
, 4 . 
rent I \} 
i ‘ + ‘ . — ‘ 
’ } 

’ . ? > , , a rT. 9 > ee? , an | 

L \ \ i) ‘ t . is i) Lilt prac eat ‘ iil LUIS Ciist 
i 


+? ‘ ,? ™ * . - . yr 
4 4 L i \ an - Triad ’ av Ut ‘ ( at ii’ 4 Lict 
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WARREN H. MACE VS. EDWARD MERRILL. yy] 


district, In and for the county of Los Angeles, for a final determina- 
tion of said contlicting claims. 
Surveyor General's Ottice, March 2nd, 1s76 
WM. MINNIS, 
SUPCEYOr (rei ral, 
OFFICE OF SURVEYOR GENERAL, 
STATE OF CALIFORNIA. 
| her by certify that the foreyolng Is il COPY of the record (ti tile 
In my office; that said copy has been compared by me with the 
original, and is a correct transeriprt therefrom, and of the whole of 
said original. | 
[In witness whereof T have hereunto set my hand and affixed my 
official seal this 23d day of Mareh, A. D. IS7t. 
[SEAL.] WM. MINNIS, 


Narre Wor fy. hie ral. 


Defendant hext offered lis location of the land rn LS.¢, exhibit 
“A hy and In Connection a COPY from the SUPVeEVOr reneral of ('all- 
fornia of the return of that location. 


PLAINTIFF: Objected to as Irrelevant and Incompetent : that the 
location of warrant No. 227 does not show any location In hdward 
Merrill. 

Overruled. Exeeption. 


1o9 Exnipit “A 1.” 


C‘ouNTY SURVEYORS OFFICE, 
Los ANGELEs, Cat., June 23d, 1857. 
This may certify that T have, at the request of Capt. Edward Mer- 
rill, located for him with California school land warrants the east 
halves of N. Woand S. W. quarter sections of section (21) twenty- 
one and the east half of the said section twer TV-one of f wiiship No, 
two south of the base line of range thirteen west of the 8. B 
California. 
HENRY TANCOCk, 
| : 


’ } 
Connly Sarre jfej ‘il Los | jf ia € cptini fa 


i. 


(Endorsed:) Merrill Filed) June 23d, 1857. Jolin N. Shore, 
county clerk, per Win. TL. Shore, deputs 


STATE OF CALIFORNTA, 
County of Los Augeles, | 
I. A. WV. Potts, COMLTIEN clerk ane ereothero clerk iT sinned hor [aes 
Anu les county and State aforesaid, do hereby eertity that the above 
und foregolng certificnte Is a full aned correet copy of the original 


threat chp prcars corn Ehie in) mV othce, with ali : Helo! ~etnedts thereon 


a WARREN H. MACE Vs. EDWARD MERRILL. 


110 Witness my hand and seal, affixed this 27th day of Septem- 
ber, LS73. 
A. W. POTTS, Clerk, 
By 8S. H. MOTT, Deputy. 


lor Rdward Merrill, No. y4s%4 Field-notes of the survey of the 
east half of section No. twenty-one, township No. two south of the 
base line of range No. thirteen west of the San Bernardino meridian, 
Cal... Upon which is located Cal. 8. W. No. 227 for 52U acres and No. 
Lob for 160 acres, June 2. S54, COMIC et 7 ata point ascertarned 
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Tp. 28. R215 W., San Bernardino meridian. 
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(ericdlorsed :) “(Certificate I. Merrill, yes (Aso Corey.) keieda- 


notes 253: location of warrants Nos. 227 and 146 for Edw’d Merrill.” 

DirreENDANT: Tnow offer the location of JC. Merrill, as the attorney 
for Kdward Merrill, accompanied by the certifiernte of the State 
locating ered that he had located the land oo the otflice of the rei 
ister of the ULS. Land Ofitee atter the tiline of the Pibiay of thie 
township in whieh the land is situated, on the P2th day of May 
ISGS, for the purpose of showing t! I 
tion of TSo7 was brought to the notice of the register of the U.S, 


Land Othee after the filing of the map of the township upon whieh 


the lands were situated, within the time required by the validating 
set crf July Pel. 1 SNOt}. 


Peamstive: We olbtect to it as incompetent to show that faet. and 
it«does not appear with the oath or ailidavit required of Edward 
Merrill. 

Courr: Objection overruled 

exception, 
11s DerenDANT: The atlidavits herein are not offered in evi- 

dence, 

Poainrive: Then we olject to it on the ground that witheut the 
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STATE Schoor LAND. STATE oF CALIFORNIA, 
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Ta) | ? > lé Teel ti r} | ~ i | rT j a OT Prue ’ — 
j 
| } - , ‘ | ‘ ; 
hundred thousand acres of land donated to the State for school pui 
° , I , | ‘ 
poses, and the seventy-two seetions donated to this State for the uss 


ot WARREN H. MACE VS. EDWARD MERRILL. 


of a seminary of learning, approved April 25, 1558, and with 
114 =the instructions of the Governor, I have located as a portion 

of the grant ef five hundred thousand acres four hundred 
and eighty acres of public land in the county of Los Angeles at the 
request and for the use of J. C. Merrill, attorney. Said land is de- 
scribed as follows: The east } east } of northwest | and east | of 
southwest } of sec. 21, township 2 south, range 15 west, San Bernar- 
dino meridian. 

This location has been made by me in the name and for the ben- 
efit of the State of California at the U.S.dand office for the San 
Francisco district, In. the CILV of San lrancisco, and with the con- 
Sen! of Jam - \V. Shaoklin, 
the 12th dav of May, A. D. 
bered Upon my reg) 


Witness miy liaatiel, at othee in San francisco, this 1th day of 
May, 186s, 


register of said) district, bearing date 
ISOS, and the same isentered and num- 
ter of location. 


LEANDER RANSON, 
Nhat, Locating mUL vit fay thie Noi hranciseo Land District. 


QEFICE OF THE SURVEYOR GENERAL, 
STATE OF CALIFORNIA. 
hereby certify that the foregoing Is 


a copy of a document on file 
Ino my office: 


thicat said COPY hits been compared by le with the 
original, and is a correet transcript therefrom and of the whole of 
such original. 3 
L15 In witness whereof T have hereunto set my hand and 
attixed my official seal this Ist day of February, A. D. IS76. 
WM. MINNIS, 
Sap YOr (reneral, 
PSEAL. | By DUNCAN BEAUMONT, 
Deputy. 


Derr: We offer next the certificate of the abstract of the Califor- 


nin school land location of May, LSos, by the register of the U.S. 
ls ‘| tT cc. 

Priore: Obrected to as irrelevant and not slowing anv location in 
Merr 

sé {) 1} ripiew 
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Unirep States LAND Orricr, 
SAN Francisco, Can., Nov. 17th, S873. 

I certifv that the foregoing is a full and correct abstract of school 
land warrant location made in this office Muy, 1S68, as appears by 
the records of this otlice. 

(Signed) H. tr. ROLLING, Register. 


L116 DEFENDANT: I offer next in evidence the certificate of the 
survevor general, Wim. Minnis, in former case, marked Ex. 

fe Hyg With reference to the erat of OOOO aeres by the U.S. te 
the State of California for the purpose of showing that at the date 
of the application ot the plartitl tu purchase this land from the 
State of California all the 500.000 aeres had been disposed of, and 
threat there was then none of that donation to be disposed of under 
title elght of the Political Code of the State of California. 

PLaintive: We object. Tire paper offered is net the proper evi- 
denee of that fact being acertificate. The ck position of the othieer 
should be produced, 

COURT: Objection overruled, 


exception. 
feral of hive Llundred Thousand Aeres. 


There have been contirmed to the State by the United States 
under this grant during the two vears ending August Ist, IS75, 
DAZ hs, aeres. The entire amount contirmed to the State under 
this vrant up to August Ist, IS75, Is Pls), Aeres, [ have re- 
ceived and filed warrant applications under this grant during the 
list [Wo Vears abiouinting to Litido)! . seres. Phius erin bisas call beeen 
disposed of by the State with the exception of ZS5OS1 25, acres re- 

: 


served for the location of outstanding sehool warrants. [ hereby 
COTULIN that the above is a true and correet COMPA ofan extract 


lle from pages Sand ‘ot the biennial report of Robert Gardner, 
survevor general of the State of Calitornia, from August Ist, 
IS75, to August Ist. 1S75. 


\\ \l \ITN \ IS. Na i¢ Jie (seneral 
[SEAL] By DUNCAN BEAUMONT, Deputy 


DirENDANT: [ offer in connection therewith the published record 
of the survevor general, 

Proaintive: Both objected to as not evidence and Incompetent 

DireNDANT: The action referred to from vears IS75 to PS75 and 


Is found on page S, reciting as follows 


- LINTIFEF : Wi, obiect to the evidence as irreievant atid lneom- 
preterit. 

1), fendant reads thr sihliie as contained an thie last certifienute of 
survevor general 

PLAINTIFE: Same objection to both offers 

Court: Overruled. 


Exception. 
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VS. EDWATD MERRILL. 


{ 
; . 
SACRAMENTO Moreh 24, 1540 
; 7 a7 . = +. 
te State <elhool inhead Warrant No. Lob 
mi cdtroliente Stite seclrool Land warrant 


and are on file in this othee. 
WM. MINNIS. 


Sate Surrenor Crejerde, 


‘ oe 


WM. MINNIS, 


‘ wk jar Cre nieyre i. 
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Derr: IT next offer extract from th ypeeen mnoof the Commisstoner 
of the General Land Otfice, tound tn foltos 256 to foltos 2 inelusive 

Prive: Objected to as incompetent, irrelevant.and not the best evi- 
dence. 

DerreNDANT: [ offer the decision of the Secretary of the Intertor for 
the purpose of showing the grant Tajanta had been segregated prior 
to the act of July 25d, Ls. 

PLAINTIFF: Objected to as Incompetent and irrelevant 

Court: Objection overruled. 

Exception, 

Plat of the Raneho Tajanta tinally econtirmed to EF. Abtla, surveved 
under instructions of the survever general by Tlenry Tlancock, 
deputy <urvevor, containing 595 5%) aeres in the Green bounda- 
ries, and ou lost aeres In the Brown boundartes 


. ; } > , ’ ' r* 
120 Doundaries. I peivaet ries "eal f ier fi 


No. Courses, Dist. No Courses. [dist 


1 North - 7 p22) l | Note <<... o1Odd 


2 East insta oe | Boat LOLAM) 
> 8. of & . S100 } S.SIE spo 
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i 11 M. and ANvyrevate, SOES4, 10M. and 
chs. ob , chs 


“The field-notes of the Ranch- Tajanta, and from which this plat 
has been rice out, have brereeny eXsitniied anid approved, sutied ire’ con 
tile in this office. 

“UlS. survevor general's office, San) Francisco, Cal, Sept. U7th, 
LS. 

“5. W. MANDEVALLE, 


Me] ‘ Saree jar (seneral (ale 


9 NoTE.—A notice of approval of thits prichl of surv Vv bias te peta tp 
lished in accordance with the act of Congress of Jane Pith, Dsoo, in 
the Los Angeles Star on the 2oth of August, Dsoo cme tlie last on 
the loth of September, D860: also in the paper mearest the: tana, 
being the San Bernardino Plerala, thie first petntort at deota Toec binge cota thie 
30th day of August, IS60, the last on the dth day of October, Dso0 


*v. 
es 
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This plat has remained in this office subject la Inspection from the 
date of the approval thereof, 
“J. W. MANDEVALLE, 


“T'S Sur. Gen. Cal.” 


121 Priore: We further object to the map for the reason that 
the boundaries indicated upon this map are not specific, it 
showing two boundary lines, being a floating grant for quantity and 
location : that it does not show that the survey was ever published ; 
that such boundaries, as approved, can be made only from the time 
of approval by the Department. 
Court: Objection overruled, 


exception. 


Defendant offered Ex. “A 130° 


DEPARTMENT OF THE INTERIOR, 
Wasninctonxn, DCL, February 15, 1572. 

the Commisner oft the Gent Land Office in the matter of the survey 
of the “ Pajanta rancho.” This ranch was <urveved In LSos by 
by Tenry Hancock, deputy U.S. survevor, ard found to contain 
bye dead acres. This s Iirveyv Was approved by the survevor ceneral 
(the lhielorss Prpeeditl of lids approval beng rade On the plat (or) the 
7th of sept read r PS6O), nied Wiis published four SUCCESSIVE weeks 
1h Wo We We pripn rs, One pulslistienl it) Leos Angeles, and the other nl 
San Bernardino. Tt was retained in the survevor general's office 
for luspection during the time of publication, and no order Was 
served tpn him foriats return into the United States court. The 
Commissioner held that this rendered the survey final. Several 

questions are tiade by the learned counsel who have ap- 
12200 peared for the claimants. Thev insist, Ist, that he 1s not 

litnuite 7 ten Onbie lonete, anid, ried. threat the Hancock survey Is 


not final, Pst, because if was made before the puissage of the act of 


IS60, amd, 2nd, because it was advertised before the approval by the 
surveyor general, when it should have been after such approval. 
The board confirmed the grant to the claimants as the land known 
ly the tame of * Tajyanta, andoon which satd deceased (claimant's 
testator) lived Picthiv Ve ars ane _ Which hie died, and ~ituuated 1) Los 
Angeles COuUnLY, and wave its boundaries, containing ohne square 


league, nore orless, reference torthe same to be had tothe grant thereof 


ane the Phil pes which BEe Live i) e&\ tele nce anid tiled 11) this Case. 
The district Court athirmes this deciston aD the board 1 part, and 


decres dq thisit thy claim of the above Picidaae 7 cupped eds wood anid valid, 
and that confirmation be made to hina of the tands formerly and for 


along time occupied by Anastacto Abila. the father and testator of 


the appellee, to the extent of and within the boundaries desertbed 
on the map contained in the expediente tiled in the case. The rude 
alt <eNo., te) which reierelice Is thus renshede : }s nearly sare in form, 
part of itis the statement that this 


ana Vel attach | to lf ania th ude 
} ] > we > >. ‘os a . 
th and 2.750 varas from east to West, 


G00 varas from north to sou 


SIR: have bisac] under consideration the appeal from decision of 


: 
| 
+ 


ait .* —_« ~y- —— 


i ee 
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which rendered to our measure would) give an area of 
1250 3,015,434, acres, being 7°) of a square league. and being forty- 

two acres less than the amount contatmed in the Haneock 
survey. It seems that this Tlancock survey did) not include the 
residence of Abila, and if I were at liberty todo so DT should be ola 
to extend it weswardly, so as to include his. residence, as was sug- 
gested In the letter of the Commissioner of Mareh loth, ses, but I 
am Without the legal power to do it if the survey has become: tinal. 
Has the survey become tinal? The lines of the survey were run in 
S58 by the deputy survevor, but there was no approval of the survey 
by the surveyor eveneral until in August or September, PSO) sre 
after the passage of the actof June Lt, PS60. Tt has been determined 
In the case of Corral de Piedra, June 26th, D867, and the opinion of 
Attorney General Stanberv of September oOth, PS67, that a survey 
made after the pktssiipre of the act of TS6Q and duly advertised and 
not taken into the district court ts tinal: and DT held in the case of 
San Bernarbee, on the LOth inst.. that a survey approved after the 
passageof the act of TS60 was such a “Uurveyv as threat cet comtenipliat dd. 
The date of the approval should be taken as the date of the surve \. 
The act of TS60 required the publication of the survev to be trade 
In two newspapers, one published in Los Angeles, and one of which 
the place of publication Is nearest the lands: in this ease Los An- 

veles Was the nearest the land,and had two papers published in 
I2f 0 it. “Thesurvevor general published tits notice tn one of these 

papers and inoone paper published tn San Bertardine. [tts 
conceded that, excluding Los Angeles, San Bernardino is the place 
hearest tha leatied, There I~ “Ollie: sLEPDbodUrU ety Ith this leareertbanere (r] thi 
<tatute. The evident Intent was to rive ms open prurbelreits tor the 
Survey its practicable, amd as Leos Angeles was the mearest Hbitpoortianel 


| 
‘1 


town in that section it was required that one notice should be pub 
lish there and thie: otlne roils a towh) thearest the lated. bevseTaTdaSe, ts | 
think, some town other than Los Angeles This is thi practical 
construction that has been given to the statute by the land cepart- 


} , ’ 


ent since its passage, and it is now too late te disturb at. Phe 


other oblection to the publication rs that at Wes penceede before thre 
approval of the survey by the survever general This approval is 
endorsed) on the plait iis Sept. Li tti. Psewe The first publication of 


the notice in the San Bernardino paper Was tiade in August Seth, 
ISOO, and the first im Los Aneeles August Joth, Ds. The aet of 


[S60 does not prescribe any particular manner tn whiel: the su 

Vevor gredie ral shall UN Press lis approval ofa survey. and mo tiethiod 

has been presented by the land offic The tact of approval x 

quired, buat thre rretlienl aD | hiaking it as fett ten thre cliser 

office.” Tle has lias Option to do dt im the was that the chee best 
lle ray (hoodt cs Wwe lI by spernpdraee ca tpeotbees Creat tae basis peperenve 

12.» and published the motiees ina public tewspaaper | rhident 
ing his approval on the plat of the survey. The 

or broth: Ith this cus it hits cLeotue Loot hy | oe Tho al 

Ine the date of lis first notice ofapproval as the date at wh hecebied 


first Aprprbave oof thye SIP vey. i =i] i met le Tit | att) CVPR TLL €8] prpens 


OU WARREN H. MACE VS. EDWARD MERRILL. - 


upon the plat does not show that he did not approve prior to that | 
date. Taken with the notice it shows a continuous approval. 
I overrule the objections of the appellee and affirm the decision 
of your predecessor. The papers transmitted with your letter of 
28th January, S71, are herewith returned. 
Very respect’'y, your ob’t servant, 
C. DELANO, Secretary. 


Hon. Willis Drummond, Commissioner General Land Office. oe 


US. Surveyor GENERAL'S OFFICE, 
San Francesco, Can., slug. 14, S76. 

I, H. G. Rollins, U.S. sur. gen. for California, do hereby certity 
that the foregoing is a true, full, and correct copy of a document now 
on file in my office. 

In witness whereof T have hereunto signed my name officially 
and caused my seal the day and vear last above written. 

[SEAL.] Hl. Gr. ROLLING, 


[] N. Nuypve Yor (re neral for Culifornia. 
126 Defendant offered commissioner's opinion. 


DerpARTMENT OF THE INTERTOR, 
GENERAL LAND OFFICE, 
Wasnixnaton, D. C., Sept. 28, UST. 
Register and recerver, Los Angeles, Cal, 

GENTLEMEN: This office has examined the testimony in- the 
contested case of the State of California vs. Geo. Th. TLoward ef al., In- 
volving title to certain tracts In sec. 21, tp 2 south, range 15 west, 
S..B. M., unotferred lands Ul. survey of section lines made Feb- 
ruary 22, 186s. Plat tiled in Los Angeles office November 21, US@1. 
The State of California selected the east J east } of northwest } and 
east } of southwest | of of sec. 21, Up 2 south, range 15 west, under 
act of 4th Sept. PSd1. May 2th, Is6s, list 972, San) Francisco 
office, Creorge IT. PHloward tiled declaratory statement O12 for north- 
east lof 21) November 22d, IS71. alleging settlement Mav 20, 1860. 
W. Gillett tiled DS. 4650 for northeast | Oet. 4, S72. BF. OL Wil- 
kinson filed DOS. S41) for east } of N. northwest }, 21, November 
2th, alleging settlement January Sed, ISTL. Warren TL. Mace tiled 
DS. ZI for southeast November Zist, 18,1. alleging <etthemrent 
April 2th, Pseo. OB. Valenzuela filed DoS. 353 for Ss. W. t , 21, No- 

| 


vember 2h, 106i. ul eon settlement Odetohy r thy. PSO, The West » 

Sof southwest } lias been relinquished. Land withdrawn for the aad 
Southern Pacitie Railroad Company April Sd, i871. The 

iZé State selection of M iV 2th. ISS, ap ped rs reeularly Thyeert the 


records of this office. Proof is also submitted by Edward 
Merrill, the State pureth iser, Wneder the first and third sections ot the 
el of Juiy, Is66. Tt should be understood that the selection made 
in Mav, INS, Wils tristele by il | ily sitithorize 7 stile locating ccreenit, 
and notacelagm tiled bw Merrill as motiee of dis Stat purehase lt 


shouid be also understood that prior te the letter of the lon. See- 
retary of the Interior, addressed to this office on Sth December, PS71, 
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transmitting the opinion of the lon. Asst Attorney General rela- 
tive to the act of July Pd, TS66. 1t was not the practice of this office 
to require Claimants under the State, as provided by the first and 
third sections of sitll “et, to file their claims as individuals, buat the 
State selections of the lati Was considered a suflicient notice. It 
Was not until after said letter had been received by this office that 
a different rule was adopted more nearly complying with the terme 
of the aet. I shall how proceed to examine the claim of Merrill 
unde the act of IS66. The It section of said act reads as follows: 
‘That in all cases where the State of California has heretofore made 
selections of any portion of the public domain in part) satisfaction 
of any grant rade lo siti State by any net of ¢ ‘OMUTESS, and lias clis- 
posed of the same to purchasers in good faith under her laws, the 
lands so selected shall be, and are hereby, confirmed te the 
12S State” We. See Sd reads: “That when the selections nanmied 
1 section one of this aet have been made froma aries whieh 
have hot been surveved ly authority of and under the laws of sated 
State, such selections shall, freon the date of the prissiore of this et, 
when marked off anal destuonated in the field, have the sume force 
and effect as the pre-emption rights of a settler upon unsurveved 
public land upon the filing with the register of the proper ULS, 
land office of the township plat in which any such selection of un- 
Surve ‘ved lana Is located: the biel leroft the State title shall be allowed 
the same time to prese nt and prove tp his pure ‘hase and claim: under 
this act as is allowed pre-cmptors under existing laws, 
by act of the Levislature of Califoriuia, Mav : ped , }802. for the idis- 
poss of the MOOD acres ranted to the State by thre actot © oOneress 
s pot niber Ith. IS41. the Grove rior of the State was authorized to 
Issue Warrants for not less than 160 aeres nor more than ov 
to be sold by the State treasurer at the rate of SL25 per aere, ‘The 
parties purchasing said warrants were authorized to locate the same 
an anv Vacant or Uhappropriated lanl of the United States, said 
location to secure the purchaser the right.of possession until such 
time as the Goverment survey should be made. The lands located 
were to be surveved by the counts survever, Who was to rive a Cer- 


Pacres, 


tifieate setting forth the bounds and mumber of aeres con 
12) tained in the survev. Tle was also required to forward to the 

State “UPVEVOr Cel rata peliat cif “UrVes und location. and the 
county clerk was to keep record. Under the provistons of this aet 
Medlward Merrill became the purchaser of school land warrants Nos 
bots anid 22, covering dSQ) acres, om the Pred duane, DSc. Henry 
Hancock, survevor for Los Angeles county, made a survey of the 
tract. ane the same dav, fey dw ived Me rrilf, levesatend thre aheove War- 
rants on the land: also made are port al thie - vey ated location to 


thie State survevor general and county clerk Phras tar the haw sets 
to have beeen) complied with Pd sariccene k testifies tim Chae baw lial best 
pore oOVviede Jeoy thas ctpstor ly of flee Warrants after ev it deol per Te hrarriee 
then ter this loeator, boat bet ifter thee prasssee of the aet ol LS.og. due 
took Warrants from Mi sated cleqeosptecd ther: wae! reerpsted 
ned reeervedd thre reeerp ‘an or trom Won. Shere. whe was then 


clerk forthe register, Afterwards the origiial warrants conld det 
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be found, and after due proof of their loss duplicates were Issued to 
Merrill, and said duplicates filed with the register of State land 
office, as appears by certificate of Robert Gardner. At the trial before 
you the original warrant No. 156 was produced by one L. J. F. 
Jaeger, who testified that he purchased the same from Major Henrey, 
who was at the time of the purchase the register of the land office at 
Los Angeles. 
150 The assignment in —— is dated March 9th, IS61, and is 
assigned Edward Merrill. Ilenry Hancock testifies that the 
signature Edward Merrill is that of Edward Merrill, and) lis testi- 
mony, With a letter filed in the case from said Merrill to Hancock, 
signed by Merrill, clearly shows the assiguinent to have been a 
forgery. 

The 3d section of the act of July 25d, TS66, requires the appli 
cants under that section to tile their claims within three mionths from 
date of filing of township plat in local office. No notice by Merrill 
was filed, but T find that Henry Hancock tiled his application, signed 
as attorney-in-fact for Edward Merrill, to purchase the land claimed. 
It Ix shown threat he level ho power of attorney to act for sata Merrill, 
Said application was sworn and subscribed to on the 27th July, 
IS72, before Alfred James, register.  [t is endorsed, however, as hav- 
ing been filed June 3th, S72, with the initials HL. C. A. in the 
handwriting of TTL. C. Austin, former register. Supplemental apph- 
eations were filed November ISth, IST2Z: Feb. 25, IS75: and March 
Yoth, S75. 

Merrill, by his persistent endeavors to purchase, shows his wood 
faith. : 

In view of the practice formerly pursued and at the time this State 
selection Was made of considering the selection as i sutlicient notice 

under the ord section, Pam oof the opinion that the land 
Ie] should be listed to the State under the act of TS66. 


Even were the application under the act fot] May, DS66, 
Invalic, the State seleetion of — 12th. LSS. appears it) all resperts 
and the award would be in favor of the selection as being In date 
prior to thr allowed <ettlements of anv of the adverse claimants prre- 
sented in this Cruse. The contest between the State ane Valenzuela 
and Verdugo is presented in another case, and will receive imme- 


dinate attention. The remainder of the land applied for, Viz.. EF. 4 


and BE. lof No. W. 2b 2201s awarded to the State under the aet of 


’ 


Nest. there bettie aut the date of the preissiige i] thraat “wet ode vali 
adverse claim. Phe claims adverse-to the above reward are held for 
cancellation. Please notify all parties in interest accordingly, and 
allow them 60 days from date of notice for appeal Promptly report 


? ’ 


the action taken rete reine to this letter by data as Ce. 


Respectfully 


(Signed ) = i He 


gy 


fy 


ote oa: $ 
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Uxirep Srares LAND Orrter, 
Los ANGeLes, CAL, cbagust 11, IS76. 
I hereby certify that the foregoing Is a true and correct copy of 
the decision of the Commissioner of the General Land Otliee in 
M32 tthe case of Edward Merrill vs. George TL. Howard ef al. bear 
Ing date Sept. 2S, IST4, and mow on file in this office. 


ALFRED JAMES, Register. 


Deft. Otfered Secretary s decision : 


DEPARTMENT OF THE INTERIOR, 
Wasiinaron, D.C. Sept. 25, S75. 

Sir: | have considered the appeal tiled from your deetsion of 25th 
September, 1874, in favor of the State in the case of the State 
of California er rel. Edward Merrill es. George TL. Toward, W. 
Gillett, W. TL. Mace, FLO. Wilkinson, ef a/s.. pre-emptors, and the 
Southern Pacific Railroad Company. involving the right to. the 
bE. 3, the E. 3} of N. W. }; and E. 3 of S. W. }, seetion 21, tp 
2S. KR. 15) west, S. B. M., Los Angeles district, Cal. After care- 
ful examination [ am = satistied that the location made in belalt 
of Merrill in June, P8597, was in accordance with the requirements 
of the State law: also, that the sUbsequn nt location of May 12th, 
ISOS, at the San Francisco office Ly the State locating aigreenit, 
although hot reported iil the tite te Vour office, Wits actually 
made iis alleged uniel rhhats be recouwniz 7 notwithstandimg thie Irreaty- 
lar manner in which the register report was tinally transmitted in 

November, Sas). lt sects to have been mide as a matter of 
12525 precaution after the Survey of tue lands and the filine of the 

township plat, inorder that this tithe clatmed under the State 
might be made available by the proper listing of the lands tnder 
il revular <clection, ana lisaed tine reeister at San le raneisce rictede 
the proper return to veur office the approval would) undoubted Ly 
have followe dd, as a tnatter of course, 

LTsucl this breeeny dote bie aad Verse cliaitel known tes tha law i] thie 
United States would lave been atfeeted. as TP deo mot pereerve tliat 
the occu pation of \l. leenpelez Wiis Ve] cladted by hates as a pre 
ehuiption rielit, anid be porn ls pore setited of lis cpuhat Hecatlotis as nn 
pre-ciiptor, 

The evidence now furnished being suthecient to establish the fact of 


1 


selection in PSOS.atia diate When the land was subject to sueh cpepere 
. . ‘ . ’ | 

priate, Mois not necessary to deetde prempernis Whether or tot the 

location chiatnied te liave b ven bi oTabsaeder GT bay falls Wi T tb) OU ae ctrl - 


firmation of the act of Zod July. Psat cor to pass dpon the regularity 


4 } 
(yt thie: proceedings thdaete I’ Tracal ~foiT bié 
Your decision that the State i entithed to liave th hed bite] 
| ? ‘ ase ba A " .. "he ! ’ ° ’ ¢ ; ’ 
<i> it revuiar merperch lot hy «i (evel Ba ; i’ i ; ' i 2 8 a. [*~ 


transmitted with Vour rr war ~* @ ¢ 7 eth | Liie BY 
Very respectful 
Z. CHANDLER, Sveretary 


To the Commissioner of the Gen] Land Otte 
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Is Lanp Orrice, Los AnGceves, Can., May 28th, S78. 
I hereby certify that the foregoing is a true and correct copy of a 
document on file in my office. 
ALFRED JAMES, Legister. 


List No. 3.—Lands Selected in the Los Angeles District, Cal. 


' = > 
| ee = ie 
= i Description of tract. S “. . = sme 
— r —- - =) ° = = 3 
= = Bs = = z $2 
= 7, i. = = _ “ 
1S68 

May 12 871 | &. 4, BR. i ef N. W. }... 2.128. Is W. 20 
Dew 4 I  ¢ SS fe 4 le, de st) 480) 
Du __; nee a sical 21 de. dle. xt) 
1875 

Nov. 9 ee fe eee 24/128 iW. Wi) 4) 
Du CS 5 ee et a ae 25 dl de. li y tis 

SOM) St M) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, Mareh 20, 1S76, 


lt is hereby certified that the tracts described in) the foregoing 
list, now on file in this office, of lands selected by the State of Cali- 
fornia under the provisions of the Sth section of the act of Congress 
approved Sept. {th IS41. 

It is further certified that the said traets have been examined and 
compared with the township plat and tract-books of this office, and 
ure found to he subject to selection and free from couthiet, and it Is, 

therefore, recotnmiended threat the list ve approved, subject 
1585 to any valid Interfering rights which may have existed at 
the date of selection. 

Yist March, 1S76. 

(Signed ) S. Kk. LIPPINCOTT, 


Acting Commissioner. 


The foregoing list Is hereby approved, subject to any valid inter- 
fering rights which ray have existed at the date of ~clection. 
(Signed) : Z. CUANDLER, Seeretary. 
Usirep Srates LANp Oprrice, 
Los ANGELES, CAL. Avgust 17th, IS76. 


here hy (" rtify tliat thie foregvorng Is ad true anal eorrect COPY — i] 


list of approver State se I ctions of land tirade l the provisions of an 
act of (loner ~~ approved Septena by 4 Ith. IN41. towethy r with) all the 
endorsements On siilel list, the siilhie being (})} tile in} this ofthese. 


ALFRED JAMES, Register. 
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Deft offerred Acting Secretary's decision. 


DEPARTMENT OF TILE INTERTOR, 
Wasuinatron, D.C., Ne pile niber S, UST. 


-* 
—_ 


Sin: T have considered the application of Warren [lL Mace for 
re-examination of the case In a matter of his claim to the Ss. Eo} 
of section 2], i § me oe , .,.&. B. M., Los Angeles, California. 

This tract was selected by oh State Mav 12, IS6S, under the act 
of September rth, Is41, cuiliel Wats approved Mareh 21, ISa6. Mace 

filed declaratory statement for the same November 21, S71, 
Lob alleging settlement April 20, ISG0. Tis claim bias been re- 

jected ny this Department, and the grounds of his application 
are that under principle announced by the U.S. Supreme Court in 
the case of Newhall es. Sauger the tract in question was not subject 
to selection by the State In TSGS, as it was at that time within the 
exterior limits of a private erat, cuneed in SUp port of this assertion 
he quotes what appears to be shown by the records of vour office, 
Viz., that the survey of said private grant was not finally approved 
until January Sth, IS73 

It would seem, however, that the facts in the case are as follows: 
The ranch was surveved by Tlenry Tlaneock, deputy U.S. S. sur- 
vevor In LSS, 

This survey was approved by the survevor general Sept. 17, PSG, 
under date of bf braary 21, 1842 (Copp . i. Laws, |. tS): miV 
predecessor held that this approval Was sufficient, and that) said 
SUrVeYV becanie ellective ial threat date under the set of June Lith, 
1SG0 (Statutes at Large, vol. P2, p.55). Uf this view is correct, and 
[ think it is, it follows that the lands out<ide of the Raneheo Pajanta, 
as surveved by Hlancock, were released trom: the reservation created 
by the private claim a‘ter the date of approval of said survey Sept. 
17, ISGO, and was subject to appropriation accord ne to law. [see 


ho reason to reconsider ni decision of December 2a ISoo, award- 
ing the land to the State, and the ict of Wain. 
oe) 0 Mace must bedenied. Tn vour report vou state the survey as 


ride ly [linecoek Wils caflinriveet by thii- office June * y A 187 1) 
approved by the hon. Sceretary of the Tntertor February 21, PS72, 
and finally approved and patented by this office January Sth, IS735 
While the records of Vvour office Would seen ter pustity thie: strats rhnehit, 
It does hot. as shown nbove, rly the correct status of thr case, ated 
| would “uycvest that the records be corrected accordingly, The 
papers in the case are herewith returned 

Very respectfully, CHAS. T. GORTIAM, 


Acting worela ij 


‘To the Commissioner of the General Larned Otttes 


' 
Md 
; 


[ hereby it rtifv the above le bi a Ot rue bid eorredt Cerne of the 
| original on file in this oftice. 
; J. W. HAVERSTICRK, Receiver. 


he) 


‘ 
wi 


. ee | | | 


me 
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Henry Iaxcock. called and sworn for defendant: 


| made the location of 1557 for Merrill, as county surveyor, as it 
purports to have been made. He directed me to make a_ location. 
I pal out the fees, he elving me the Mohey for them. As far as 
my knowledge went, the land was unappropriated, vacant land. I 
had learned sufficient with reference to the location of the 
IBS) Rancho-Tajanta, as claimed by the then owners, to be satistied 
that the land was vacant. That there was. a certain rock 
upon road not far from where the northeast corner of the ranch was 
said to be, and which had been at various times pointed out to me 
by old Californians as the northeast corner of that ranch. That at 
the time I made the survey, in 185s, of that ranch, an old lady was 
living at the upper springs, above the Repecho, near the north 
boundary of the ranch at present: Ll took — to be the mother of the 
Abilas. That she and some of her sons, Henrique and Jose Maria, 
but herself in particular, claimed that the north boundary should 
goa short distance above where it was run at that time. IT had 
never, from my experience as a survevor on that section, heard of 
their claiming higher up towards Los Angeles, but afterwards, when 
Keller became Peart owner In the ranel, they petitioned for a re- 
survey of the ranch; they attempted to carry the same, and pro- 
cured the same to be carried, pr to the present boundary of the city 
of Los Angeles. 


( ‘ross-eXaminati iT) by PL FF : e 


(). Major, who did vou survey that ranch for? 
A. For the owners, under instructions from the U.S. survevor 
general. T think written instructions, under the decree. 
(2. You had instructions to survey it as vou did? 
13%) A. | had Instructions to survey, and | idl it according 
to those Instructions as nearly as I knew how. 


Pree: Teall for the production of the instructions under which 
he surveyed the ranch. 

(). In the copy of the survey of that ranch made by vou I notice 
that it shows two boundary lines: What Is the object of that sur- 
vey t 

A. | had doubts how far | shone tren, sania left thieat doubt to be 
settled by the survevor general. There were certain watering places 
shown on the deseno which would not come within the distances 
showh upon It. | 

(). The completion of that “UrVeV Vou left at the diseretion ot the 
survevor veneral, 

A. IT lett them to settle which should be the boundary. 

(). Were his instructions to von to that etfeet ? 

A. His instructions could not have been to that effect only in a 
general way. 

Q. You did not know what the west boundary of that ranch 
would be when vou completed vour survey ? 


, 
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A. I did not know what my superiors might say with reference to 
it after submitting it to them. 

Q). Then vou did not know what the area of the ranch was when 
you completed your survey ” 

A. I] gave the area as surveyed, including the watering places, 
and, I think, too, excluding it, and left the matter to be settled) by 

the survevor general, 
140 Q). For what reason in surveying those lines did you make 
two separate boundary lines ? 

A. LT made that additional boandary to embrace the houses of the 
Abilas and the spring at their solicitation, because these places were 
down upon the desetio, and did know before T deerced to them by 
decree of contirmation. 

(). The survey was made in TS5s? 

A. It was made in ISOS by me. 

Q. Did vou know the south half of section 21 was without the 
exterior limits of the Rancho Tajanta: did you know it? 

A. T never had any intimation they were within it. [ did not 
know it, 

(). Why have vou stated that vou believed upon good authority 
and from information that in T8967 that land was public land and 
unappropriated ? 

A. For the reason [ was familiar with the survey of the said 
lands, 

(). Then, In S57, the time vou claim to have located these war- 
rants, vou were not positive that it was publie land ? 

A. Thad every reason to believe so from my knowledge of the 
Vieinity. 

(Q). Did vou represent to the Department that it was vacant, unap- 
propriated public land—to the Land D poeerttane tal of the ULS. 

A. [don’t reeollect that T had any occasion to dose. I 

Lt sald [T made subdivisions of the lands between Leos Angeles 

and that ranch, but never returned the survey. To made it 

In advance of the contract, which contract T never took Some- 

tities mi practice Was to leave Hav party in the tield while [ was 
above, and come down before contract and make review, 

(). Whiat time was this’ 

A. In 1856. 

(). Was this location made upon the knowedye of the survey rad 
In So? 

A. As county survevor LT knew what [did in 1856. 1 represented 
to Merrill that there was land there which he could locate, ane lis 
first decision Was to locate il peortien oof thy cy tlaart r" 

(). This had never been sarveved by the U.S. Grovernment at 
that time? 

A. T said Tsurveved itas U.S. deputy survevor. Whether Thad 
a contract for doing it then or not PT don’t know: [never returned 
the survey, 

i). [il vou locate this warrant on the -trenath and belie that 
that survey would be accepted ? 
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A. I don’t think I did; [think IT abandoned the idea of return- 
ing the survey for some reason—I don’t remember what. 


The foregoing was all the evidence offered by the parties upon the 
issues in the case as between the plaintiff, Warrer Hl. Mace, and the 
- defendant, Edward Merrill, upon which the court rendered 
142 sits findings of tact and conclusions of law. The evidence in 
the case being closed, the same was submitted to the court; and 
afterWards, to wit, on the oth day of August, A.D. 1S7S8, the said 
court decided the case, rendering findings, decision, and judgment 
thie Peon Obl suid day aevalst the plamtith and in) favor of the defendant, 
and then and there making and filing the findings of facts and 
conclusions of law, with the decision and judgment as aforesaid 
herein, which now torm the judgement-roll thereof, and which 
are hereby referred to as a partof the statement: and afterwards, to 
wit, on the Lith dav of August, ISTS, the said plaintiff, Warrea IT. 
Mace, gave notice of his intention tomove for a new trial, as follows, 
to wit: 
(Tithe of court and cause.) 


Please take notice that on Monday, the — day of August, A. D. 
ISTS, at 10 o'clock a.m. of that day, In the court-room of the said 
district court, in the citv of Los Angeles, or as soon thereafter as 
counsel can be heard, the plaintu® in the above-entitled cause will 
move for a new trial in the same upon the following grounds, 
to Wil: 

Ist. Insutticiency of evidence to justify the decision of the court. 

2d. Errors in law oecurring at the trial and excepted to by 
lio) othe plaintitfhand that the said) motion will be made upon a 
statement of the case, 
Signed HARTMAN & HALEY, 
VE. TOWARD & AL BRUNSON, 


; ° * 
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The complaint alleges “that up to the Sth day of January, S75, 
the land in controversy, was situated within and covered by the ex- 
terior limits of the Mexican or Spatiish eran Tajanta,’ 
M44o0oin said Los Angeles county, as claimed by the owners 
hereof: that ut sittel date the official survey of sated raneh its 
made by the United States was finally athirmed by the Secretary of 
the lniterior: threat bry site SUPFVeYN nied the upproval thereat site 
southeast of sated section 2] Wiis exelined db trom the fiticel location 
of said rancho, and for the first tine became priblie land of the 
Cited states, subject to location under the laws of the United States 
und of the State of California’ 
The answer denies these allegations, and the court) fails to tind 
upon any of these issues, 
Pn. The complaint illeges “thatat the tine of plarititl’s entry 
Lh pony sald land on the oth of April, PSoohoit was by consent of one 
Francisco Mesa, who was residing thereon, and who had resided 
thereon during the whole of the vear TS0S, and up to the time of 
plaintiff's purchase and entry: that Mesa was a qualified: pre-emipe 
tor and settled thr reon with the intention of acquiring title bry pore 
emptionn “Phe evidence offered fully establishes the allegation and 
upon Which the court made no finding, and this ts error 
od. Phe complaint alleges * that the polecimtiil, on the 17th of No- 
vember, IST bo and after the said land biavd become sta boys et toe location 
and entry, made his application in writing to the survever 
ldo general at the State of C'salifornia, in COTMOPENITA to the hon 
quire renits of the cond of sitll Staite to petare lisusee thee <stel learned 
ae i portion of the grant of OOOO aeres to the State. All of 
Which allegations were proven, together with the plamtul’s or school 
lari Warratt No. | oth for Jie ec yre's, Ty a) lis right to levcrsate nid 
purchase under sald grant 
[Conon this the court made no finding, amd this is error, 
bth. ‘The Cotuplaint sllewes “That the defendant never made 
un application Tas purchase sit) southeast | of 
I=t ane Ord sections of the act of Coneress of Ju | 
Vick dounnnede r sited ie aned the «cefendant fraudulently represented 
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no State locating agent ever at any time accepted any offer from 
said defendant to purchase the land aforesaid ; that said lands were 
never located by any State locating agent in the name and for the 
benefit of the State of California at the request of and for the use of 
sid defendant : tliat the satel defendant hever took and subscribed 
the oath or affirmation prescribed by the law approved April 27th, 
IS63, in section 2S, nor was the same indorsed upon the description 
of the land and recorded as provided under said act in section 2." 
Upon which points the court made no findings. 

7th. The complaint alleges “that said defendant is not now and 
never has been a bona fide citizen and resident of the State of Cah- 
fornia, neither before (oy ufter his pretended location sforesaid, but 
Was at the time and now isa citizen and resident of the State of 
Massachusetis.” Upon this point the court made no finding. 


Leceptions to the bindings. 


Finding No. 2. There is no evidence to justify this finding. The 
location and selection of the southeast ! of section 21, town- 
L147 ship ? south. range 13 west. S. B. Moin the month of June, 
IS57, was illegal: the land was unsurveved and claimed by 
the Mexican or Spanish grant Tajanta: that a location could not be 
minde before the SUPVOY ; that the evidence of Ex. “A 1,” offered by 
defendant of such location, does not show that warrant 227 was 
located for Edward Merrill. The decision of the Supreme Court in- 
validated all locations made on unsurveved lands before July 25d, 
TSG 
Finding No. 5. Admits that said southeast } was included within 
the extertor limits of the Mexican erat Tajauta, butat the date of 
the location of defendant's school land warrant the owners did not 
claim sald land. There is no evidence to support this finding, in 
this, no evidence was offered to show that at the time of the loea- 
tion claimed the owners of the Tajauta rancho did mot claim said 
land. Phere is no evidence to justify. that portion of the finding 
Wherein it states this land was excluded by — of the U.S. survey of 
sald ranchos becoming final under act of Congress, June Lith, 1860, 
prior to the passage of the act of July 25d, 1866. There is ne evi- 
dence that the survey of the rancho Tajauta became tinal under the 
act of Congress, June Db PS60,) On the contrary, the evidence of the 
patent of the Pajauta rancho shows that it was not finally approved 
until the Sth day of January, S75, the application of the owners 
of the rancho to purchase said southeast | of see. 21,2 south, 
1 ts range 15, under the 7th section of the act of July 25d, 1866. 
After the decision of the Secretlary of the Intertor, in IS72, 
Tp rn the matter of the survey of said rancho as made im DPSOS, the 


SUS} Nsion hy order of thre Derartraent of the township plats until 
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under the act of Congress, June Lt, 1860, Henry Paneock’s evidence 
of the untinished condition of the survey as mide by hit as deputy 
LL. surveyor In TSOS, the defendant's Exhibit A 1S that in Isc 2, 
the matter of the survey made by Puneock in PSos8 was then under 
consideration and examination before the Sceretary of the [Interior 
on appeal from the Comunissioner, the court erred in not finding 
fucts as proved by the foregoing evidence, and the finding is con- 
trary to the facts, 

Finding No. Is Contrary tw the hacts proved, i that on the th 
day of May, A. D. IS6S8, in accordance with the practice of the de- 
prartrient of public lands of the United States at) the tite, at the 

instance of J.C. Merrill, attormey-in-faet for Edward Merrill, 
149) = the said southeast | of section 2) was selected by the State 

of California 11) the oflice of the rewister of the U.S. lane 
office In part satisfaction of said California school land warrant Ne. 
227 for 320 acres of land, under the provistons of the Ist and ord 
sections of the act of Congress approved July Pod, DNGits, ly thie duly 
wuthorized State locating ayvent. 

leirst. There Wiis lio evidence threat the cle te hielants location Wiis 
miade under any form or according to a practice designated by the 
departiient ot public latiuds cnt thie Snir 7 stiles, Which fitvedy mr? Was 
ahh error, {t Was error for the Court to finvel threat a leversatbony could bye 
made upon this land May 12, 16S. by reason of the unacdjudieated 
Claimof the Pajauta Raneh, also: the oceupaney of sard land at the 
time by Francisco Mesa, a qualtitied pre-criptor, occupying with the 
Intention of pre-cmipting ctlso, that) scate prlaat citi “Urvev ol the 
township hieacl hot.at the date ot May 2th, SOS. beeen on files an local 
land office 50 days, as required by law. 

Also, threat J . he Merrill cotta Phot. fis cattorpev-lo-faet, levarsate miiblie 
land for the defendant, Edward Merrill: also. that the ceferedleant 
Kdward Merrill, “al the diate of Miaiy 1th. PStS. Wiis tieot gi reempede rif 
of the State of California: also, that uteder thy application of J. € 
Merrill he claims to locate under act of the State of California ap- 

proved April 25d. D868, for (SQ) acres, which is prohibited 
150 ~ounder the dth section of said met. also. the defendant sub- 

<ceribed noouath ils Peepuire ‘hol chpebe appt tanpedeet ~iitel eto or ony 
ucts subsequent th reto: abata doe etion or seleetpon tristches ite DSO 
could mot be considered under the act of July vod. Ds 

inding. No. 0.“ Phat on the both dav of Januarv. STZ. after the 
sill lene ofthese bisred beret tratisters 7 Te [os Anige le =, iil sLpoped di iitteoh 
lo purchase ssl southeast ob section JL. uneder the prrovisiots of 
the Ist and Sd sections of said act of T8660 rn behalf of the defendant, 
Rdward Merrill, signed by Plenry Planeoek, as lis attornev-tiu-faet, 
and sworn to by Edward Merrill on the 27th dav of July. ALD 


IS72: certain other and supplemental ay itlons we Linn bo 
halt of itd \l, rrill er] thie potas liaise as at ~ittel 

This tinding is not justified by the evidenee. This application 
referred to, and all the cupped eat li bs ever trade. a certitied CCPH of 
which ix oth read In evidence bey pri: mitith, marke xX. 1p beers 
an endorsement ° Filed June Doth. Is72 The evidence of Alfred 


Jumes. regist rof the U.S. land othice. slows that no - Ispeniston of 
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the township plat of 2 south, 13 west, was had on the 15th of January, 
S72; that the reference in the application that a portion of the 
land claimed by defendant was suspended by the Department must 
have been June lth, IS72, as James’ evidence states that the town- 

ship plat 2 south, 13 west, was suspended from Mareh 12th, 
15] IS72, to June 15th, S72.) The application shows that the 

southeust ; St ction 21,2 south, range Lo west, Was not iupplied 
for. The application shows that Henry Ifancock, as attorney-in- 
fact for Madward Merrill, made the oath to the application July 27th, 
STZ. and not Edward Merrill. It was shown in evidence that 
Henry Hancock had no power of attorney toomake the application. 

Finding No. 7 is not sustained by the evidence, in this, that por- 
tion of which states “on the 2ZOth dav of December, S75, the said 
decision of the commissioners was aflirined by the Sceretary of the 
Interior.” 

The evidence of the Secretary's decision of that date, that he did 
not consider it under the act of July 25d. 1866, but that the location 
accepted by the register of the U.S. land office on May 12th, 1S68, 
although never reported at Washington antil November, 1875, it 
was sufficient to vlVe itto the State without the Department eNit- 
ning for whom the location Was mide. 

Finding Noo S. That portion of the finding which states the said, 
land “was by the Acting Commissioner of the General Land Office 
duly certified over to the State of California in satisfaction of the 
said California school land warrant selection of Edward Merrill for 
warrants No. 227 for 520 acres of land.” 

There is no evidence in support of such conclusion. The 

1.2 certificate states that the land was selected by the State on 

the 12th of May, 1S6s, under the provisions of the act of Con- 

gress approved Sept. 4th, ISd): that the same was approved subject 

to any valid Interfering rights Which hiayv have existed at the date 
of selection. 

linding No. is not sustamed by the evidence “that the aforesaid 
decision of the Comer of the Cueneral Land Otftee, atlirmed bry thie 
Secretary of the Interior in favor of edward Merrill, was liet procured 
by fraudulent representations and contrivances of the defendant, and 
the mistake in law of the said Commissioner and Secretary of the 
Interior and the want of information of the facts concerning the 
location of Edward Merrill aforesaid.” 

The evidence shows that under the appleation upon which the 
Commission r de chded this (iim oradast the plarntith threat the def nil- 
ant, Kdward Merrill, by his attorney, Henry Haneock, represented 


é 


that le was the holder of the State title under a location of <chool 
land warrants made on June 25d. 1857: that the same covered the 
east halfof section 21, tp 2 south, range 15 W.oS. 2B. Mo: that said 
land was not, at the date of its location or at the date of the Jutssage 
of the act of Congress, July 25d, 1866, held or claimed under any 
Spanish or Mexican grant: that said selection was surveved under 

authority of the Stat of California, and was sold to Vour it}- 
1. de> plicant aus a purchaser In good tuith: all of whieh represen: 

tutions are false and fraudulent. The evidgnce shows in this 


ow 
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ease that said land was claimed by the owners of the Tajauta rancho 
at that time, as a purchaser in good faith, and the tithe — from the 
State. The evidence of the yornt decision of the register and re- 
ceiver of the UL. SS. land oflice shows no title was ever offered in 
evidence. It was a mistake in law and of the facts in the Com- 
missioner to decide that the defendant had a rielit lo purchase 
sald land under an application, wherein it sets forth that the 
land was suspended at the time, and whereon no claim. to peur 
chase Is made. The jomnt decision oft the revister ane recerver 
in the case of Iloward and others vs. bvdward Merrill and the 
State of California, shows that “there is no evidence that Merrill, 
by himself or through his agent, offered to make proof of lis alleged 
purchase within the time and according to the requirements of the 
said act of 1566,or that heat any time or in any manner made such 
offer.” 

The evidence of Plaintiff's Ex. “40° states the requirements of 
the Land Department of the UL S.issued by the Department August 
Ith. Isc l, 11) taking proof of clains tinier the act of Coneress itph- 
proved July 25d, 1866, to quiet land tithes in California “that in 

all Cases where the State claims lene by virtue of sel ction nied 
lod stile as afore sata, if hes bean cde c'rnie 7 Pherae SSULFN, by lore pproy- 

Ine such selections and listing the same tothe State, to require 
that certified copics of the following papers should be tiled, viz: 

ol Applications for the purchase of lanes. 

“Survey made by county surveyor, 

“Filing and approval of survey by the State surveyor general. 

“(Certificate of sale showing pavinent 

“Such copies must come from the office where the originals are 
filed, and not from a recorders or other county office, where they 
are sill tis be re corded.” i 

This evidence, as required, Was not produced before the Di part. 
ment, and the Commissioner Was tilstaken in the faets of proot rt'- 
quired, The Commissioners decision of September 2s, DST 4, in this 
Cause suave it Was not the practices ont thi |) preerebane bit ten ve puire of in- 
dividuals to file their claims until subsequent to December Sth, 
ISgo. Which instruction shows lis miistak: Phe allegation in the 
complaint Whit Ie 1 if chara S tne fia bedthlent or presse Pitsatlestis ghbie 
contrivances of the defendant on Proctriire Hel dheeispon frome the 
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the court in error. 

Finding No. L1—* That defendant Merrill was the owner of school] 

land warrant No. 227 at the time of his making app tion in the 

CoS. land office and a long 1 | : “is 

dence. The certificate made by Henry Hancock, county survevor, 
10—321 
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Iti 1S5-4. shows that he located sail warrant No. 224 for W. : B. 


Suntorad ; thaeat the Wilrraht Was issued by the State of California to 
Charles 1}. Judah and assivned by him to Sanford. Phere Is ho 


record that sacl Warrant Was ever Hoated or relocated, iis <hown by 
evidence of A. W. Potts, county clerk: there is no evidence that said 
warrant Was ever assigned by Santord to Merrill; the only evidence 
offered is that Leander Ransom sent to the surveyor veneral of Cal- 
ifornia duplicate warrants of 227 and 156, and the surveyor general 
ies that they are on file in his oftice. This evidence is Insuth- 
cient to prove that defendant Merrill was the owner of them. The 


original lob Was offered in evidence by the plaintitf, in whom the 
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Lah cConnectioti a COPY from -survevor veneral of 4 alifornia of thie 
returns of that tion. 
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Srd. The court erred in admitting the loeation of J.C. Merrill 
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Accom mad od Mm certificate of the locating agent. 
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ith. Phe court erred in admitting the certificate of abstract ol 
California school land location of May, 186s, by the register ol U.8. 


Sth. The court erred in admitting “Ex. A 14,” and the published 
record of the surveyor general offered in connection herewith. 
(sth. ‘dhe court errs itl admitting thie certificate of survevor Geli- 
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warrants 
Sth. The court erred in admitting the extract from opinion of the 
Commissioner of General Land Office found in tolios 256 to 200, in- 
clusive, In primted transeript used onthe last trial. 
Corby Liha eourt err | IT) admitting the CODY ot deelsion oft 
ay the Secretarv of the Interior to show the errant Tajauta lial 
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Lith. The court erred in admitting defendant's Ex. “A 13. 


the 


Secretary's decision dated Is72, in the matter of the survey of the 
survey of the Pajauta rancho 
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12. Errors in each of the two conclusions of law from the facts set 
forth in the tindings of the court. 
HARTMAN & HALEY, 
A. BRUNSON anv V. E. HOWARD, 
Atlorneys for Plaintiff. 
Filed September 9th, 1S7S. 


The foregoing statement on notice for a new trial is hereby allowed 
and is correct. 
October Sth, 1S7S. 
SEPULVEDA, Judge. 
Filed October Sth, 1S7S. 
NOVEMBER 18, IS7S. 
Motion for new trial submitted and denied. Thirty days’ stay 
granted, 


15S Noties of Appeal. 
(Tithe of court and cause.) 


You will please take notice that the plaintiff in the above-entitled 
action hereby appeals to the supreme court of the State from the 
judgement therein made and entered in the said distriet court on the 
oth day of August, A. D. IS7S. in faver of the defendant in said 
action and against said plaimtil, and from the whole thereof Also 
fro:a the order of court overruling the p 
trial made and entered tn said) district 
of November, A. D). IS7S 

Dated this 15th day of December, A.D. IS7s. 

Yours, &e., 
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Received a copy of the within notice 
HENRY PANCOCK, 
lity for Defendant 
Filed December Lith, 187s. | 
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on first trial, extracts from court records, to wit, date of first trial, 
time of rendering and filing findings and judgment, time of filing 
motion and of statement for new trinl] and denial, time of service ot 
notice of appeal, extracts from remittitur, date of trial In supreme 
court, date of filing of remittitur, time allowed plaintiff to amend 
complaint, and time allowed defendant to answer, amended COlil- 
plaint, answer to amended complaint, findings, judgment, notice of 
intention to move for new trial, statement on motion for new trial, 
minutes of court, submission of motion for new trial and dental of 
sume, and notice of appeal, 

And | further certify that an undertaking on appeal, in due form, 
has been properly tiled herein within the time preseribed by law. 

fh witness whereof [T have hereunto set nv hand and atlixed the 
seal of said district court this Sth day cr] January, A. D. 18¢%. 

A. W. POU, Gere, 
By CHARLES FE. JUDD, Deputy. 


108 16] : O44. 
Nuthiisixsion ot ( Whites . 
[ni thie Supreni Court of the State of California. [In Bans. 
(litle of Court and Cause.) 
Argued and submitted Oct, 15. isso, 
lee Judgment, 
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165 Opinion. ( hil J January 24. ISS].) 
In the Supreme Court of the State of Calitormuia. In Dank. 


Mace } 
ix, No. $4. 

Mernits. J 
On the 22d dav of June, 1857, J.C. Merrill, attornev-in-faet of 
Kdward Merrill. located a school land warrant on the southest 
quarter of section 21, ‘T. 2 south, range 15 west, S. DB. ML. whieh was 
then un-urveyved land of the United States. On the Oth of April, 
ISOS, Merrill applied to the surveyor general to relocate the war- 
rabit tpoon the same land. and on the DTith of August, PS6s, the lo- 
cation Was thade by the State locating agent. On the 27th of July, 
STZ. Merrill tiled in the United States land offiee an application 


ty purchase site leaniel under the provisions of sections Land o of an 
act of (Congres- “auicting lane titles in Calitormialy’ approve 7 July 
oh 1 NOt), Merrill's right te purchase Wiis contested Ly Nace. the 
chpepne Learnt Dae rein, senna denied by the local land officers. An cLpopne al 
Was taken to the Commnisstoner of the General Land Otfies and trom 
thence ic the Secretary of the Prterior. Let lithe Cotmimisstone ricitied 
Secs tary were of the Op Ton thasat thie levesat ion bry \I. rril] Wits vale, 
ned on purstlance thereof the land was duly certitied over to the 
State in satisfaction of said selection and location, 

[In Wilkinson es Merrill, 52 Cal. d2 boat was beld that the deeision 
of the Lane Pepartrnent of the United States, to whieh “all the 
questions of law ane fact } rtsatneing to the proceeding Were speenilly 
contich é. Wiis conclusive iis aig iiuist the Uonited States and eraillist 
the plaintil in that action, who subsequently attempted to acqnire 
the tithe from the State. 

As before stated, the cupopoeticanit herein Was a paarty te the contest 
before the Land Department, to which the court refers in 
above cited, and the decision of the Department, if conelusive as 
adnist Wiikinsen, I~ ay lallv se oats aercildis chpope leant Tlie latte 
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The affidavit for location 1+: 

“i. é. © Merri, of San 
being duly sworn, deposes and say 
purchaseand location, ete. 
the land so deseribed adverse 
located.” 
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164 In the Supreme Court of the United States. 


Warren HH. Mace, Plaintiffin Error, 
is 


Epwarpb Merritt, Defendant in Error. 


Know all men by these presents that we, John TH. Jones and 
George S. Rowan, are held and firmly bound unto Edward Merrill, | 
said defendant in error, in the sum of three hundred dollars, lawful 
money of the United States of America, to be paid te the said Ed- 
ward Merrill, bis executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, and of each 
— us, jointly and severally, and our and cach of our heirs,executors, 
and administrators, firmly by these presents. 

Sealed with our seals. Dated this eighteenth day of January, A. 

DD). 1SS5. 
165 Whereas Warren Il. Mace has prosecuted a writ of error to 
the Supreme Court of the United States to reverse the judg- 
ment rendered in the cause entitled Warren TL. Mace against Ed- 
ward Merrill (No. Hb 42) by the supreine court of the State of (‘all- 
fornia: 

Now, therefore, the condition of this obligation is such that if the 
above-named Warren TH. Mace shall prosecute his said writ of error 
to effect and answer all costs if he shall fail to make good his 
plea, then this obligation shall he void: otherwise to remain 11) full 
force and viriue. 

JOLIN TL. JONES. [sean] 
GhO. D. ROWAN, aes 


Signe d, sealed, and delivered in the Presence of— 


UNITED STATES OF AMERICA. 
District and Nhithe ft California ‘ 


166 Johu HH. Jones and Geo. D. Rowan, being duly sworn, each 
for liinaself, alid hot for the cothis ce deposes ariel SuVs that he Is 
a resident and householder in said State of California, and is worth 
the sum: of three hundred dollars, lawful money of the United States 
of Atmerica, exclusive of pereopn TV CNET from execution anid over 
and above lis just debts and liabilities. 
JOHN H. dOXES. 
GhO. DD. ROWAN, 


Subseribed ania “Worl to by fore Phi’ this elohites nth dav of Janu- 
ary, A. D. 1SS3. | 
[SEAL. | JOHN W. MeCARTITY, 
Clerk Nupreine Court, 
sy JOIN T. GAFFEY, 
Deputy Clerk. 


a 


Approved Jan’y 20th, 1Ss3 
Rk. F. MORRISON, 
( he le f dustice of Calitorn Ht, 


an 
— 4 
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Endorsed: Filed January 20th, 18835. Jno. W. MeCarthy, clerk, 
per Jno. Nilsby, dep. clerk. 


167 [ Endorsed : | Supreme (Court of thre [nite : States, War- 
ren Il. Mace, pl ff in error, vs. Eetward Me “a .dett in error. 
Bondon writ of error. Filed 20th Jany, Iss5. Jno. W MeCarthy 


clerk, per Jno. Kilsby, dep. clerk. 


168 Writ of Error 
Unirep SrTates or AMERICA. ss: 


The President of thr Lite d States of Americn to the Justices of the 
supreme court of the State of California, Crreeting : 


Because in the record and pro ceedings, and also in’ the rendition 
of the judgement of a plea which is in the said supreme court before 
vou, between Warren IL. Mace, plaintul in rol and Edward Mer- 
rill, defendant in error, a manif -t error hat] 
damage of the sritd plaimtith in Crror, as Is compl: bint LP pears, 
and it being fit that the error, if any there hath been, should be 
duly corrected and full and speedy justice done to the parties afere- 
seid inl this belialf, Vou are hereby comraneded if judgement te 
therein given that then, under your seal, distinetiv and openly, vou 
send the recore anid proceedings ator sede W Lut) tll thiters Corneceril- 
Ing the same, to the Supreme Court of the United States, together 
with thus writ, =o that vou have the same at the eitvol W ashineton. 
In the District of- Columbia, on the second Monday of Oetober next. 
In the sat U.S. Supreme Court to be there and then held. that. the 


Ih: Lp prey d.to the vreat 


record and proceedings aforesaid be- ins} ected, the said U.S. Suprenmy 
Court Paty’ ‘ause further to be done therein te eorrect thiaat error 
what ofr ofit ih} TT according ly thie law ane CUSTOM OO wat Lo raite 
States heutl be done. 


Witness the Ifon. Morrison R. Waite. Chief Justice of the Supreme 


(Court ol thi | hited states, this " An of Jat ry nthe vear ol 
} ’ e ’ } ' ’ ' } ’ ; ‘ 
our Lord one thousand erelit Ppirtaedi reed lhed prV-Tires mid of the 
, " 'y | ’ ] ‘ .% Tm | gi 
Independenee of thy nitedd States the ot ptebaaei es sane — (Lie th) 
[The Seal of the Cireuit ¢ t. District of ¢ 
‘ 


L. S. B. SAWYER, ¢ 
By J. F. O'BEIRNE, Deputy Clerk 


The above writ oOreyror 1s aT rs by allowes 


lenidorsed aS ee United States Supreme | irl Warres i] 
Mace, pl tf in error, vs. Edward Merrill, dett in error, Writ of error 
Filed Jan’y 16, ’s5.) J. N. MeCarthy, by ©. Harlan, deputy 
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169 STATE OF CALIFORNIA, Fay 


SN 


City and County of San Francisco, § 
In the Supreme Court of the United Stutes of America. 
Warren H. Mace, Plaintiff in Error. 


t. 


Epwarp Merrite. Defendant in Error. 


Wm. M. Van Dyke, being duly sworn, deposes and says that he 
is and was at all the times hereinafter mentioned a male citizen of 
the U hited States over the age of twe pelle Vears and nota party 
to the above entith | actiol «| that e has hot ane hever has had 
any pecuniary or other interest eae that on the 16th day of 
January, A. D. 1883, at the city nied county of San Francisco, State 
of California. on behalf of the plaintiff in error, de ponent served the - 
citation in the above entitled action, hereto annexed, on = said 
Edward Merrill, detendant in error, by mailing to said Edward 

Merrill, defendant in error, a true copy of sald citation 

17v throug h the United States mail * de positing said copy in 
ice a itv and COUNLY OF . San 

cisco, properly enclosed in a sealed envelope, addresse dl to him, 
said Edward Merrill, at the citv of New Bedford, State of Massa- 


, ’ , . , 
chusetts, and that deponent prepald the postage thereon. 
a ~ 


WM. M. VAN DYKE. 
Subscribed and sworn to before me this 17th day of January, A. 


[Seal 7. A R : LU. S. Commissi San Franciseo. (‘s) 1 
J. A. ROBINSON. 


[7 S. Commissioner. 


4 — ‘ ] } ® 2 ’ , 
You are h Vv eited and admonished to be and ap - ar at the 
supreme court of the United States. ta he held at the Was! 
Lorem Lt a : wm Theta at the of iusthi- 
ington, in the Wistrict of Columbia. on the seeond Moy day Of Ucto- 
} = ° ° 
ber, A. D. 1SS3. pursuant to a writ of error filed in the elerk’s office 
, an .* ‘ . * oa ® > 7 > > . “yy see i i ain : 
he suprem fthes ot California, wherein Warren H. 
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Witness the H rable Robert EF. Morrison, chief justice of the 
supreme court of the State of California, this 16th day of January, 
A. D. ISS3.and of t Prac yi r tthe United Stet es thr 1OTth. 
ROBERT F. MORRISON, 


f serail af alice ot ( vs “fornia. 


me 


| Endors d:| 6442 xu ited St ites SUpremn (‘ou rt. Warren I]. 
Mace, pl tfinerror, os. Edward Merrill, deftin error. Citation. Filed 
Janv 17, 83. J. W. MeCarthy, per J. 8. Willias a 


EEE EES 


WARREN H. MACE VS. EDWARD MERRILL. S3 


172 Clerk's Certificate. 
In the Supreme Court of the State of California. 


Warren H. Mace, Plaintiff in Error, 
Us, 


Epwarp Merrit, Defendant in Error. 


I, John W. Met ‘arthy, clerk of the supreme court of the State of 
California, do hereby certify that the foregoing one hundred and 
seventy-one pages, numbered from two to one hundred and seventy- 
OG, both numbers Inclusive, contain a full, true, and correct trans- 
cript of the proceedings in the cause above entitled, and that the 
same together constitute the return to the annexed writ of error. 

Witness my hand and the seal of the said supreme court this 29th 
day of August, 1555. 

[Seal Supreme Court of California. ] 
J. W. McCARTHY, Clerk, 
Per JOS. WILLIAMS, Deputy Clerk. 


mndorsed on cover: California supreme court. No. O21. War- 
ren H. Mace, plaintiff in error, vs. Edward Merrill. Filed 2nd Octo- 
ber, LSS3. 


Lin dais 


IN THE 


Supreme ( ourt of the {] nite States 


OCTOBER TERM, 1886. 


WARREN H. MACE. } 


Plaintiff in Error, 


vs, | . Vo. iO. 


| 
EDWARD MERRILL. | 


In Error to the Supreme Court of the State of 
California. 


BRIEF FOR PLAINTIFF IN ERROR. 


A. T. BRITTON, 
A. B. BROWNE, 
W. H. SMITH, 


Afllorneyvs. 


WASHINGTON = 
(z7pso~ Bros... Persters anp Book pinpers. 
DSSS, 


Supreme Court of the elnited States. 


OcToBer TERM, 1886. 


* 


WARREN H. MACE, Puarntirr iw Error, | 
EDWARD MERRILL. | 


ln krrvor to the Nupre wee Court of the Nhat of Culifornid. 
BRIEF FOR PLAINTIFF IN ERROR. 
> 
STATEMENT, 


Plaintiff Mace is a citizen of California. Defendant 
Merrill isa resident of Massachusetts. 

The controversy involves the right of Possession and 
ownership of one hunclred sinned SIXT) aweres of land in Los 
Angeles county, California, of the sworn value of 5.000. 
(Ree., 12.) 

The Federal questions involved are : 

1. Whether a certain State selection, under which de- 
fendant Merrill claims the land in controversy, was mice 


at a time when the land was reserved therefrom by ine ln. 
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pis: 0: 


be SR pte 


versed in the State Supreme Court, and cause remanded 
. os ‘ . | : | = 
tor hew trial. Rece.. Fe. Stel ' eesti te 1 
Pa « . , . P ** . . ’ ’ 
judgment for defendant Merrill, Ree. 21.0 which was at 
firtuerdt OV the State supr me Court. Ree. 6 
T m } . } . , | : . , ° 
O reVerse this latter Judument the cause is brought te 


this Court. 

The amended complaint filed bv leave of Court porter Ca 
the second trial, and the answer therete. constitute the 
essential pleadings in the cause. 

Such complaint avers, | Ree. 8-12 

1. That until January 8, 1873, the S. FE. } see. 21, tp. 
2 south. range 13 west, (the land in contest.) * was situated 
’ within nel covered bry thie eXtertor limits of the Mi \ieoun 
= Spanish grant called Tajauta, ino settd Los Angeles 
"county, as claimed In the owners thereof, That on 
sittd date the SUPVeN thereof, excluding thi learned biesa'e itl 
Contest, Was finally approved by the Secretary of the Interior, 
amd such tract became for the first time public land of 
the United States ~ sul et to location under the liws of 
* the United States, and the State of California 

2. That since April 20, LSet, prlceanatatt has been mm eon 
tinuous exclusive POSSeSSLOn, havitu tu adWe ines brertise ania 
other lmprovements worth SLOOO: that he is a quealitied 
pre-emptor, caniel Hitiedtatels on tilimer of the privet ot pruals 
lic survey in the local land office, Now. 24. Psa, tiled) lis 
declarators statement therefor as a pores tipeten . that, on 
settling, he filed notice of his possessory claim in the 
county recorders ofthese, under thee Stete law that bee 
settled ly coblsent of Codie’ brancises Miaeesn, Whine hisacl hurting 
the entire Vear LSS, and te date of prlcanentatl s Se ttl tisenit, 
resided on the lanl iis it quatlitied prre erp tor, having meet 
thed with the intention of acquiring title try prresmerrenpotberns, 

$. That about October, IST5, plaintiff! offered proof of 


his settlement, qualitications, Ve. aS a pre-enipter Does Pevn 


San Francisco on April 
On) May 12. Sus. when 
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“And defendant admits that said Mesa settled on the 
“said SA. 4° (the land here in dispute) * with the inten- 
‘tion of acquiring tithe by pre-emption.” 


4. That the joint decision of the Register and Receiver in 
favor of plaintiff as recited in his complaint was reversed 
by the Commissioner of the General Land Office, whose 
action was affirmed by the Secretary of the Interior, anid 
thereunder the land certified to the State for defendant's 
benetit under the said act of LS66. 

5. That in due time and manner defendant made proof 
of luis right under the act of L866. 

6. That he mide proper application ti purchase said 
lnnel from the State, and that same was selected for his 


henetit ly the State locating agent. 


The cause was tried without a jury. The findings of the 
trial court (Ree. ES 21) are in substance 

lL. That in June, 1857, this tract, with others, was duly 
located and selected on behalf of the State, with school- 
land warrant, No. 227 320 acres, by Edward Merrill, de- 
fencant heremn under the State law of May >, bS5v, pro- 
viding for the disposal of the 500,000) acres of land 
vranted to the State by Congress. 

2. That the land in suit was once included within the 
exterior limits of the Mexican oviainit Tajauta, but at date 
of said location the then owners of that rancho did not 
claim this tract asa portion of ther leaned, and that the 


survey of said grant became final under the act of June 
14. LS60. before the pISsstice of the act of July 23. LS66. 

3. That the township plat 2 south, range 13) west, S. 
Bb. M. was tiled in the local land office at San Prancisce 
April 27, D868: was withdrawn during the latter part of 
May, IS6S, and retiled in said office after its transfer to 


Los Angeles cn} November .: # IS7 1. 


- 
‘ 


4. That on May 12, 1868, in accordance with the then 
practice of the U.S. Land Department, and at the instance 
of J.C. Merrill, attornev-in-faet for Edward Merrill, the 
State selected the land in’ dispute, under said school-land 
warrant, No. 227, under sections Land 3 of the act of Con- 
gress of July 23d, 1866, and that same was accepted by: 
the Register, un entry thereof made on the tract-book 
of his office. 

>. That on January 13. IS72. Edward Merrill applied, 
by his attorney-in-fact, Henry Hancock, under the Ist and 
Sd sections of the act of July 25, 1866, to purchase the 
land in dispute, and made oath thereto July 27, 1872, and 
thereafter, up to March 20, 1875, other and supplemental 
applications were filed on Merrills behalf for such pur- 
chase. 

t), That in a contest between thre parties hereto the local 
land officers on April 8, IS74, decided adversely to the de- 
fendant Merrill, but on September 28, I874, such decision 
was reversed by the Commissioner of the Creneral Land 
Othiee, whose decision was atiirmed by the Secretary of [i- 
terior December 20, 1875. 9 That thereunder the tiling of 
Mace was canceled i Dernuiars 12. IS7h. sunned the leaned certi- 
fie’ to the State Mareh 2O, IS76. in satisfaction of said 
Mernlls school-land warrant. That such deectstoms, and 
the evidence ofthe parties named in the complaint, was net 
procured by fraud nor the mistake of said offiertds. 

i. That Merrill yy himself nil his nore nts Th prot of 
his purchase within the time required by the net of dials 
23 1866. That he was the owner of the satd school-land 
warrant long before making application to purchase under 
said act. 

S. That plarutittis not the owner of said warrant, but on 
November ZO, IS74, tiled with the Stat Survevor-Crenera] 
nh application to purehiase the lane with a protest auraiiast 


issue of any evidence of tithe to defendant. 


x 


The conclusion of law therefrom was (Ree., 21). that the 
State held the land in trust for Merrill, who was entitled to 
a patent therefor 

The stateruent on motion for a new trial sets forth all 
the evidence in the cause, assigns errors in the findings 
aud rulings of the Court, recites exceptions to such tind- 
ings. and concludes with assigning errors of law occurring 


ou the trial and cluly excepted to. all of which was allowed 


“na certified by thre rr » | itudge is correct, 


Motion for new trial was overruled. 


Lp peas the Stute Supreme Court tfirmedt the judgment he- 

ow }; iG It. Obits at <* “7 Is based 7) the ' 
beatin ) sat} € corti \\ rile rtp Vi. rriil. 5m Cal ; 
240) ane reathiriuis e rule therein declared that the cle- 


wsion of the Federal Land Department. to which “ all the 
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Firtu. In failing to recognize the legal rights and prior 
equities of the plaintiffin error and to render judgment 
accordingly. 


ARGUMENT. 


Bs the Code of Civil Procedure of California, (see. 307.) 
but one form of action is prescribed.  Thereunder law and 
equits are so blended that matter falling under either head 
mav be plead and proven. 

(roodiin N. Thamiond, VW Cal... 16%. 


Henee in the present action and under such procedure, 
the result to be reached is an ascertainment of the vers 
right of the matter in dispute, and which party, if either, 
is entitled to the land. 

Against such right the legal title outstanding in the State 
Interposes no bar. As was said in Jerry ve Megerde, (24 
Cal. 600. if land be selected in satisfaction of a yvrant to 
thie State, W hich Is in the POSsession of TL nhs prres~ecdiape- 
tor, the State cannot COnVEY a valid tith: thereto, and such 
pre-emiptor mits In ey} etment attack the State pritent 

Ascertainment of such right in thie pr Teese nt cuse heces- 
sarily brings into review the entire proceeding, involves 
consideration of the facts proven before. and the coneln 
sions of facet and law thereon reached by. the Land Ds 
partment. Otherwise there is a manifest failure of justice 

Thus in Sohasen vi Loersley AS Weld. 73) this Court. 
Whilst conceding the tinalitv of the decisions of the Land 
Deprartiuent Ubpren questions of fact “in the absence of 
‘fraud, or imposition or mistake.” affirmed the power of 
a court of equity to review Its decisions upon question: 


of law. aT) | te reeVeerse and Correct sate 


ee 
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So also in Smelting Co. v. he mp, (104 U.S., G41.) the 
Court reafirmed the doctrine of former cases, holding that 
Where the Land Department mace Conve Vvanee of land not 
within its lawful jurisdiction, whether by previous disposal, 
reservation, or otherwise, its action * disclosing a want of 
* jurisdiction may be considered by a court of law.” 

In the light of these decisions, and the inherent nature 
of this Cisse’, the decision of the Court below, holding the 
dleclsious of the Laan Department conclusive here ULprons 
both the facts and law, is manifestly erroneous. Afthrin- 
ance of such a rule would destroy the power of equity to 
erant vy relief, and the jurisdiction of a court of law to 
ascertain the existence and concition of the subject-matter 


on Which such executive action was operative, 


The tinding i (Ree. IS) that in Jane, 1857, defenciant 
Merrill located the land 1) dispute with school-lanel Witl- 
rant issued uncer the State act of Maas 3. Sov. as mm prurt 
satisfaction of the grant of SUOLQ00 aeres to the State. 
The land had not then been surveved by the United 
Stites. 

The decisions of the State Court are uniform, that the 
location of a) school-land Warrant. Issued under the State 
act of Mav 3. 1852. upon unsurveved lands of the United 
Stutes, is void. and confers no right whatever Liprern thie 


locator. 
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In such view it becomes UD Tecessairsy to consider thre 
further tinding «(Ree., 19) that at such date the land which 
“was once Included within the exterior limits of the Mex 
‘dean uriant called Tajaute ~ Wats tot se charmed by the 


then owners thereof. 
III. 


Was this void location of LSO7. contirmied bry the lst seniel 
3c sections of the Federal act of duly 25, LS66 ? 


Those sections provide : 


* That in all cases where the State of California lias 
‘ heretofore made selections of ens portion of the pulilie 
‘domain in part satisfaction of any grant made to said 
* State by ctnn net of Conuress, mel bias disposed of the 
‘same to purchasers in good faith under her laws, the 
‘ lancls so) selected shall boee, sini heelys are’, contirmied to 
‘sail State : 
sae Provided, That lhe selection bristede: Ivy subd State eon 
‘trary to existing laws shall be confirmed by this aet for 
. lands to which tis nlverse pre-e iption, lycopene steel, ov 
‘other right has, at the date of the passage of this act, 
‘been acquired by any settler under the hows of the United 
‘States, or to anv lands which have been reserved for 
; naval, military, or Drvcdisan pPULP poses ny thie Uo riitest States, 
‘orto ‘this mineral leaned, or to suney levnael biesLel or clatpaedt 
' nncher nN viel Meexiecn en) Spucnish erant, or te ‘nny 
: leanned Which, rut thie tiie of the pretsscipte’ of this act. was 
‘apeluded within the limits oft eV terwen, city, or Villu. 
‘or within the county of San Pranetseo: Aad proveded 
* further, That thi State oft C'slifeornite still beet Peas ive 
“under this act a vrenter quiantity of tamed for sehool on 
: luprovement prUlP presses then she is entitled te bry laws 


mare? i Nad he at purth 6 €4eete head ‘That Ww hpere thie 
: selections named in seetion ome of this aet bliave been 
‘aomade from: tameds whieh obiave mot been survevedd tr 
tutherits of thie United Stites, bovet Whiterhi Secleetpeoms bisave 
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‘been surveved by authority of and under the laws of 
sad State, anil the lands sold to purchasers inl good 
‘faith under the laws of the State. such selections shall, 
from the date of the puissage of this act. when marked 
‘otf and designated in thre fie lal, have the same force and 
effect as the pre-emption rights of a settler upon unsur- 
veved public land, and if, upon survey of such lands by 
‘the United States, the lines of the two SULVEVS shall be 
: found not To wevree, the selections shall be so) changed its 
‘to include those legal subdivisions which nearest con- 
‘form to the identical land included in the State SUPVeY 
and selection. Upon the tiling with the Register of the 
* proper United States Land Office of the township plat 
‘in which anv such selection of unsurveved land is loe- 
‘cated, the holder of the State tithe shall be allowed the 
*satue thine to present and prove up lis purchase and 
~ claim under this act as is allowed pre-emptors under ex- 
: Istine laws “ nil if found in accordance with section olies 
‘ot this act thre lene ‘ ribraced therein shall Lye certitied 
“over to the State by the Commissioner of the Creneral 


Losec ( thee. 


Was this lind. “at the date of the Puissiaigre of this act. 
* The ld (>) clatmed Ubeder ‘tris valicl Mi. Ylenn or 

ws Speish erant._ \\. bacabnetenn it Wiis. 

The tinding is Ree... 1 Now 3: 

+ “Phatthe said S. Eo} section was once included within the 
~extertor lmmits of che Mexican grant called Tajauta, but 
‘at the date of said location of the said California school- 
* Jamd warrant the then owners of the said rancho did not 
‘clan the said S. E.} of section 21 as being a portion of 
‘their land. and that the United States surve \ of the said 
* rancho Pajauta excluding it becnuse fect) a tinal sur- 
vey, under the provisious of the act of Congress approved 
* June L4, L860, prior to the passage of the act of July 


25, LS60. quieting land tithes in Californa.” 


‘g?) . ’ . . > — . 
Phe exeeptions to the tindings | Ree. oO) aver, cater alee: 


* Finding No. 5 admits that said S. EL} was included 


_sA— 


es cere 
2. —— . 
> 


Within the extertor limits of the Mexican grant Peayaute, 
" Out at thie date of the location of defendants schow 
*land warrant the owners did not claim said land 


| 


, , 
here Is ho e Viele lice To Supp mt Chis tinveditig. thi ST etts, 


"ho evidence was off real to show that at the thare of the 
‘location claimed the owners of the Tajauta ranche did 
‘not claim said land. There ts no evidence to justify 
‘that portion of the finding wherein it states this land was 
~exeluded by of the US. Surveyv of said ranche's 
: boeseonnnd Dnge tinal THe riict of Conunre =, dutie | i. Psi perder 
"to the pretreat of the act of duly +; Fi Lsoe The le Is hw 
“evidence that the SUPVEN of the rancho Tajauta awit 
tinal under the act of Conuress, of) Jane LE PS. On 
* the Contrary, the evidemee of the preite nt of the Tajauta 
‘rancho shows that it was not tinalls approvect until the 
“Sth day of January, IS75 > the application of the owners 
: of the ranehe to pureliise sit southeast : of al 21, 
"2 south, range 13. under the 7th section of the act of 
July 25, S66, after the decision of the Secretary of the 
* Interior, in IS72, Uhpreons the mintter of the SuUPVves of sated 
‘rancho as mide im PSo8 > the suspension by order of the 


: Depocartinenit of thie: township picts until titsal cleternartiia 
: thon oft the Pajeciites elain ~ the deerston of the Seer tars 
‘of the Interior in the case of Dull eS. Po RRL, tied 
‘an November, IST7 + the defendsant’s evidenee of the a 
of map and survey made in DSos, showing two boundary 
‘jines, with note thereon stating that the approval of thre 


i. s. Survevor-Creneral hiseel breed prtibelishiert Without 


* showing that the SUPrves listed beeen preatolisdie douitiedes jthe 
“act of Congress. (o7) dune 14. 1860. Henry Hancock s 
‘evidence of the unfinished condition of the survey as mised 
* by him as Deputy US. Survevor in DPsos . the defend 

‘ants Exhibit A. 15. that in IS72 the matter of the sui 

‘vevoinade by Hancock in PS5S8 was then under conmstdes 

* ation and examination before the Seer tars of thie: Destewien 
" on app vet from: the Cornisstonmer, the Court erred in 
tinvedanage facts us proved bin thie foo prevbbigr ¢ wollte 

ane the fineling is contrary to the facts 


The act of June 14. S60. 12 State |) cba). prrerv pede ‘] 
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lL. That wheneverthe U.S. Survevor-General shall “have 
* caused any private land claim to be surveyed, and a plat 
‘to be made thereof, he shall give notice that the same 
‘has been done, and the survey and plat approved by him, 
I it publication Once zt week for tour weeks in two news- 

pt peks ‘ of prescribed locality. 

2. That thereon uni party POSSessiNge it quatitied interest, 
as preseribed Ly sec. 5 thereof, might on petition to the 
prPapver bhederal district court cause the survey to be returned 
therein for judicial hearing and determination upon the 
question of boundaries, 

3. dn the absence of such objection, or on determination 
of the question of boundaries by the proper court, It was 
nutde the “duty of the Survevor-General to transmit, with- 
“out delay, the plat or survey of the said claim to the 
‘General Land Othee, and the praitent for the land as sur- 

vevedshall forthwith be issued therefor,” * * * “and 
* the sail plat amid Sul Vev so tinally determined ly publica- 
"* Theda, onede 5. OF te Cree, as the case idhit\ Loe, shall have the 
‘same effect and validity in law as ifa patent for the land 
sso surveved had been issued by the United States.” 

From the te Stimons ot Henry Hancock, Ree., Hy.) it 
appears that he surveved the Tajauta rancho i LSos. 
Sane Was approved by the Survevor Creneral, Ne pt. ive 
PSO. sel pruutolisde db under the act of LSOU, su pre, between 


Lue. 3) itil (eto tey :. Lsoo. 
During such publication no objection to the survey was 
Peat 4% y } itis ttiissss ied) 7 this stipver\ ch the (renerial Toned 


(thie t ‘ Be batits T Phe y's ppesrec Ta) contest the preo- 


uissioner teld that the survey lad be- 


ivation Without oly cthon under the act 


lo 


of TS, hebruary See the Secretary of the Luterion 
attirmied that leeiston, The latter s hecision is Ti | iti 


this recored Ree... os.) it recites, cafes thet: 


tg Severn! questions ithe dritcle bry thie Leccerdiecdl colbsel 
ag whe have appeared for thee cletiuciuts. They bbisist. dst, 
“that he is not limited te ome league > anmed, Zab. that the 
ay Hancock SUPVes Is tot) tins. Ist, brececedtse: at Wats dincaede 
* before the pretssctore of the ae of PSO: cetnel, Bed, Lreesatane 
“ot was advertised before the approval by the Surveve 
a Gieneral, When it Shoulel biave: been after strech approval 


Davitrnecdicete ly thereafter (Ree. 26 SO) the erant claimants 
tiled in the local lane offiee ther epepeliecetion tw pruipe bits 
under the 7th section of the act of July Zs. PSG, the 
land elanmed bry them anal ‘ velincte A freon the official stibVers 
of the grant. including there: by subdivistonal description 
thie cpuarte = etio » deere dn eontroyve rs\. | hie’ tpaatewacal 
averments thereof were 

lL. Phat before the SUPVEy bistch boeccrcopepes Chancel boy thier ele 
cIsion of the Secretary, wee pore, etd Unie heeticd ppeaw echiadbepeddt 
thereby exelucded Preotey thie erpcatat yp plieatits pire histsecdt 


“tlie If crcvened fecith: Preotn tiie ne an Peete bn ihe Vidiee stich leetieds 


Teo toe Wath The rant gs tote cotidl comtipined 
Z a it sities sueh preurres tists Ttie\ bistel tise bEetprbervere 
mht Continwed dm the actual PPOssessiol of sthedy lattices 
Loan Thils ‘tprye bemtiod: SUtlutOnsS Was isstiedd tee thre 
pricil TITY ite erry ere. 4 thie’ ie t} ms. Le tprpoecaee chiel 
SLOW Cet Use Mf Non -) bSe2, whiv this tprpeticaatiens te 
i 
eriter sito 1 peeot te mWweel Yr ‘ » 
wo iin t stem bert ’ 7 ot a ‘ty a4 Siig 
| ~ ~ Vcor-€ oe bye? ; 4 i psterl + Pr \; 
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This application was rejected by the General Land 
Office Aug. 18, 1873, (Ree., 31,) for insufticient proof. 

Prom the foregoing it clearly appears that the land here 
in contest was © held or claimed” under a valid Mexican 
crant at date of the passage of the act of July 23, 1866, 
and such claim continuously asserted until as late as Aug. 
IS, LS73. 

The tinding, contrw, does wof declare that it was xvf so 
Clatmed ow that date. [tis simply that the Tajauta sur- 
vey became tinal under the act of L860, prior to the act of 
IS66. From this the assumption is indulged that it was 
wot so claimed as a part of s:aid vrant on July 23d, LS66. 
Non constat. 

The finality of the survey under the act of L860 is not 
the question here presented. The inquiry is, Was the land 
“claimed” thereunder within the meaning of the act of 
LS66. at date of the pLSSaee of that act ? 

Lh confirming selections made, as sec. 1 of the act of 
[S66 declares, * contrary to existing laws,” it was not the 
Purpose of that act to so continm avast eXisting wudverse 
Clanms of lawful origin. So careful was Congress to make 
its intention manifest that, after noting specific exceptions 
to such contirmation by homestead, pre-emption, AOL AC. 
it added the broad language “or ofher right.” 

Whatever tinalitv may have then attached to the Ta- 
jauta SULVeN, the eXception of land * held) or claimed ~ 
under a Mexican grant has operation wherever such claim 
existed ae fret. The language is not * lawfully ~ so held 
or clattined, nor can the word be Huported into the statute 
to vive it such meaning. That was sought to be done be- 
fore this Court ino LVewhall vo. Sanger 82 U.S... 761) in 
cousidering the act of 1855, which, in extending the settle- 
ment liws over the public lands in California, excepted, 


sifer die? SUCH Us Were clanmed under these private erabnts. 


But the Court answering such contention said (p. 160 :) 
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the Secretary of the Interior of November 21, 1877, in 
Dull vy. Southern Pacitic /?.22.. (Ree., 33-34.) which holds: 


* In the case of the Taj: uta grant the owner had prose- 
‘cuted his claim as required by the law, and continued to 
‘assert his right to the tract in question, which was not 

‘ finally ndjudicate «lt until the decision of the Secretary of 
‘the Interior was rendered.” 


The same rule was affirmed by the Secretary's decision 
of June 8, IS82, in /isher ve. AMantic & Pacitte PLP. Co., 
(Copps Land-Owner, vol. 9, p. S80.) The argument for 
the Company there was that, ina grant confirmed by natural 
boundaries, ascertaimment ofsuch boundaries demonstrated 
that all claim for ond outside thereof was unfounded. But 
the ruling was otherwise on the authority of Newhall v. 
Nee ry xpd, 

The distinction me the case at bar and that of Friusher 
Ve OConnor (Mo US. 102) 1s broad and manifest. There 
the survey of the ror land claim was made under see, 
Sof the act of July 25, D866, which provided that, on fail- 
ure of the owners of a contirmed claim to request a Survey 
thereof under the act of July 1. D864, within a preseribed 
period, it should be the duty of the U.S. Survevor-( ren- 
eral © to cause the lines of the pubhie SUPVOEVS to be 
~ extended over such land. and he shall set off in full satis- 
" faction of such rant, sinned according to the lites of the 
‘public surveys, the quantity of land confirmed in such 
* tinal decree, anal as nearly as can be done in accordance 
‘with such decree: and all the land not ineluded in) such 
‘erant as so set off shall be subject to the general land 
‘laws of the United States.” , 

Thereuncder the decision cited holds that the action of 
the Survevor-General inoso surveying off the private land 


clatm and filing plats of the public lands falling outside 


a 
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thereof was operative from its date, and the land returned 
thereby as excluded from the grant became at once, by the 
express «direction of the statute, “subject to the general 
“and laws of the United States.” 

That is not this case, nor can sich proceeding under 
the act of 1866 be apphed hereto. The Court there hold 
* that the survey is therefore to be treated as an ordinary 
* official survey of the public lands This is the surves 
of a private land elaim falling under another statute, and 
made subject to a different rule. 

Again, hy section 3 of the act of TS66, supra, selections 
of unsurveved lands, held by purchasers in good faith 
under the State, should, from the puissciye of the act, when 
marked off and designated in the field. “hhawe the same 
“force and effect as the pre-emption rights of a settler 
“ Upon unsurveved public lames.” And on tiling of the plat 
of official survey in the loeal land office, the holder of 
* the State title shall be allowed the same time te present 
‘and prove up his purchase and claim, under this aet, as is 
‘allowed pre-cmptors under existing laws.” 

15, the act of May 0), TSH2. 12 Stats . 400, see. To) the 
pre-emption clanmant upon tasurveved bonds was required 
* to file his decharators statement within three months 
‘ from the date of the reeeipt at the district land office ot 
* the approved plat of the township embracing such pore 
' eluption settlement. 

bby the testimony of Register James. (Ree. 25.) it 
appears that the township plat eHbreacma this tract 
was filed in the local land office at San Franeiseo on \poral 
2) TSOS. andl withdrawn therefrom im the lattes prart of 
May, IS68. It was refiled in the Los Angeles office, th 
land having been transferred to that district in the interim 
on November 24th, Ise. 

The finding is «Ree. Df. preer, oi that on Mav 12. DS6s. 


a> 
() 
at the instance of J.C. Mernill. attorney in fact for de- 
fendant Merrill, the land was selected in the U.S. local ! 


land office in part satisfaction of school-land warrant, 
No. 227, under sees. Land 3 of the act of July 23, 1866, 4 
by the State locating agent. 

This leved selection was Invalid 

1. Because at date thereof, and as shown nbove, the 
land was claimed under the Tajauta rancho, and the act 
of L866 did wef theretore authorize nor permit its selec- 
tion. 

, a The selection Wits wot pascle by or for kKdward Merrill. 
nor did it In any manner comply with the requirements of 
secs. Land 3 of said act of TS66, nor with the State law. 

v, Said section 5 required the Aol/er of the State title 
“to present and prove up his purchase and claim.” The 
record of this selection (Ree... LS ht)) makes he such proof, 
nor does it refer to the act of LS6Ob. 

4, ‘The holder of such title did hot make A aTRT | application. y— 
The application to purchase and affidavit of location are 
both signed “J.C. Merrill, as attorney in fact for ndward 
* Merrill,” and the oath of tllegianece, State and Federal, 
required by the State law of April 27, 1865, was made by 


» al -_ 


and signed “od. C. Merrill” 
The State locating agent certifies (Rec. 55 54) that 
tite xt and for t},, use of J. (', Mer- 


snme Is mide “af the 7 
rill. otto see i}, 


‘f 


On this ground, Myrick, Justice, dissented from the 


judgment below, (Mee. 77-79) holding that— 


Mi The application nicl afhidavits Were those of Jd, ci Moer- 
‘rill and bore no relation to the defendant, Edward Mer- 
‘rill The fact that J.C. Merrill signed himself as * at- & 
ol tore s 11 fact for ladward Merril] , makes he difference : 
Mae those words abe needs words ot description ; thie it})- 
re plication and athdavits were his own. ane not tor or on 
‘behalf of Edward Merrill.” 


There is nothing in the act of 1866) authorizing such 
pre vot ly an attorney, nor does the authority of J. C. Mer- 
rill to so act epyprear in the record. The proceeding prtir- 
ports to be had under the State law of April 2. LSS, 
Which by section 3 (Hittell’s Dig., sec. SOUS) requires th 
 atfidavits oft the person wishing te purchase said land” 

No such affidavits appear. 

The opinion of Myrick, Justice, holding the proceeding 
to have been by and for J.C. Mermnli alone, declares the 
established law, 

fn Weed ve Naerfed/e (46 Cal., 389) it is held that an ap- 
plication to purchase lands from the State must conform 
to the statute or it is invalid. And its approval by the 
State survevor-general does not raise the presumption 
that the appleation conformed to the statute. 

In Dwell vy. Crarg (2 Wheat., 45) this Court said, per 
Story, J.: 


“ An “vent or executor who covenants in his own Tiittne, 
‘and vet deseribes himself as qwent or executor, is per 
: sonilly Lia bodes, for the obvious reason that the one has no 
‘principal to build, and the other substitutes himself for 
“his principal.” 


In Liutit Vv. Breeirstey OY Johns. Ro, O54) the defendants 
by the name and deseription of J.B. Te b.. and J... 
trustees of the Dapotist Society, Ac. acknowledged them- 
selves to be breotaniel, The Court asa: “ It Is not thre Leonel 
‘ofthe Baptist Church. The addition of trustees to the 
‘names of the defendants is in this case a mere ex replee 
 PEPSONATH I, ' 

In Nlowe ve Wood (7 Cowen, 453) the defendant de- 
scribed limselfas “agent of Jo and Ro Ravmond, but he 
did net contract Intheir name, and it was held that he was 


prerse mally lise bole:. 
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The same rule was affirmed in Wiite v. Skinner, (18 
Johns. R., 307,) Burker v. Mechanics Lns. Co. (38 Wend., 94, ) 
Spencer v. kield. (10 Wend., S7.) 

The latter case holds— 


“Tf an attorney contract in his own name, describing 
* himself as agent or attorney for his principal, the con- 
“tract is the contract of the- attorney and not of the 
* principal.” 


c. At the date of such selection in 1868 the land was 
In the occupation of one Mesa as a qualified pre-emptor. 
This is alleged in the complaint, (Ree. 9, par. 5.) and ad- 
mitted in the answer, (Ree. 14, par. 4.) 

Plaintiff Mace swears (Ree. 35)— 


, It Wits occupied before | tor k possession by Francisca 
* Mesa, who was a qualified pre-emptor, and who held it 
“as a pre-emption claim.” 


Mesa mace ho record-claim, because during his occu- 
paney (to which Mace succeeded in April, 1869, by pur- 
chase of his possessory right) the township plat was on 
tile less than thirty days, whereas the law allowed him 
three months from such tiling wherein to record his claim. 
But the proven settlement of a qualitied pre-emptor at 
date of this alleged selection is sufficient under Federal 
law to defeat it. 

Such is also the ruling under the State law. 

Thus in Jerry ve Meqgerle (24 Cal., 600) it was held that 
the State can make no valid selection under the act pro- 
viding for disposal of the 500,000-acre grant where the 


land is in the possession of a Jona w/e pre-emptor under 


the laws of tWe United States. nor can it convey any valid 


title therein to another. 


— a? 


——— oe § 
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3. The further finding is (Ree., 19, par. 6) that on Jan- 
nary 13. 1872. Henry Hancock. as attorney in fact for de- 
fendant Merrill, filed in the U.S. loeal land office an 
application to purchase the land in contest, under the Ist 
and Sd sections of the act of July 25, 1866, which was 
subsequently sworn to by Merrill on July 27, 1872. And 
thereafter up to March 20, 1873, other and supplemental 
applications were filed on his behalf. 

The exceptions to this finding are (Ree. 71 725) 

1. That such application was not so filed until Jae 13, 
IS72. 

2. That there was no suspension of the plat on January 
13, S72; the only suspension after its filing in the Los 
Angeles office on November 24, S71, being from MWeareh 
12, to Jane 15,1872.) (Testimony of Register James, Ree. 
25.) 

>. That such application did wot include the land here 
in contest. 

4. That Hancock, as attorney-in-fact, and not Merrill, 
made the oath thereto, and Hancock's power to so met Is 
not shown. 

The only application made by or for Merrill under the 
aet of TS66 Appears in the record (pp. amd 37.) It os 
signed © Edward Merrill, by Henry Hancock, his attorney- 
‘in-fact.” Immediately follows the jurat in this form : 
* Sworn to before me on the 27th day of July, A.D. DS72, 
* Alfred James, Register U.S. Land Office, Los Angeles 2° 
and below * Endorsed on boawek ) baled oS tiie 13}. IS7 2. 
* 2.7. A. 

#. The application describes only * the wortheast quarter 
‘ane the eas halt of northirest quarter of the said see 
* tion 2Zl.two south, range 13 west.” The land here in con- 
test Is the southeast quarter of see. 2Z1l--a different tract. 

4. The application was wef tiled until Save 13, 1872. 
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The township plat was filed November 24, 1871. The 
ninety days allowed for filing such application under sec. 
3, act of LS66, SMP, expired bby 21, 1872. 

« The application was not subscribed nor sworn to by 
Mermill. The law required the “* holder” of the State title 
to ppear, kven the authority of his agent is wahting. 

/. His failure to file in time was a necessary forfeiture 
of hus right In favor of Mace, Who had been pron the lane 
as a pre-erptor since April, IS69. bad made his. filing 
therefor November 24, IS71, (finding 7, Ree... 20.) and 
Wits a qualified clatmant under the pre-emption law, Tes- 
timions of Mace, Ree., 36.) 

The case is fully within the principle of /ohwson vy. 
Losley, AS Wall. 91.) which holds that on the failure of 
a settler to make his tinge within the three months after 
settlement, as prescribed by law, anv one else who lias 
‘settled on it within that time, or at any time before the 
~ first settler moakes his declaration, shall have the better 
‘ rieht. We so maintain because, by section 5 of the 
act of LS6b, under which defendant Merrill claims, the 
right of the holder of the State title yy selection On MSIL 
veved lateds is taacde the same ‘as the pre-emption rights 
of a settler upon unsnrveved public lands.” | The latter 
Is, by act of May 50, 1862.) 12 Stats. 409) see. 7.) required 


to tile bis clu within three months after tilings of 


towuship plat of survey. And section 3. act of TS66, re- 
quires the hroolade r of sich State title to pre se uf abil prove 
up his clatm after such tiling of the plat within thee sem 
time “allowed pre-emptors under existing laws.” This 


defendant Merrill did not do. 


His faglure to seasonally net anid to furnish the prot 


required bry departinental! regulation «Ey. 40. Ree. 3S 


Withheld this tract from the operation of the contirmators 


law. For, by section 3 thereof, it is the mmocent °° holder 
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of the State title who is alone recognized. On seasonable 
proof of his right, title issues to the State as the mere con- 
duit thereof and to perfect the individual tithe. The act 
could as well have provided for the issue of patent direct 
to the purchaser, since under it he, and he alone, could put 
its machinery in operation and reap its benetits. [tis a 
matter between the purchaser ane the Federal (rovern- 
ment alone wherever this section of the net of LS66 Is in- 


Ve r*ked. 
AY 


The fact and validity of the pre-emption clam of plaim- 
tiff Mace is undoubted. It is averred in the complaint, 
(Ree. 8, par. 3.) Tt is not denied in the answer. The tind- 
Ings recite the fact of his filing a declaratory stutement. 
Mace testifies, (Ree. 35: 


“7 located upon this quarter section on the 26th of 
i April, TS6o. | built Huprovements theti—a brevtases, cor- 
“ral and so on—and TP have lived there with my farnily 
“ ever since : have oceupied ned hisacl the exclusive mere il- 
* pation and cultivation of it from that time to this.” : 

. They ithe Haprovements | Cost me =) 600, 

es It Wiis occupied before | took POSSESSION In it rherses 
: Mesa, whe Wiis it qualified pre-etiptor, sennel whie hele it 

“as a pre-emption claim. * ; 

“se He hisecl it house near the southwest Corner, a berries in 
‘which he lived, also a corral and a well, and sheep yraz- 
; ing there. * “| succeeded to his ‘location. 

* First saw him occupying it in the summer of DS6s.° 

* T tiled my declaratory statement, and made proof. I 
‘can sav Tam a qualitied pre-emptor under the laws of 
: the U. .. nie did not own more than 320 aeres of learicl 


In Avle ve Lubhs, (23 Cal.. 442.) which involved a claim 


under the swamp land grant to that State, the Court said 


vA 


A person who bias in ool faith settled pon a tract 
Sof public land as a pre-emptioner under the laws of the 
United States acquires a prior right to purchase the land 
“atthe Government price When the ¢ moverniment has mide 
“the proper surveys and declared such lund open for entry 

Hy paren liplioners. ‘The interest in the lam thus acquired 
1) his 4 mid Nile occupation nicl residence nal his per- 
‘forming the acts required by the laws of the United 


. 
* 


‘States, giving him such prior right to purchase, is of such 
a character as the courts will recoumnize nad protect, and 
* thie PPOSSESSOnS actof this State was adopted for tht very 

purpose. We think these facts, upon beg proven, give 
at howd Nde ocewpant and pre-emptioner such a status, 
‘and bring him in such privity with the common source 
of tithe, to wit, the United States, as will entitle him to 

prove that the land in question was not included in the 


‘act of Congress 


Within the principle thus declared the case at bar 
clearly talls. Denial of plaiutith s pre-cmiption right bry 
the Late Departinent was manifest error of law reviewa- 
ble here. Phe whole record discloses the claimant's wood 
faith aud dilivent prosccuthonu of hits right. 

\\ liilst ut clate of bus settlement the land Wils within the 
chidiue 7 liiniits ola prevent Srant, ou Hal determination of 


such chatin hie’ Wits One thie crouna : qualified tinder thie law, 


jee Photiuiltlie tails cts of settlement. Phat was suflicient to 
establish bis priority tnd lawtul rigehit. Such is the uni- 
loiiu boxe cutive riils 

fy: via y is. cv d. fy le | | / a7 (0) rier, vol. 

| }) ti 

2 vy. A vol. 3, p. 18] 

/ y 6 . / v _-“~ 7 
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We maintain that the judgment below should be reversed 

lL. Because the alleged State selections were tivalid. and 
defendant Merrill cannot claim a lawful tithe thereunder 

#. Because the land was reserved therefrom, and 

4. Because there was no compliance with law, State or 
Federal. 

2. Because plaintif? Mace has the prior and better right 
under the laws of the United States and the State of Cah 
fornia. 

Respectfully submitted. 
| A. T. BREPPON, 
A.B BROWNE, 
W. LH. SMETH, 
Att yx for Plaintiff in error. 
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Counsel asserts at close of lis brief that. after the de- 
eision of the State Supreme Court in this cause, the State 


isstiedt puttent te defendant Merrill for this leenacl epncheer 


Which he is now in possession, 

No such facts ep rprecar in the record. We Challenge ther 
existence. Tf true, they would establish only contempt as 
against the jurisdiction of this Court. A patent so obtained 
would not affect the jarisdiction of this Court nor its power 
to deende the enuse as the rmuht TA ts 

In Richmond Mining Co. «7. Rose. (DLE US. S76.) the 
plaintiff company claimed under a patent issued while th 


contest was sh jadice to determine which of the parties 


was entitled to patent, ‘as is the case here.) The Court 


2 ee ns my te 


on eon sean ey oe ‘ms 


ome 4 


*-*. 
~~ 


refused to consider it, holding that as the right of property 
was in dispute, patent following the decision of such right 
would control, and such wi result enbneot bee defeated yy 
‘ producing this new patent to destr ry _ Ny 
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1. An exclusive and continuous possession of the land in 
question, the southeast quarter of section twenty-one, (21,) 
township two (2) south, range thirteen (13) west, San 
Bernardino Meridian, State of California, since the 26th 
day of April, A. D. 1869; and that he has cultivated and 
im proved the same. 


2. That on or about the 25th day of December, A. D. 1875, 
the said Jands were, under an order of the Secretary of the 
Interior, of the date of the 20th day of December, A. D. 1875, 
in due form of law listed to the State of California. 


3. That said land was, until 1873, embraced within the 
exterior boundaries of the Mexican grant Tajanta, at which 
time said tract of land was rejected from the final survey of 
said grant, and then became a part of the public domain. 


4. That on or about the 29th day of November, A. D. 1874, 
he made application to the Surveyor-General of the State, 
under the provisions of Title Eighth of the Political Code, to 
purchase the said land, which application was in proper form, 
and is now on file in the office of the Surveyor-General, as 
aforesaid. 


5. That defendant, Merrill, claims to purchase said land 
also: but his claim is fraudulent, for the reasons: 


(a.) That Merrill pretends that he made application, on 
the 28d day of March, A. D. 1868, to purchase the said land 
from the State, under the Act of the Legislature for the 
location and sale of School Lands, approved April 23d, 
1S, 


(b.) But that defendant, Merrill, did not, at the aforesaid 
date, or at any other time, make said application under said 
Act Jast aforesaid, or under any other Act, to purchase said 
lands. 


(c.) That said Merrill never took or subscribed any oath, as 
required by law to be taken and subscribed by the applicants 
to purchase lands from the State of California. 
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(d.) That no State locating agent ever at any time accepted 
any offer from said defendant to purchase the lands afore- 
said. 


(¢.) That said lands were never located by any State 
locating agent in the name and for the benefit of the State 
of California, at the request of and for the use of the said 
defendant, Merrill. 


(f.) That said Merrill never took and subseribed the oath 
prescribed by Section IS of thre Act of the Lewishlature of the 
State, entitled “An Act to provide for the sale of certain 
lands belonging to the State. Approved April 27, 1863." 


(g.) And that no deseription, with the certificate of the 
oath aforesaid, endorsed thereon, as required by Section 29 
of the Aet of the Legislature last aforesaid, was ever at any 
time filed in the office of the Recorde f the County of Los 
Angeles, where said land is situated, 


6. That on or about the Ist day of hebruary, A. [). IS76, 
the plaintiff? filed his profest with the Surveyor-General of 
the State against the issuing of any evidence of title to the 
defendant, and demanded that the contest arising therefrom 
between the parties be referred to the proper Court for adju- 
dication, 


7 That Merrill was not a resident of California, but ol 
Massachusetts. 


8. That said land was reserved from entry and sale by the 
Government of the United States until it was rejected from 
the final survey of the Tajanta grant. 


9 That the plaintiff and defendant were, by the Surveyor- 
General, referred to the Supreme Court of the State, and the 
plaintiff prays 


(a.) That the Court will hear and determine the contlicting 
claims of the parties to the said land. 


OEE 
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(6.) That the Court will order and adjudge that the plain- 
tiff has the better right to purchase the same, and that 
defendant has no right. 


(c.) For costs, and other and further relief as may be ne- 
cessary. 


In answer to the foregoing amended complaint, the de- 
fendant in error, Edward Merrill, alleges— 


(a.) That his right to the land in question is based on a 
California School Land Warrant loeation, duly had and 
made in June, A. D. 1857, under provisions of the Act of 
the Legislature of the State of California, approved on the 
3 day of May, A. D. 1852, on the land in question, and 
upon lands adjacent thereto, by the defendant; and 


(6.) Upon subsequent proceedings duly had under the re- 
medial statute enacted by Congress on the 23d day of July, 
A. D. is6é6, entitled ** An Aet to qniet land titles in Califor- 
} } 


nia,” and in due complianee with the first and third sections 


of said Act. 


rey ° . . ° » . " . - 
(c.) That at the date of the said location by defendant In 
ISO7 aforesaid, the land bad 


States, 


d.\) That the map of the township in whieh the said land 
Was situated was first filed with the Register of the United 
States Laud Othice for San Francisco onthe 27 dav of Apri, 
A. 1D. is6s, and on the 27th dav of Mav, A. D. 1868, with- 
drawh, amd again tiled in the Lnited States Land Otfice, then 
for Los Angeles District. California, on the 2Ist dav of No- 
Veber, ma. 5F. 2ee8. 


['} t hiya l oat rrr: fe | loafomelant the 32,3 law 
\¢ } rhitl Lilt atpep) if ctl tT thal e \ Lag & rcictili (ott ii¢ 20a day 
of March. A. D. Ison, through bis agent. John C. Merrill, CUS 


J . " . : . . + 
ol & tuocdlion de hobo, bUL ID revival of the original location 


Che Sce é LiCrlPesitic Llkdd «61 SUUSLUANCY? Vas lh Glue ColDDpDilance 
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With the provisions of Sections 3 and 12 of an Aet of the 
State of California, entitled **An Act to provide for the loca- 
tion and sale of the unsold portion of the Five Hundred 
Thousand acres of land donated to this State for school pur- 
poses, and the seventy-two sections donated to this State for 
the use of a Seminary of learning, approved April 93d, TSDR,”’ 
the said lands of the said defendant, Merrill, including the 
land in question, having been preriously located by him, as 


provided hy law then remaining in foree. 


( 7.) That the State locating agent applied to the Register 
and Receiver of the United States Land Office, to permit the 
said location to be made, and having been permitted to make 
the same, did so in conformity with the regulations of the 
United States. 


4.) That the said revival of the aforesaid original location 
of 1557 was had, in order that the tithe claimed by the de 
fendant., Merrill, might be made available by a Proper 
listing over of thie lands to the State of California to his 
benefit, under a regniar selection of them by the State loca- 


ting agent. 


Ah.) That California ** School Land Warrants,”” No. 227, 


‘ p ~ 174° , 14° re | . 
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that said application by plaintiff was in bad faith, and with 
a knowledge of the prior location and equities of the de- 
fendant, and that the said location of plaintiff is null and 
void. 


4. He also denies the allegation of plaintiff, wherein he 
avers that the claim of the defendant is fraudulent and void 
as against the plaintiff and the State of California, and, on 
the contrary, avers that defendant’s claim is a bona fide one 
and valid, both as against the plaintiff and the State of Cali- 
fornia. 


(7.) He admits that, through his agent and attorney, he 
did make application to consummate his purchase of the 
said land through the State locating agent by the surrender 
of California School Land Warrants (xz support of his prior 
location of the same in 1857. 


(4.) Defendant denies the allegation of the plaintiff, that 
he did not at any time make application to purchase from 
the State of California, under the provisions of the Act of 
April 23d, 1858, or any other Act, the land in question, and, 
on the contrary, avers that defendant did purchase the said 
lands. 


(c.) Defendant demies the allegation of plaintiff, that no 
State locating agent ever, at any time, accepted an offer 
from said defendant to purchase said lands. 


(/7.) And further denies the allegation of plaintiff, that 
said lands were never located by any State locating agent in 
the name of any person, and for the benefit of the State of 
California, at the request of and for the use of said defend- 
ant, and, on the contrary, avers that they were located as 
aforesaid. 


5. And defendant denies the allegation of plaintiff, ** that 
defendant has not been a resident of California.’ and avers 
that he once was a resident of California. 
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6. And he denies the allegation of defendant, that said land 
‘*was reserved from entry and sale by the Government of 
the United States wxtil it was rejected Jrom he final survey 
of the Rancho Tajanta, in 1873, but, on the contrary, avers 
that the said final survey of said grant was long prior to 
1873, to wit, in 1859; and he further avers, that on the 12th 
day of May, A. D. 1868, the map of the township embracing 
said land was regularly filed in the Land Office of the United 
States, in the District in which the land was. situated, and 
that at that date there was no suspension or reservation from 
entry and sale by the United States of the said land. 


7. Defendant further avers, that on the 3d day of April, 
A. D. 1876, and previous to the filing of the amended com- 
plaint herein, the amended profert of the State Surveyor- 
General in these premises was filed in the ease, prefixing to 
the profert, as a portion of the same, the following pura- 
graph, to wit: 


On the Sth day of October, 1857, a survey, made by the 
‘County Surveyor of Los Angeles County, for the EE. 4, (the 
* Jand in question,) EB. }of N. W.t, KE. Lof S. W. dof See. 21, 
“PT. 2,8. R213 WS. BL M.. were received and filed in the 
* (office, omitted) of the State Surveyor-General, in the name 
‘of Edward Merrill, under the provisions of Section 12. of 
‘an Act approved May 2, (or 3.) 1852."° 


(@.) And defendant alleges, that the listing of the said 
lands to the State of California was had by the Commis- 
sioner of the General Land Office, at the instance and for 
the benefit of the said defendant, Edward Merrill, in’ sup- 
port of his location of California Sehool Land Warrants, in 
June, 1S8o7, asler a protracted opposition therelo hy lhe 
plaintiff herein, and other pretended claimants, whose de- 
claratory statements were, on the 12th day of January, 
Is76, annulled and cancelled under an order of the said 


CommMmISSIONET. 


(4.) And defendant avers, that his claim to said lands, and 
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lands adjacent, amounting in all to 480 acres, under the Ist 
and 3d Sections of the Act of Congress of the 23d of July, 
1866, was recognized as good and valid, (with the exception 
of the E. } of the S. W. 1 of See. 21, aforesaid, pre-empted 
prior to said last mentioned Aet of July 23d, 1866,) both by 
the Commissioner of the General Land Office and the Hon- > 
orable Secretary of the Interior. 


(c.) That the defendant has, for the last three vears or more, 
been a trespasser on the said 160 acres, to the damage of the 
defendant of one thousand dollars. 


Wherefore, defendant prays for judgment that he has the 
better right to said land, and that plaintiff has no right to 
purchase said land from the State, and for damages and 


Costs. 


The first trial below was had on the 21st day of December, 
1876. 

Findings and judgment rendered for plaintiff, and filed 
January 12, 1877. 

Motion on statement for new trial made and filed April 9, 
1877, and denied April 19, 1877. 

Notice of appeal served May 8, 1877. 

Judgment and order of said District Court reversed, with 
costs, and cause remanded for a new trial 28th November, 
1877. . 

Remittitur issued December 24th, 1877, and filed in Dis- 
trict Court January 7, 1878. 

Thirty days granted plaintiff to amend complaint. Ten 
days thereafter to defendant to answer. 


ee 


0 


Amended complaint sets forth, &c., p. 8, ‘*Transeript,’’ 
&e.: 


1. That land in question, on the 8th day of January, 1873, 
was situated within and covered by exterior limits of the 
Mexican or Spanish grant Tajanta, and that at said date the 
Official survey of said Rancho, as made by the United 
States, was finally affirmed by the Secretary of the Interior, 
and that said land then became for the first time public 
lands of the United States, subject to location under the laws 
of the United States and the State of California. 


2. That plaintiff has had exclusive and continuous posses- 
sion of said land sinee April 26, 1860, and has placed valua- 
ble improvements thereon, to the value of $1,600, gold coin. 


3. That plaintiff is a qualified pre-emptor, and filed) his 
“declaratory statement?’ on the 2Ist day of November, 
1571, immediately upon the filing of the plat of survey of 
said tract, at the United States Land Office at Los Angeles. 


4. That plaintiff, on the 26th day of April, IS67, loeated 
upon said tract of land by filing a possessory claim in the 
County Recorder's Office of the County of Los Angeles, un- 
deran Act of the Legislature of California, entitled ** An Aet 
prescribing the mode of maintaining and defending posses- 
sory actions on publie lands in the State.” 


D. That at time of plaintiffs entry upon said land it was, 
by the consent of one Franciseo Meza, who was then the 
occupant residing thereon, and who had resided thereon and 
occupied said land for his own use during the whole of the 
vear 1868, and up to the time of plaintiffs entry : and that 
said Meza was a qualified pre-emptor, and settled thereon 
with the intention of acquiring tithe by pre-emption. 


6. That subsequent to the filing of plaintiff's ** declaratory 
statement” in the United States Land Offiee, the plaintiff 
offered proof before said land office, on or about October, 
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1873, of his settlement, possession, improvements and 
qualifications as a pre-emptor, which claim was contested 
by the State of California and by the defendant in error, and 
a joint decision was rendered by the Register and the 
Receiver, in favor of plaintiffs right as a pre-emptor, and 
against the State and the defendant. 


7. That on the 17th day of November, 1874, after said land 
had become subject to location and entry, and after the 
Official survey of the Rancho Tajanta had been affirmed, 
the plaintiff made application to the Surveyor-General of the 
State of California, under the provisions of Title Eighth of the 
Political Code of California, to purchase the said land, which 
application is now and has been, ever since the date last 
aforesaid, on file in the office of the said Surveyor-General. 


8. That on the 20th day of March, 1876, the said lands were, 
by the order of the Secretary of the Interior, in due form of 
law, listed to the State of California. : 


9 That the plaintiff is the owner of a **Sehool Land 
Warrant”? and under which he claims the benefit of the 


location of said land, 


lO, And that the defendant also claims the right to purchase 
said dand, under various pretences, some of which are as 
follows: 


a.) The decision of the Commissioner of the Land Office, 
made on the 2sth day of September, 1874, and affirmed by 
the Secretary of the Interior on the 12th day of January, 
IS7T6, In the contested land case of the State of California rs. 


Creorge Hl. Lloward ¢7 a/s, be 


The plaintil alleges, that said decision is void and of no 
effect. Thatit was procured by the fraudulent representations 
and contrivances of the defendant, That the Commissioner 
of the Land Office, as well as the Secretary of the Interior, 
made amistake in the law which they considered as applicable 
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to, and as controlling their judgment in the case; and that 
they were ignorant of the facts concerning the location of the 
said land. 

And, specifically, ** that the defendant, Merrill, falsely 
‘‘ represented to the Commissioner of the Land Office that 
‘said land was publie land of the United States, and was 
subject to location and entry, when, in truth and in faet, 
the same was not public lands of the United Stales, and 
‘and was not subject to location and entry, but was claimed 
“to be within the exterior limits of the valid Mexiean or 
‘Spanish grant Tajanta, at the time defendant made his 
** pretended location and entry of the same.” 

* That the Commissioner ruled that the errors and defects 
‘of defendant's application to purchase said lands were 
‘cured by the Ist and 3d Sections of the Act of Congress, 
‘passed July 23d, 1866, when, in truth and in fact, the pre- 
** tended entry and selection as claimed of the aforesaid land 
‘was not made until the 12th day of May, 186s." 


11. That prior to the month of Oetober, 1872, no seleetion 
of the said land was ever made and reported to the Depart- 
ment of the General Land Office in Washington, nor any 
record made in the Tract Book nsed for such entries in the 
Department at Washington prior to that date. 


12. That defendant never made an application to purchase 
sald land under the Ist and Sd Sections of the Aet of Con- 
gress of July 23, 1866, as provided under said Aet, and the 
defendant fraudulently represented the matter before the 
Department at Washington, which faet is charged to be 
fraudulent. 


13. That defendant, by himself or through his agents, 
hever offered any pore wot of his claim of his alleged purchase 
within the requirements of said Act of July 23d, 1566. 


14. That defendant's pretended selection was prematurely, 
fraudulently and unlawfully made, because the township plat 
of Government survey was filed in the United States Land 
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Office at San Francisco, on the 22d day ef April, 1868, and 
the said location was made on the 12th day of May, 1868, the 
said plat not having been on file thirty days. 


15. That defendant was not the owner of the School Land 
Warrants at the time he made the application under the Act 
of Congress of July 23d, 1866, in the United States Land 
Office. 


16. That the defendant fraudulently procured evidence of 
one J. W. Shanklin, H. G. Rollins and Leander Ransom, 
without notice to the plaintiff, and forwarded the same to 
the Commissioner of the Land Office, and Secretary of the 
Interior at Washington, to influence those officers of the 
Land Department against the claim of the plaintiff, and in 
favor of the defendant’s location, and upon that testimony 
the Department was misled, and their decision, as afore- 
said, rendered in favor of defendant. 


17. That the defendant did not, on the 23d day or March, 
oratany other time, make application to purchase from the 
State of California, as he pretends, under the Act of the 
Legislature of said State, dated April 23d, 1858, or any 
other Act, the said land: that the defendant never took the 
prescribed oath required by law of purchasers of land from 
the State of California ; that no State locating officer ever 
accepted any offer from said defendant to purehase said 
land, and that said land was never located by any State 
agent, in the name and for the benetit of the State, at the 
request of and for the use of defendant: that defendant 
never took and subseribed the oath or affirmation preseribed 
by Section 28 of Act of Legislature, approved April 27th, 
1863, and entitled ** An Aet to provide for the sale of certain 
lands belonging to the State 2° that no deseription of said 
Jand, with the certificate of the oath or affirmation indorsed 
thereon, ius required hy Section 29 of the Act of the Legisla- 
ture last aforesaid, was ever at any time filed in the office of 
the Recorder of the County of Los Angeles, where said land 
is situated. 
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18. That defendant further pretends that he has a right to 
purchase said lands by virtue of a location of a School Land 
Warrant upon said land, but plaintiff avers that said pre- 
tended location was void and of no effect, because at that 
time the land had been reserved from sale by the United 
States, and was situated within the exterior limits of Rancho 
Tajanta, as claimed by the owners thereof, and that defend- 
ant is not now and never was a bona fide citizen and resident 
of the State of California, but was a citizen of and resided in 
the State of Massachusetts. 


19. That before the listing of said land tothe State of Call- 
fornia, by the order of the Seeretary of the Interior, the 
rights of plaintiff, by virtue of his settlement and quatlifiea- 
tions, his possessory claim and his application to purchase 
of the State of California as a pre-emptor, had attached and 


become vested. 
20. That said land is of the value of $5,000, 


21. That on the Ist day of February, A. D. 1876, the 
plaintiff filed with the Survevor-General of California a pro- 
test in writing against the issuance of any title, or evidence 
of title, to the said defendant, and demanded that the con- 
test us to their respective rights bye referred ic) the Proper 
Courts for adjudication. 


22. That said profert was made by the Surveyor-General, 
as requested by plaintiff. 


Wherefore, plaintiff prays that the Court will hear and 
determine the conflicting claims of plaintiff and defendant, 
and of the rights of each to purehase said land: and 
that the Court will order and adjudge that plaintiff has 
the better right, and that the defendant has no right to pur- 
chase the same, and for costs and any further relief as may 


be hecessary, 


The foregoing amended complaint was filed February 28, 


187s. 


| ' ty 
; 
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In answer thereto, the defendant, Edward Merrill, here the 
defendant in error, 


1. Denies the allegations of the plaintiff, that up to 8th 
day of January, 1873, the land in question was situated 
within the exterior limits of the Mexican or Spanish grant 
called Tajanta, in Los Angeles County, or that at said date 
last aforesaid the official survey of the said Rancho, as made 
by the United States, was finally affirmed by the Secretary 
of the Interior, as the first and real final survey of said Ran- 
cho, and on the contrary avers that said survey became final 
as early as 1861, under the provisions of Act of Congress of 
June 14, 1860, of which fact plaintiff was officially informed, 
and the said land became publie land under the laws of the 
United States and of the State of California, in the subdi- 
vision survey thereof, and the’ filing of the maps thereof in 
the office of the Register of the United States Land Office, on 
the 27th day of April, 186s. 


2. Defendant denies plaintiff's allegation, that his improve- 
ments are of the value of S16 HM), 


3. It is admitted that plaintiff filed his declaratory state- 
ment for the said land on the 2ist day of November, 1871, 
but it is alleged that the same was cancelled by the Honora- 
ble the Secretary of the Interior, on the 22d day of January, 
1S76, and the said land was, with other lands, on the 2Ist 
day of March, 1876, certified over to the State of California, 
in satisfaction of a School Land Warrant location of de- 
fendant, Edward Merrill, of June 23d, 1857, under the 
provisions of the Act of Congress approved 23d of July, 
1866. 


4. That the Francisco Meza, referred to in the complaint, 
was a claimant for the Ss. W, i section, and not the S. E. i 
section, Which latter section is the land in question, and 
whatever residence he may have had during the year 1868, 
on the S. E. } seetion, was by his mistake, and under the be- 
lief that he was residing upon the adjoining S. W. 1 section; 


| — ' 
; 
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and defendant admits that the said Meza settled upon the 
S. E. } section with the intention of acquiring title by pre- 
emption. 


5. Defendant admits that the Register and Receiver of 
Land Office made a joint decision in the contested case by 
State of California and Edward Merrill, defendant herein, 
with the plaintiff herein, in favor of the plaintiff, but avers 
that said joint decision was afterwards reversed by the Com- 
missioner of the Land Office, and affirmed by the Honorable 
the Secretary of the Interior, and the land duly certified over. 


6. Defendant denies that the application of the plaintiff 
to the Surveyor-General of the State of California to pur- 
chase the said land was in all respects made in conformity 
with the provisions and requirements of Tithe VIIL. of the 
Political Code of the State of California. 


7. Defendantadmits, that ‘ton the 2Ist day of March, 1876, 
the said lands were, by order of the Secretary of the Interior, 
in due form of law listed to the State of California,” and 
avers, in connection therewith, thet the land was so listed 
for the benefit of Edward Merrill, under the remedial stat- 
ute of the United States, of July 28d, 1s6s, 


8. Denies that plaintiff is the owner of a Sehool Land 
Warrant, under whieh he claims the benefit of the location 
of the land in question, 


o And the defendant denies the allegations of the plaintiff, 
that the deeision of the Commissioner of the Generel] 
Land Office, of September 28, 1874, affirmed by the Secre- 
tary of the Interior January 12th, 1876, in the contested case 
of the State of California rs. George Hl. Howard «2 a/s., is 
void and of no effect. and that it was procured by the fraudu- 
lent representations and contrivances of the defendant, and 
the mistake In law of said Commissioner and Secretary of 
the Interior, and the want of information of the faets con- 
cerning the location aforesaid as follows: ‘* Defendant 


; 
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‘‘ fraudulently represented to said Commissioner that said 
‘‘ southeast quarter of section twenty-one was public land 
‘* of the United States, and was subject to location and entry, 
‘“‘when, in truth and in fact, the same was not public land 
** of the United States, and was not subject to location and 
‘entry, but was claimed to be within the exterior limits of 
‘the valid Mexican or Spanish grant Tajanta, at the time 
‘‘ defendant made his location and entry,’? &e.; and on the 
the contrary the defendant avers, that he did not fraudulently 
so represent the land to be public land, and subject to entry 
and location, nor fraudulently represent the land to be 
within the exterior limits of the land selected and _ finally 
surveved by the United States in satisfaction of the Tajanta 
grant, on the 12thday of May, 1868; and further avers, that 
the United States survey of said grant became final under 
the Act of Congress of June 14th, 1850, long prior to the 
passage of the Act of Congress of July 23d, 1866, and that 
by said final survey said land became publie land; and de- 
fendant also denies the plaintiff's allegation, that he had not 
made any selection of said land prior to his selection of May 
12th, 1868, but, on the contrary, avers that he did, on the 23d 
day of June, 1857, select the same, under the Act of the 
Legislature of the State of California, entitled ** An Act to 
provide for the disposai of 500,000 acres of land granted to 
the State,” &¢., approved May bd, 1852. 


Here paragraphs Nos. 10 and 11 of the Answer to the 
Second Amended Complaint are omitted, for some reason 
unknown to the counsel for the defendant in error from the 
Transcript of Record. 


12. Defendant denies the allegation of plaintiff, that no 
selection of the land in question Was ever made and reported 
to the Department of the General Land Office at Washington 
prior to the month of October, 1872. 


13. Defendant denies the allegation of the plaintiff, that 


he never made an application to purchase the land in question, 
under the provisions of the Act of Congress of July 23d, 1866 ; 
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and he denies that he fraudulently represented the matter 
before the Department at Washington, but avers that he did so 
apply, inconformity with law,and that he did not fraudulently 
represent the matter before the Department at Washington. 


14. And defendant denies the allegation of the plaintiff, 
that he never offered any proof of the claim of his alleged 
purchase, according to the requirements of the Act of July 
23d, 1866, or at any other time, or in any other manner made 
such offer, but, on the contrary, avers that he did offer proof 
of his claim, in accordance with the provisions of said Act last 
aforesaid. 


15. And defendant denies the allegation of the plaintiff, 
that his selection of the land in question was prematurely, 
fraudulently and unlawfully made, because the township 
plat had not, at the time of the selection, as aforesaid, been 
on file for thirty days. 


16. Defendant denies the allegation of the plaintiff, that 
he was not the owner of the School Land Warrants at the 
time he made the application as aforesaid, and avers, on the 
contrary, that he was such owner. 


17. Defendant denies the allegation of the plaintiff, that 
he fraudulently procured evidence of certain persons named, 
and, without notice to the plaintiff, forwarded the same to 
Washington, tointhnence the officers of the Land Department ; 
and that, upon such evidence, the Department was misled, and 
the decision in favor of the defendant's location was rendered, 
but, on the contrary, he avers that notice was given to the 
plaintiff, and that the deeision of the Land Department, as 
aforesaid, was not dependent upon said evidence alone. 


Is. And defendant denies the allegation of the plaintilf, 
that he did not, on the 23d day of Mareh, Is6s, or at any 
other time, make application to purchase the land in question 
from the State of California, under the Aet of April 23d, D838, 
or any other Act; but, on the contrary, he avers that upon his 
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application of the 23d of March, 1868, the land was duly 
selected in satisfaction of his School Land Warrant No. 227, 
which the defendant had located on said land and land 
adjoining the same on the 23d day of June, 1857. 


19. And defendant denies the allegation of the plaintiff, 
that no State locating agent ever accepted any offer of 
defendant to purchase the lands in question ; and that said 
lands were never located by any State agent in the name and 
for the benefit of the State of California, at the request and 
for the use of the defendant, but avers the contrary thereof. 


20, And he denies the allegations of the plaintiff, that at 
the time of said location, said land was not subject to location 
and entry,and that it was situated within the exterior limits 
of the Rancho Tajanta; and further, that the defendant never 
Was a citizen of the State of California. 


21. And he denies that the plaintiffs rights as a pre-emp- 
tor had attached and become vested prior to the time of the 
listing of the land in question by order of the Secretary of 
the Interior. 

22. And defendant alleges, that an amended profert of the 
State Surveyor-General was filed in this cause, in which was 
set forth the aforesaid location of the defendant of the land 
in question, of June 238d, 1857. 


Wherefore, defendant prays for judgment that plaintiff has 
no right to purchase the land in question, and that defend- 
ant’s claim is good and valid, and for costs and other relief, 


By the foregoing allegations and denials of the amended 
pleadings in the Court below, the following material issues 
were raised and determined in favor of this defendant in 


error : 


1. Was the S. E. } of Sec. 21, T. 2, S. R. 13, W. S. B. M., 
situated within and covered by the exterior limits of the 
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Mexican or Spanish grant called Tajanta, in Los Angeles 
County, up to the 8th day of January, A. D. 18734 
Also, the date of the affirmation, by the Secretary of the 
Interior, of the final survey made by the United States. 
Also, whether or not, by said survey, the said S. E. 4 see- 
tion of land then for the first time became public lands, and 
subject to location under the laws of the United States and 


of the State of California. 


2. Whether or not the plaintiffs application to the Sur- 
veyor-General of the State of California to purchase the said 
land was in all respects in conformity with the provisions 
and requirements of Tithe Eighth of the Politieal Code of 
California / 


3. Whether or not the plaintiff was the bong fide holder 
and owner of a School Land Warrant, and under which ** he 
Claims the benefit of the location of the said quarter see- 
tion ¢° 


4. Whether or not the decision of the Commissioner of the 
General Land Offiee, made on the 28th day of September, 
S74, and affirmed by the Secretary of the Interior on the 
12th day of January, 1S76, in the contested land case of the 
State of California es. George H. Howard ef a/s.. was or was 
not procured by the frandulent representations and contri- 
vances of the defendant? and whether or not the same 
is void and of no effeet? and whether or not the said 
decision was made fromany mistake of law, or from the want 
of information of the faets concerning the location of the 
said land by the defendant ¢ and whether or not the defend- 
ant had ever made any selection of the said land prior to 
his selection of May 12, 1868 ¢ and whether or not the de- 
fendant did select the said land on the 23d day of June, 
1857, under the provisions of the Aet of the Leyislature of 
the State of California, approved May 3, 18524 

5. Whether or not, prior to the month of October, 1872, 
any selection of the land in question was ever made and re- 
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ported to the Department of the General Land Office in 
Washington 4 


6. Whether or not the defendant ever made any applica- 
tion to purchase said land under the Act of Congress of July 
28d, 18664 and whether or not the defendant ever fraudu- 
lently represented the matter before the Department at 
Washington { 


7. Whether or not the defendant ever offered any proof of 
the claim by himself, or through his agents, of his alleged 
purchase within the time and according to the requirements 
of the said Act of Congress of July 23d, 1866 ¢ 


8. Whether or not the defendant's seleetion of the said 
land was prematurely, fraudulently and unlawfully made, in 
that the township plat of the Government survey had not 
been on file for thirty days when said selection was made 4 


¥. Whether or not the defendant was the owner of certain 
School Land Warrants at the time he made application under 
the Act of Congress of July 23, 1866 4 


lO. Whether or not the defendant frandulently procured 
evidence of one J. W. Shanklin, H. G. Rollins and Leander 
Ransom, and forwarded the same to Washington, to influ- 
ence the officers of the Land Department and the Secretary 
of the Interior against the claim of the plaintiff and in favor 
of the defendant's location ¢ and whether or not this evidence 
was procured and forwarded to Washington without notice 
to the plaintiff: and whether or not the decision as aforesaid 
of the Land Department was rendered upon such testimony, 
and the Department misled / 


11. Whether or not the defendant, on the 23d day of 
March, 18€8, or at any other time, made any application to 
the State locating agent to purehase from the State of Cali- 
fornia, under the Act of the Legislature of the State, ap- 
proved April 23, [s5s, the land in question, in satisfaction of 
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his California School Land Warrant, No. 227, which the de- 
fendant had, on the 28d day of June, 1857, located on the 
said land and land adjoining thereto ¢ 


12. Whether or not any State locating agent had at any 
time accepted any offer of said defendant to purchase the 
lands aforesaid ¢ and whether or not the said lands were 
ever located by any State agent in the name and for the 
benefit of the State of California, at the request of and for 
the use of this defendant ¢ 


13. Whether or not, at the time of said location, said land 
was subject to location and sale, or had been reserved from 
sale by the United States? and whether or not, at the date 
of the selection of the said land, May 12, 1868, the Rancho 
Tajanta as aforesaid had been finally surveyed ¢ 


14. Whether or not, before the listing of said land to the 
State of California, by the order of the Secretary of the In- 
terior, any rights of plaintiff. as pre-emptor, had attached 
and vested ¢ 


The Statutes of the State of California, under the provisions 
of which the ** School Land Warrant’? location made by the 
defendant in error, in June, A. D. 1857, are as follows: 


LAWS OF THE STATE OF CALIFORNIA. 
CHapTer TV. —Scnoor LANpbs. 


AN ACT to provide for the disposal of the five hundred 
thousand acres of land granted to this State by Act of 
Congress, that the people of the State of California may 
avail themselves of the benefits of the Eighth Seetion of 
the Act of Congress, approved April 4, 1841, Chapter 16, 
entitled © An Act to appropriate the proceeds of the sales 
of the public lands, and to grant pre-emption rights,” the 
following provisions are hereby enacted. Approved May 
3, 1852. Page 41. 
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(This Act was repealed, with a saving of vested rights, by 
the Act of April 23, 1858, 248, given post. It is, however, 
thought advisable to give it, on account of the vested rights 
of the defendant in error herein, and as explanatory and 
illustrative of other legislation. ) 


The People of the State of California, represented in 
Senate and Assembly, do enact as follows : 


Srctron 1. The Governor of this State is hereby author- 
ized to issue land warrants for not less than one hundred 
and sixty, and not more than three hundred and twenty . 
acres in one warrant, to the amount of five hundred thou- 
sand acres, which warrants, when so signed and issued by 
the Governor, shall be countersigned by the Controller, and 
by him be deposited in the office of the Treasurer of the 
State for sale, charging the same to account of the Treasurer. 


Section 2. The Treasurer of State is hereby authorized, 
on application to him therefor, to sell said Jand warrants 
for two dollars per acre, in the lawful curreney of the United 
States, In State serip or Controllers warrants drawn upon 
the general fund, or bonds of the civil debt of the State, 
now due, the interest, if any thereon, to be included in the 
aggregate of such payment, and tie said Treasurer is re- 
quired to convert all lawful moneys of the United States, 
and all State three per cent, bonds, or Controller's warrants 
so received by him, into bonds of the civil funded debt of 
the State, bearing seven per cent, interest per annum, and to 
keep such bonds as a special deposit in his custody, marked 
‘School Fund,” to the credit of said School Fund. <All 
interest falling due on said bonds so set apart to the credit 
of the School Fund shali be semi-annually placed to the 
credit of said School Fund. <All State three per cent. bonds 
or Controller's warrants, so converted by him into seven per 
cent. bonds, as above provided, shall be cancelled and de- 
stroyed in the manner now provided by law. 


Section 3. The parties purchasing such warrants, and 
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their assigns, are hereby authorized, in behalf of this State, 
to locate the same upon any vacant and unappropriated 
lands belonging to the United States within the State of 
California, subject to such location, but no such location 
shall be made unless it be made in conformity to the law of 
Congress, which law provides that not less than three hun- 
dred and twenty acres shall be located in a body. 


Section 4. Lands thus located shall be run off by a line 
north and south, and east and west, and shall be sufficiently 
designated by lines and distances, corners or posts, as. the 
‘ase may be, and an entry made thereof in the office of the 
Clerk of the County Court of the County in which such 
lands may be located. 


SecTion 5. The location made of the lands belonging to 
the United States as aforesaid shall secure to the purchaser 
the right of possession to the land embraced within said 
survey until such time as the Government survey shall have 
been made; after which said lines shall be made to conform 
to the lines of seetions, quarter sections and fractional 
sections of said Government survey: and in the event that 
two or more persons shall have made a loeation on the same 
section, quarter section or fraetional section, then, and in 
that event, the person whose location embraces the largest 
portion of said section, quarter section or fractional section, 
shall be first entitled to said location of the same. 


SreTion 6. Tf, in the survey to be hereafter made by the 
General Government, it should so happen that the improve- 
ment made by any person purchasing and locating lands 
under this Act, shall not compose the larger part of the first 
survey, then, and in that ease, the party may, if they prefer 
it, retain that portion which has upon it their buildings and im- 
provements, although it be the smaller portion of said section, 
quarter section or fractional section : Prorided, nothing herein 
contained shall authorize such location upon any lands hereto- 
fore granted by this State, or by the General Government, or 
on lands at the time of such survey and location, actually oe- 
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cupied and improved by actual settlers, unless such location 
be made by the owner of such improvements, not to exceed 
six hundred and forty acres by any one person ; Provided, 
also, that nothing herein contained shall prejudice the owner- 
ship or possession of any lands at the time of said survey 
and location held or claimed under grants from the Mexican 
or Spanish Governments ; and, provided, moreover, that, at 
the time of making such location, the first settler or owner 
of any improvements situated on the tract proposed to be 
located shall, in all cases, have the preference. 


Secrion 7. Inthe event that any location of lands be made 
under and by the provisions of this Act, upon lands supposed 
to belong to the United States, which should prove to be land 
not the property ef the United States, then and in that case 
the party owning such land warrant or warrants may float 
the same upon any other public lands in the State of Cali- 
fornia; Provided, the tloat and the reasons therefor be made 
a matter of record at the time in the office where the original 
location was recorded. 


SrerioNn 8. The Controller shall keep an accurate account 
of the quantity of land thus disposed of, in accordance with 
the provisions of the foregoing sections and the amounts 
received by the Treasurer, charging the several sums thus 
received to the Treasurer, which sum or sums shall be set 
aside for a general fund to meet the liabilities of the State. 


SrcevTron 9. The interest upon the sum thus realized by the 
sale of the five hundred thousand acres of land granted to 
this State by Act of Congress shall be, and the same is hereby 
set apart as a permanent fund for the support of schools, in 
accordance with the Constitution of the State of California. 


Sretion 10, Lands located under the provisions of this Act 
shall be surveyed by the County Surveyor in each County 
where the location is made, who shall give a certificate setting 
forth the bounds and the number of acres contained in such 
survey, and shall receive for his services such fees as are now 
or may heren ter be provided by law. 

‘on 3. : 
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SECTION 11. The Clerk of the County Court shall make a 
record of all certificates of land located under the provisions 
of this Act which may have been run off by the proper officer, 
and shall be entitled to receive from the owner of such location 
three dollars for such service. 


SECTION 12. The County Surveyor of the respective Counties 
of this State, at the end of every three months from the taking 
effect of this Act, shall make out and forward to the office of 
the Surveyor-General of the State, without fee for the same, 
a duplicate copy of each plat or survey, and certifieate of the 
location of any land warrant made under the provisions of this 
Act, in their respective Jounties : canal, for failure so to do, 
shall be liable to a fine of not less than five hundred or more 
than five thousand dollars, recoverable before any Court of 
competent jurisdiction, on the complaint of any person or 
persons in interest. 


SecTion 13. The interest to be credited to the school fund 
on all moneys received into the State Treasury under the 
provisions of this Act shall be caleulated at the rate of seven 
per centum, until the Legislature shall otherwise direct. 


“PeTION 14. So soon as the lands which may be located 
under and by virtue of the provisions of this Act shall have 
been surveyed by the United States, and such locations are 
made to conform thereto, the Governor of this State shall 
cause patents to be issued, in such manner and form as the 
Legislature may hereafter direct. 


Section 15. No person shall be permitted to purchase 
under this Act warrants for more than six hundred and 
forty acres, and shall, before purchasing one of said warrants, 
deposit with the Controller an affidavit setting forth that he 
wants said lands for the purpose of making a permanent 
settlement thereon, 


Section 16. It shall not be lawful to loeate any of said 
warrants upon the land within the limits of any town now 
surveyed or laid off. 
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SEcTION 17. This Act to take effect and be in force from 
and after the first day of June, one thousand eight hundred 
and fifty-two. 


Approved May 3d, 1852. 


STATUTES OF CALIFORNIA. 
CHapr. CCLANNAT., PAGE 248. 


AN Act to provide for the location and sale of the unsold 
portion of the five hundred thousand acres of land dona- 
ted to this State for School purposes, and the seventy-two 
sections donated to this State for the use of a Seminary of 
learning. Approved April 23, 185s. 


TDhe People of the State of Californ (1, FEPTese nled in Senate 
and Asse mbli, do enact as follows Py 


SecTION i. The unsold portion of the five hundred thon- 
sand acres of land donated to this State for school purposes, 
and the seventy-two seetions of land donated to this State 
for the use of a seminary of learning, shall be located and 
disposed of as hereinafter provided. 

Srevion 2.) The Governor of the State of California is 
hereby authorized to appoint and commission one suitable 
and competent person for each of the United States Land 
Districts of this State, whose duty it shall be to locate the 
land named in the first seetion of this Act, in the manner 
and for the purposes hereinafter prescribed ; the said per- 
sons to be called locating agents of the State, to be commis- 
sioned by the Governor; and they shall, before entering on 
the discharge of their duty, take and subseribe an oath, and 
also give bonds in the sum of tive thousand dollars, for the 
faithful discharge of their duties, as prescribed in this Act. 


SECTION 3. The agents so appointed as aforesaid shall, as 


SOOTL US practicable, proceed to obtain the Ccohseht of such of 


27 


the settlers on the publie lands of the United States as may 
choose to avail themselves of the benefits of this Act, and 
also the request of persons other than settlers on the public 
lands that wish to purchase lands under the provisions of 
this Act, which said consent or request, as the case may be, 
shall be accompanied with the affidavits of the person wish- 
ing to purchase said land, and two disinterested persons, 
subscribed and sworn to before a Justice of the Peace or 
Notary Public, that there is no valid claim existing upon 
the land so desired adverse to the claim of the person making 
such application for location ; and whenever such consent or 
request shall have been so obtained, under such forms as the 
Governor may prescribe, the said agent shall apply to the 
Register and Receiver of their respective Land Offices to 
permit said location to be made, in the name of the State of 
California, as a part of the land deseribed in section first of 
this Act, and, if so permitted, said agent shall make such 
location in conformity to the laws and regulations of the 
United States, 


Secrion 4. The agent shall not locate more than three 
hundred and twenty acres, either directly or indireetly, for 
any one person, 


SeoTion 5. Whenever such settler or person shall give his 
consent, or make his request, as the case may be, to the 
agent, to have his land located under this Act, said agent 
shall accept such offer under the following conditions: that 
if said location be made and approved by the United States, 
it shall be for the use and benefit of such applicant, on his 
complying with all the conditions and provisions of this Aet. 


Section 6. The said person, whose location has been thus 
made, shall have the right to receive a certificate of purchase 
for the same, by paying one dollar and twenty-five cents per 
acre, and interest at the rate of ten per cent. per annum from 
the date of the location in the United States Land Offiee ; or, 
if said purchaser prefer, he may pay twenty per cent. of the 
purchase money, and one year’s interest on the balanee, in 
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advance, and the Register of the State Land Office shall de- 
liver to him a certificate of purchase: Provided, that the 
Legislature may, by law, require the payment of the balance 
due at any time after one year from the date of approval by 
the General Government : And provided, further, that if the 
purchaser fail to pay the interest, as preseribed in this Act, 
or to pay the balance due when thereunto required by any 
law of this State, said purehaser shall forfeit to the school 
fund all money paid thereon, either as principal or interest, 
together with all right, title, claim or interest to said lands, 
and any other person may purchase the same on the same 
conditions as Imposed Iy\ this Act pon the original ptr 


chaser. 


Srcrion 7 The loeating agent shall prepare and keep a 
complete register of all lands located under the provisions of 
this Act. containing a deseription of the same by sections, 
and parts of sections, township and range, appended to the 
names of purehusers, in alphabetient order, and the County 
in which said lands are situated, and certify a copy thereof 


to the Register of the State Land Office. 


Section S. The said agents shall, in like manner, in the 
name of the State, for the use of the particular township 
requiring such location to be made, loeate lands in lien of 
any sixteenth or thirty-sixth seetions, or parts of sections, 
appropriated ty aw io] (oleopess la other ses, oT which 
may be unfit for cultivation, aceording to the laws of the 
Lnited States, Whenever theretnto requested DV the person 
authorized by the Board of Supervisors of any County in 
this State, to seleet land in lieu of those otherwise appreo- 
priated ; said agent to keep the like register and furnish the 
like reports, as provided for im Seetion 7 of this Aet, and 
also to the Register of the Land Otfice, a complete cetied } ter 
feet ce seri puon ot the ands relinquished hry section, TOoWTL- 
ship and range, nia the reason Wilt sitid lands were re@- 
linquished . and the Board of Stipervisors of the County for 
which the locations were made shall pay said agent the same 


fees astre nilowed ih other cases. 
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SECTION 9. Money set apart to purchase bonds, &«. 
SECTION 10° Seminary Fund, ete. 


Srervron 11. The locating agents, appointed under the 
provisions of this Act, shall have the right to demand, as a 
fee for their services, the sum of six dollars for each location 
made by them. 


Sreotion 12. An Act passed May 2d, A. D. one thousand 
eight hundred and fifty-two, entitled an Aet to provide for the 
disposal of the five hundred thousand acres of land, granted to 
this State by Act of Congress, passed April 4th, A. D. one 
thousand eight hundred and forty-one, andan Act, passed May 
7th, A. D. one thousand eight hundred and fifty-five, entitled 
an Act to provide for the selection of land donated by the 
United States to this State, for the support of common schools, 
and for the erection of publie buildings, and all other Acts con. 
Hieting with the provisions of this Act, are hereby repealed ; 
Provided, howerer, that all School Land Warrants, now in 
circulation, shall be reeeived for school lands, and may be 
located as now provided by law: And provide Jd. also, that 
all certificates of land located under the provisions of an Aet 
passed May 8d. one thousand eight hundred and. fifty- 
two, entitled an Act to provide for the disposal of the five 
hundred thousand aeres of land granted to this State by an 
Act of Congress passed April 4th, one thousand eight 
hundred and fiftw-one, which have been recorded by the 
tecorders of the Counties of this State, are hereby made and 
declared to be valid and effectual to all intents and purposes 
as though such certificates had been reeorded by the Clerk 
of the County Court. under the provisions of Section Li of 
the said Act. | 


SeeTion 13. That portion of the five hundred thousand 
acres of land, and the seventy-two sections of seminary land, 
authorized to be sold by the provisions of this Aet, shall 
be deemed and held to bea portion of the public domain of 
this State. within the meaning of the sixth Section of an 
Act creating a State Land Office for the State of California, 
passed A. D. one thousand eight hundred and fifty-eight. 
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STATUTES OF CALIFORNIA. 
Cuoaprer CLXXVI. P. 127. 


AN Act creating a State Land Office for the State of California. 
Approved April 10th, 1858. 


The People of the State of California, represented in Senate 
and Asse mbly, do enact ws tollows 2 


—s — “, “s 
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Section 6. When any County Surveyor, or other agent of 
the State, shall survey or locate, in accordance with law, for 
parties requiring the same, any portion of the domain of the 
State, it shall be his duty to transmit duplicate copies of the 
survey, or description of the same, to the Surveyor-General 
of the State, within ten days after such survey or selection 
shall be made; and when, upon examination, the Surveyor- 
General shall tind such survey or description to be in accord- 
ance with law, it shall be his duty, as soon as practicable, to 
return one copy of the same, with his approval endorsed 
thereon, to the County Surveyor or locating agent, for the 
use and benefit of the purchaser: he shall, also, transmit one 
approved copy to the Register of the Land Office of the 
State. 


The first and third sections of the Act of Congress, approved 
July 238d, 1866, under the provisions which it is claimed that 
the title of the defendant in error to the land in question was 
confirmed, are as follows: 
CHarrer CCXILN. 
AN Act to quiet Land Titles in California. Approved July 
23d, 1866. 14 UV. Stat. at L. 218. 


Be it enacted, etc. : 


Secrion lL. That in all cases where the State of California 
has heretofore made selections of any portion of the public 
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domain, in part satisfaction of any grant made to said State 
by any Act of Congress, and has disposed of the same to 
purchasers in good faith, under her laws, the lands so selected 
shall be, and hereby are confirmed to said State: Provided, 
that no selection made by said State contrary to existing laws 
Shall] be confirmed by this Act, for lands to which any adverse, 
pre-emption, homestead or other right has, at the date of the 
passage of this Act, been acquired by any settler under the 
Jaws of the United States, or to any lands which have been 
reserved for naval, military, or Indian purposes by the United 
States, or to any mineral land, or to any land held or claimed 
under any valid Mexican or Spanish grant, or to any land 
which, at the time of the passage of this Act, was included 
Within the limits of any city, town or village, or within the 
County of San Francisco: And provided Surther, that the 
State of California shall not receive under this Act a greater 
quantity of land for school or improvement purposes than 
she is entitled to by law, 


SreTion 3. And be it further enacted, That where the se- 
lections named in section one of this Aet have been made 
from Jands which have not been surveved by authority of 
the United States, but which selections have been surveyed 
by authority of and under the laws of said State, and the 
land sold to purchasers in good faith under the laws of the 
State, such selections shall, from the date of the passage of 
this Aet, when marked off and designated in the field, have 
the same force and effect as the pre-emption rights of a set- 
Her under unsurveyed publie land: and if, upon survey of 
such lands by the United States, the lines of the two surveys 
shall be found not to agree, the selection shall be so changed 
as to include those Jewal subdivisions which nearest conform 
to the identical land included in the State survey and selee- 
tion. 

Upon the filing with the Register of the proper United 
States Land Office of the township plat in which any such 
selection of unsurveyed land is located, the holder of the 
State title shall be allowed the same time to present and 
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prove up his purchase and claim under this Act as is allowed 
pre-emptors under existing laws ; and if found in accordance 
with section one of this Act, the land embraced therein shall 
be certified over to the State by the Commissioner of the 
Land Office. 


* * + oa + * * 


This statute has received frequent examination by the 
Courts, both State and Federal, and notably in 


Toland os. Mandell, 38 Cal. 30. (1869.) 
Wilkinson vs. Merrill, 52 Ca/. 424. 1877.) 
Roberts cs. Columbet, 63 Ca7. 22. 

Hulf rs. Doyle, 93 U7. S. (3 Oflo,) 558. 


The findings of the Court upon the second trial below are 
as follows : 


Transcript, 18-21st pages. 


As moditied by the admissions in the pleadings, they may 
be rightly read as follows : 


On the 23d day of June, 1857, the East $ of Section 21, 
Township 2 South, Range 13 West, San Bernardino Me- 
ridian, /ucluding the southeast quarter of said section, the 
land in controversy in this suit, was duly located and se- 
lected in behalf of the State of California, with California 
School Land Warrant No, 227, for 320 acres of land, by Ed- 
ward Merrill, assignee of the same, and the defendant in 
error herein, under the provisions of the Acts of the Legisla- 
ture of the State of California, entitled ** An Act to provide 
‘* for the disposal of the five hundred thousand acres of land 
‘‘cranted by Act of Congress,” ete., approved May 3, 1852, 
and the Act, &c., approved April 23, 1858, which two laws 
are given above in full for a more convenient reference, to- 
gether with other statutes of the State and of Congress ap- 
pertaining to and controlling the subject of this action. 

The said southeast $ section was once included within the 
exterior limits of the Mexican grant c¢alled Tajanta, but at 
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the date of the location of the said School Land Warrant 
for the defendant in error, the then owners of the sid 
Rancho Tajanta did not claim the said southeast + section 
as being a portion of their land; and the United States 
survey of the said Rancho Tajanta exeluding it, became a 
final survey in September, 1860, under the provisions of the 
Act of Congress approved June 14, 1860, prior to the passage 
of the Act of July 23, 1866, quieting land tithes in) Cali- 
fornia. 

The said Southeast 4 of Section 21 then became publie 
lands of the United States, subject to location in the Lead 
Office of the United States, under the laws of the United 
States and of the State of California, so soon as the sub- 
division Survey thereof and the maps thereof should he filed 
in the office of the Register of the United States Land 
Office. 

The subdivision survey and map of township 2 south, 
range 13 west, San Bernardino Meridian, was tiled in the 
Office of the Register of the United States Land Office, then 
in San Francisco, on the 27th day of April, A. D. 1868, and 
was withdrawn during the latter part of May, T8068, and was 
re-filed in said office after its transfer to Los Angeles in No- 
vember, IS71. 

ln May, i868, in accordance with the practice of the De- 
partment of Publie Lands of the United States at the time, 
at the instance of the attorney in faet for the defendant in 
error, the said Southeast bof Section 2l was selected by the 
State of California, in the offiee of the Register of the 
United States Land Office, in part satisfaetion of said Cali- 
fornia School Land Warrant No. 227, for 320 acres of land, 
under the provisions of the Ist and Sd seetions of the Ae 
of Congress approved July 23d, 1s66, by the duly authorized 
State locating agent, and said selection was duly aeeepted by 
the said Register of the United States Land Office, and entry 
thereof rricicle in thie Tract rook at the tite. 

In January, IS72, after the said United States Land Office 
had been transferred to Los Angeles, an application to pur- 
chase the said Southeast 4 of Section 21, under the provisions 
of the Ist and 3d Sections of the Act of Congress, approved 
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July 23, 1866, in behalf of the defendant in error, signed by 
Henry Haneock, as his attorney in fact, and sworn to by 
the defendant in error, on the 27th day of July, 1872, was 
made and duly filed, and thereafter, up to the 20th day of 
March, 1873, certain other and supplemental applications 
were filed in behalf of the defendant in error for the pur- 
chase of the said land. : 

On the Sth day of April, 1874, a decision was rendered by 
the Register and Receiver of the United States Land Office, 
at Los Angeles, California, in the contested case of George 
H. Howard efa/s. cs. Edward Merrill, the present defendant in 
error, and the State of California, wherein the plaintiff in 
error herein was one of the plaintiffs claiming the said, 
southeast | of section 21, under a declaratory statement, No, 
204, filed November 21, IS71, alleging settlement, April 26, 
1860, and involving the right on the part of Edward Merrill 
to hold under said Sehool Land Warrant locations, or to 
purchase the said southeast + of section 21, with other lands, 
under the provisions of the Ist and 8d sections of the Aet 
of July 23d, 1S6o, rendered a decision wdversely to the de- 
fendant in error herein, Edward Merrill. This decision of 
the local Register and Receiver was rerersed on the 28th 
day of September, [S74, by the Commissioner of the General 
Land Office of the United States, and the said Southeast 4 of 
section 21, with other Jands, was thereby awarded to the 
State of California, in favor of defendant, Edward Merrill's, 
School Land Warrant location aforesaid, under the provisions 
of the said Ist and 3d seetions of the Aet of July 23, 1s66, and 
on the 20th day of December, 1875, the said decision of the said 
Commissioner was duly affirmed by the Honorable Secretary 
of the Interior, and re-aflirmed upon reexamination on the 
Sth day of September, Isiah, by the Llonorable Acting secre- 
tary of the Interior, 

On the Leth day of January, 1876, the said pre-emption 
Claim of the plaintit® in error, Warren H. Mace. for the said 
Southeast 4 of Section 21, was ordered cancelled by the Com- 
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missioner of the General Land Offiee : and upon the 2oth day 
of March, 1876, the said Southeast 4 of Section 21, Township 2, 
S.R. 13 west, 8. B. M., was, by the Acting Commissioner of the 
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General Land Office of the United States, duly certified over 
to the State of California, in part satisfaction of the said 
California School Land Warrant selection of Edward Merrill, 
the defendant in error, for Warrant No, 227, for 320 acres, 
under the provisions of the Eighth Section of the Act of 
Congress, approved September 4th, 1841, An Aet to appro- 
* priate the proceeds of the sales of the publie lands, and to 
‘orant preemption rights 2° and the same was, on the 2Ist 
day of March, 1876, approved by the Honorable the Seeretary 
of the Interior, and certified over to the State of California, 
in satisfaction of a California Sehool Land Warrant loeation 
of defendant in error, Edward Merrill, of June 238d, A. D. 
S57. under the provisions of the Ist and $d Sections of the 
Act of Congress, approved July 23d, Ps66. 

The plaintiff? in error herein, Warren HL Maee, filed a 
declaratory statement forthe S. E. 4 of Seetion 21, TL 28., R. 
8 W., oS. B. ML. Los Angeles, California, on or about the 
2Ist dav of November, IS71, alleging settlement April 20, 
1869; and on or about the 3ist day of January, 1876, the 
above named Warren TL Mace made a demand that the- 
contest between himself and the above named Edward Merrill 
be referred to the Distriet Court of the f7th Judicial District 
for adjudieation ; and the said contest was thereafter duly 
ordered to be so referred. Whereupon such due and rightful 
proceedings were had, that after due deliberation, the judg- 
ment and order of the Distriet Court of the 17th Judietal 
District, whereby it was deereed that the defendant in error 
herein, Edward Merrill, is the equitable owner of the land 
named in the complaint herein, and entitled to the patent 
from the State of California forthe same. to wit, the Southeast 
one-quarter of Section Twenty-one, Township Two South, 
Range Thirteen West, of the San Bernarding Meridian, and 
that the said plaintiff in error herein, Warren TL Maee, has 
no right to purchase the same from the State of California, 
on appeal from the said Distriet Court was affirmed by the 
Supreme Court of the State of California on or about the 24th 
day of January, ISS. 

The patent for the said above deseribed land was theresfter 
issued by the State of California to the above named Edward 
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Merrill, and duly recorded in Los Angeles County, November 
17th, 1882. 


We would here suggest to the Court, in accordance with 
the provisions of Rule 15, the death of Edward Merrill, the 
defendant in error, on the 11th day of September, 1884, leav- 
ing a last will and testament, wherein he appointed James 
H. Myrick, of Boston, in the State of Massachusetts, South- 
ward Potter, 2d, of New-Bedford, State of Massachusetts, and 
Edward B. Merrill, of the City and State of New-York, as 
executors, with a power. 

That the said ‘* will’? was, admitted to probate in the 
County of Bristol, State of Massachusetts, in October, 1884, 
and the executors named as aforesaid duly qualified and 
took upon themselves that trust, and filed their bonds as 
required by law. 

The said ‘* will’? was subsequently filed in Los Angeles 
County, State of California, and due proceedings upon the 
estate of the decedent were therein had, and George B. Mer- 
rill, of San Franeiseo, California, was duly appointed ad- 
ministrator cum testamento annexo upon the said estate. 
That he duly qualified and filed his bond, as required by 
law. 

And we respectfully consent and ask that either the ex- 
ecutors and trustees above named, if they be the proper per- 
sons under the law, or the administrator cum ltestamento 
annero above named, if he be the proper person under the 
law, may be admitted parties or party to the suit, and that 
the cause may be heard and determined as in other cases. 


Point One. 


There can be no question but that the ownership of the 
*Sehool Land Warrants” which were locate d.orintended to 
be located, upon the land in question, was in Edward Mer-: 


OO EEE 


37 


rill, the defendant in error, in June, 1857, when the said loca- 
tion was made. 


Transcript on Appeal, 109-111 folios, 51, 52 pp. 
és $s 129 folio, (| p. 
6 es 137 folio, 66 p. 


It must be borne in mind that there were two warrants 
held and owned by Merrill, numbered, respectively, 227 for 
320 acres of land, and No. 156 for 160 acres. Merrill located 
No, 227 for 320 acres upon the E. 4 of Seetion 21, and No. 
156 for 160 acres upon the E. 4 of N. W. 4d and BE. 4 of S. W. 
1 of Section 21, T. 2, S. R213 WS. BoM.) Mace alleges his 
ownership of Land Warrant No. 156, and that he located it 
upon the S. KE. 4 of See. 21. 

The conflict between the parties is as to the ownership of 
the S. EK. bof See. 21, to locate which land both warrants, 
Nos. 320 and 156, are alleged to have been filed. 

There is no conflict as to the priority of Merrill in locating 
Warrant No, 320, which covers the land in question. 

It chp peas from the evidence that Mace did not file his de- 
claratory statement until IS71; alleging his settlement as of 
May 20, 1860. 

And at Mace’s own examination upon the witness stand he 
produces Warrant No. 156, and elaims to have purchased it 
from one Jaeger, and he alleges it to be the original warrant 
under which the claim of location was made by Merrill. 


Transeript, p. 44, fol. 95. 


In this last allegation he is in error. He does not say what 
sum he paid for the warrant, nor allow that the pretended 
endorsement of the pretended assignment upon said warrant 
Was open to question with regard to its validity, as te whether 
or not it was @ fergery. But he makes a mistake when 
he says it is the *‘original warrant,” with which the claim of 
location upon the S. EB. 4 of See, 21 was made by Merrill. 
Merrill used Warrant No. 156 in locating the E 4 of N. W. 
4, and E. 4 of S. W. 4 of See. 21. 
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Point Two. 


If we allow, for the purposes of this argument, the good 


faith of Mace in his attempt to locate upon the land in 
question, we still must contend that he came too late. 
By the terms of the statute of the State, Aets 1852 and 
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nnder which these warrunts were respectively 


[located by Merrill, the fact of the purchase 
ave to Merrill a vested right in the land at the 


— * 


COC ILT LOL, 


Suh Ss the Supreme Court of that State, In a very recent de- 
: 
: 

The Act of May 3, 1852, not only provided for the loca- 
thon School Land Warrants upon unsurveyed lands of 
the United States, but provided for the issuance of patents 
to such locators, after the lands embraced within then lo- 
C2 s hid been surveved DV he United States. [ niess 
thas \ contravened some law of the United States, it 
rmounted toa contract between the State and any person, 
who, in-aceordance with its provisions, located a Sehool 
Land Warrant bprorh any (rovernment land before the same 
had been surveyed. In other other words, the State under- 
took and provided for a sufficient consideration to convey — 
to sued eator the land upon which he loeated his war- 
rant, if the United States should at any time thereafter 
convey such land to the Stat 

R rts re. ¢ brn! > ¢ a. 2 
A sul ~ he Stute could make 
St son, und there seems 
. eli stiell hniract 
. . . Lidl ities 
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Point Three. 


Mace seems to lay great stress upon certain steps alleged 
to have been taken by Merrill, and by his attorney in faet ; 
and also of certain omissions in the alleged statutery di- 
rections given to locators of School Land Warrants by 
statutes of the State, passed subsequently to the time of the 
statutes quoted above, and which acts and omissions they 
must account for or suffer the consequences, 

We respectfully submit that ifany charge is to be Inaid to 
Merrill, it is that of over caution. Adunadans caulela non 
noce. 

Mace entirely ignores the allegatton in the first amended 
answer of the defendant, (page 4, fol. 10 of the Transeript,) 
that the application by the defendant of Mareh, 1868, made 
through his agent, was not a location de nore, but one 
made outof *tabundant cautions” aud onlyin reeical of the 
original application of ISo7 afore said. 

And also that the last applieation aforesaid was in striet 
compliance with the provisions of the Act of April 23d, 1858, 
(SMprd.) 

He also overlooks the provisions of the Aet of Congress of 
July 23d, 1866; and also the confusion, intricacies and 
uncertainties attending an attempt to clear the reeord of 
tithe of any public land in California at that date, and to 
quiet which titles the Act last aforesaid was enacted by 
Congress, And 

He also wholly ignores the decision of the Commissioner 
of the Land Office, and the confirmation thereof by the 
Secretary of the Interior, upon the same facts, coneerning 
the same title, and between the same, with other parties, 
rendered in S74 and 1875. 


Point Four. 


Mace testifies, on page 44 of the Transeript, folio 95, ** that 
he purchased the original warrant,” under which he claims 
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based upon great uncertainty. First, of his own acts, looking 
towards a location of the S. E. 4 of See. 21, as to whether he 
ever performed them himself; and second, upon the posses- 
sien of a ** Land Warrant” located many years before, by the 
owner and holder of it, and subsequently stolen or abstracted 
from the public office wherein it was deposited by law for 
the original owner, and the endorsement of the assignment of 
which was forged. He is endeavoring to sustain his alleged 
right, not by the strength of his own alleged title, but by the 
alleged weakness of the title of his contestant. 

This is contrary to every principle of law, and it is ele- 
mentary knowledge that it eannot be done. 

[f there be any fraud in these proceedings, it is on the side 
of the plaintiff in error and in his interest, as was adjudged 
by the decisions of the Land Department. 


Point Five. 


There is neither any evidence of fraud, nor could there be 
in this case on the part of Merrill, for he neither committed 
nor connived atany; nor is there any evidence of any més 
take of fact in the proceedings before the Land Department. 


‘ a 


From a reading of both of the opinions of the Commis. 
sioner of the Land Office and of the Hon. Seeretary of the 
Interior, in contirmation thereof, it is easily perceived that 
their judgements in confirmation of the tithe of the defendant 
in error Were sound an Lt correct In law and were based on 


Che foliowing iacts : 


May 12, 186%, as appears bv the reeords of the General Land 
Office. 


[tl. That Edward Merrill. the defendant in. error, became 
the purchaser of certain Seheol Land Warrants covering 480 


acres, on the 23d June. 1857. 
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right of location. To obtain any standing in Court he must 
show himself to be a bona fide claimant. 
Frisbie vs. Whitney, 76 U. S. 688. 


The Court below, by an especial finding, says: ‘* That plain- 
tiff, Mace, is not the owner of the California School Land 
Warrant, in part satisfaction of which the said 8. E. } of 
Section 21 was certified over to the State, nor any part 
thereof. 

Transcript, p. 21, fol. 45; Finding XIII. 


And that defendant, Merrill, was the owner of the School 
Land Warrant No. 227, at and long before making his ap- 
plication, under Act of Congress of July 23, 1866, in the 
United States Land Office. 

Transcript, p. 21, fol. 44; Finding X1. 


It follows, from all the evidence that was relevant to the 
issues raised in the various proferts and pleadings in this 
case, and from what was admitted in the numerous trials 
and examinations before the Courts, and before the officials 
—the Land Offices and General Department—that Mace’s 
attempt to locate upon the land in question was the attempt 
of a mere intruder, and was not in good faith. 

Rowell rs. Perkins, 6 Pac. C. 4. Jour. 501. 
Churehill 7s. Anderson, 6 Pae. C. L. Jour. 418. 
Doll es. Meader, 16 Cad. 325, 

Transcript, fols. 76, 77, p. 36. 


Point Eighth. 


This S. E. 4 section of Jand may or may not have been once 
included witin the exterior limits of the Mexican Grant, 
Rancho Tajanta. It is diffieult to say, from the way this 
transeript is sent up, with its varions omissions and errors, 
both typographical and otherwise, and probably in some in- 


stances with an intentional carelessness. whether it was so 
included or not. But it is very certain that if it was ever 
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so claimed by the owners of that Rancho, that their claim 
was not a valid one, and was disallowed. 

This Rancho was first surveyed by Henry Hancock, De- 
puty United States Surveyor, in 1858. His survey was ap- 
proved by the Surveyor-General, September 17, 1860, under 
date of February 21, 1872, and the dale of the approval was 
held by the Secretary of the Interior fo be the date of the 
survey. | 

Transcript, pp. 65, 66, fols. 136, 138, 
3 Copp’s Pub. Land Laws, p. 548. 


A survey made by the Deputy Surveyor is, in law, to be 
considered as made by the principal surveyor. 


Craig ef als. vos. Radford, 3 Wheat. 594. 


After the date of the survey, all lands outside of valid 
exterior lines of the Rancho were released from the reserva- 
tion created by the private claim of its owners, and became 
subject to appropriation according to law. 

Transcript, p. 65, fol. 136, 


In 1868, when Merrill re-located his school warrant, the 
then owners of the Rancho did not claim this S. E. 4 of 
Section 21 as being a portion of their land. 

And his re-location was first in time, as against Mace or 
any other person, and was fully in accordance with the 
practice of the Department of Public Lands of the United 
States at the time, and with the provisions of the Act of 
July 23d, 1866, and was entirely legal and valid, and not to 
be gainsaid. 

Transcript, p. 19, fol. 41; Findings IIL, V. 


As between two locators, both in good faith. of publie 
land, the rule, qui prior est tempore, potior est jure, must 
always apply. 

Rev. Stat. of UO. S., % 2273. 
Crandall rs. Woods, 8 Cu/. 136. 
Toland vs. Mandell, 38 Ca/. 30. 
Fosealina es. Doyle, 47 Ca/. 437. 
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Point Ninth. 


The patent for the S. E. 4 of Sec. 21 was issued by the 
State of California to Edward Merrill, the defendant in error, 
| subsequently to the 24th day of January, 1881, and was duly 
| recorded in Los Angeles County, November 17th, 1882, and 
since that date Merrill has been, and is now in possession of 
i the said land. 
| This patent took effect by relation at the date of filing the 
warrants under which the selection of the land covered by 


the patent was made. 


Moore rs. Wilkinson, 13 Cal. 478. 


Ely vs. Frisbie, 17 CaZ. 250. 


And the validity of this Act of the State in granting this 
patent fo the defendant in error, if denied, or in any way 
questioned, cannot be tried at law, and indirectly by a col- 
lateral proceeding. It must be attached directly and by bill 
in equity. 

Polk es. Wendell, 9 Craneh, 37, 99. 

Doll es. Meader, 16 Cal, 205-325. 

Cooper rs. Roberts, 18 Hor, (59 U7. S.) 173. 
Steel os. St. Louis Smelting Co., 106 UY. S, 447. 


¥ 


Smelting Co. rs. Kemp, LO4 U7. S. 636. 


Point Tenth. 


The judgment of the Supreme Court of the State of Cale 
fornia should be athrmed. 
EDWARD Bb, MERRILL. 


i Counsel Jor Defendant in Hrror. 


New- York. November. [S86. 
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laws of the United States. by color of the authority of thie 


| L nited States 

if LT. 

ih fe | 
That the petitioner is now imprisoned and tn custody, 
by color of the authority of the United States, in the 
Penitentiary of the State of Vew York, in the custody oft 


the Warden thereot, deprived of his liberty, under color of 


uithoritv of the United States 


That the petittoner is tiaprisoned anal ii etistody tn pus 
suance and by reason of a sentence passed tpon him with 
out warrant of law on the 4th dav of June, Psse. at 
Viexandria, Eevpt. within the Ottemmn Dominions, by 
Horace Mavoard, who was at the time atoresard, and at 
thie place tforescid. the \iinuister. Plenipotentiars of the 


lo onpted Stites pecur thy Siiblimie Ports 


Phiaat tov thre scat ritetee of the atoresaid Minster of 


the Lo nited States, ELlorace Mavirgrd. the petitioner, Wits sen 


enced tor bre | LKen Ted Sentppes pobraete® aol COPED Ep trpe dat. threpe Tee 
be Seeccerre ls Keepot anata k’rnday. the [st alav of (hetober, threeay 
neXt erste, then between the hours of seven ochock ane 
fenooclock mm the morning of that dav. to be taken to some 
convertent place of execution, either the Citv of Alexan 
dria, or within two miles thereot, and then and there to be 


hanged by the neck until dead 


Phat thereafter the petitioner was confined bv the 
orders of the said Minister ot the United States, and by 
Virtue of and in pursuance of said sentence of death, under 
color otf the authority ot the Lonited States, in the United 


States Consular prison of Staverna, in Asia Minor, and on 


the 2ist of June. TSso. the Marshal of the United States 
Consular Courts mm Turkeys Was by the aforesaml Minister 
of the United States, Horiece Veaavinaird, commanded te 
execute the said sentence of death on the petitioner as pro 
nounced by him the aforesaid Mituster under eolor of the 
authority of the United States. within the enclosure of the 
said prison. 
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That thre aforesaid epiberies pris od thppeoti hie pret 
toner as aforesaid, bv the said Minister Horace Maynard, 
Was afterwards comuntited or changed by Rutherford B 
Haves, President of the United States. te a sentence of 
lmiprsonment for tite. under color of authormty of the 
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United States, and not in the military or naval service of 
the United States. 


$.¢ 

That the petitioner, at the place aforesaid, to wit, the 
aforesaid City of Alexandria, Egypt, in’ the Ottoman 
Dominions, was, by the aforesaid Minister Horace May- 
nard, under color of the authority of the United States, 
held to answer for a capital crime, to wit, the crime of 
murder of one Alexander Dahan, in the said City of Alex- 
andria, upon a eriminal information presented by one 
(seorge ©. Batchellor, to and before the aforesaid Minister 
Horace Maynard, said) Batchellor assuming to act as a 
public prosecutor for and in behalf of the United States, 
upon Which said criminal information so presented by the 
said George S. Batchellor, the petitioner was held to answer 
before and by the said) Minister Horace Maynard, for said 
eapital crime, without a presentment or indictment of a 
grand jury, and without a trial by a jury, or any person 
or persous Whomsoever, excepi the aforesaid Horace 
Mavnard, Minister of the United States as aforesaid, 
he, the said Minister, sitting and acting and trv- 
Ing the petitioner alone, and as sole judge and jury, and 
the sole and only judge and tinder of both the law 
and the facts, and giving and pronouncing sentence of 
death as aforesaid on the petitioner by himself alone, claim 
Ing se todo without the aid or assistance or co-operation 
of any other person or persons whomsoever, but individu 
ally and solely, and by color of the authority of the United 
States, all of which actings and doings will more fully 
Appear hy reference toa copy ol the aforesaid pone ceedings 
had and held by and before the said Minister Horace Mit 
nard, which is hereto annexed and shown to this Court, 


and which the petitioner pravs may le taken as a part of 


this petition. 
\ 


The petitioner submits to this Court, as advised by coun 
sel, that each and all and every of the matters aforesaid. 
and the sentence aforesaid, and the imiprisomment of the 


~ 
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petitioner under colorof the authority of the United States, 
are illegal and without warrant of law, and void, atid in 
Violation of the Constitution and Laws of the  tited 
States, and the rights of the petitioner as a eitizen of the 
United States, and for that, anioug other catises 


l.-—That the petitioner was not tried by the judteral 
power of the Ll nite Stites 


al 


Hl. That the said Horace Mavinird was tot a dude 
the United States, ner ot any Court of the United States 


lt). -That a Minister of the United States ts mot ane 
cannot bea Judge of the United States, or of any Court 
thereof, because the Constitution of the United States 
prescribes in Act TEL, seetion L. that “the judges, both of 
the Supreme and Tnferion Courts, shall bold ther offices 
‘during good behavior, and shall at stated times recone 
‘for their services a compensation, which strabl pieot be 
diminished during them coptimuaince pe offies 

And this petitioner denies that the said Horace Mavinird 
held his office for sar termi. but at the wall of the Press 


dent of the Lonited States. and te levbageart Vevel thrat the 
said) Horace Mavinard’s  comipensation for services wats 
capable of anid VN ithean thie purr vero Clonmoeres fey cdivepiruish 
during his continuance im offices beohe Miteisteer cof thee 


Lo nited State 
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Vi.—Phat there is no act of Congress or treaty which 


authorized and empowered the aforesaid Horace Mavnard 
as Minister of the United States, or as an officer of the 
| nited States.,bo urs anid sentence the petitioner, for murder 
ov for any capital crime, in any place whatsoever, or in 


AV Pore COUMEPY, 


Vil. That the meht to be held to answer tor a capital 
orotherwise infamous crime, and the right of trial which 
the petitioner has as a citizen of the United States, is a 
right given to him by the Constitution of the United 
States, and that the same cannot be taken awav from vou 


petitioner by any Preatvy or by an aet of Congress 


Vill. Phat the judicial power of the | nited States ex 
tends to all cases arising under the Constitution, the 
Laws of the United States and Treaties made, or whieh 
Shall be made under their authority.  \nd the petitioner 
subtraits to this Court, that the so-called Court where the 
petittoler Wis tie il to answer, tried and sentenced tora 
capital offense. and wherein the said LLorace Mavirard por 
sided and satas both judge and jury an bis own persan, 
Was hota partoot the judicial power of the Cited States, 
md that the power of the said Elorace Maviuard as sueh 
Miinistes Mientpotenutiaryv of the ULonited States tear thy 


' 


Subline Porte heb hoteNtend tothe caseokl vou preebillobhwer, 


nor tO ahve Cas (isin Ulider The tawWws of the Lotiited 
 ~4LeS, nO to.any te arising under ahv reatvV bet weet 
’ } [ “=F i ; ; 
rie ' biti ‘j i} i i \ ean? ,? 
\ | 
) i } bit ' if j j ilitt i ‘? Sruubii \ 
» ; 
it? i} t ‘ file ' «at i ‘i j ’ ile] 
‘ 
| 1 
' 
ae 
You prclbt deoda bioltidis to thbis | OUTL Thad ot this Court 
bcd ii it jije Liteil Tithe TPheail ifiil CoeVie tbe of ytelil pret 


rie Va 72 biel i} i | Cecanets Vitte tne { «spent itil 


ee 


MOO a, ibe Shy K 


thom anid Laws of the United States, vet meverthelk yt 
petitioner alleges that bre as mow breld card che praveuh of bi 
liberty inn. the place atoresaid, tinder color of authority of 
the United States, without warrant of baw 

Because he SavVs, that the President of the United Stat 
has no poWer or cuit ieorats Ler Ccitise Voli petitioner f V 
Imprisoned for life, or for any period of time whiatsaeves 
my the Lomited States. or in anv State. ‘Territory. ot potas 
in the United States bv reason of the Lact that one Horan 
\I ivnard, as Mituste: Pheenatpoerternat acarsy Ol thie rested strats 


bicaed an) hey pt selitetced Vat poeLib enters fon toe Pititay iti 


hv pt, at three tanee Poopescaned, tints slid foeebibiestaers ii 
clesad., Tao? ada Gadi crane] ¢ tpoit li Pudi bibesprey Ter Pata Ver Tpeceshy cccetey 
] 
mitted DV Vout port itiertiors inn bugey pot rhe Chae: Cob berteacaty Pocoteene 
; i i ‘ ‘ 
jeotin., 7) T hye toate i ey? ee at rj ’ Piae ifenre titi Pye i 
»' ¥ , + \) i \ , i? joel a T . { er baa ‘ Pore ;7 l¢ rid f ral 
Tracal au Wa t's j \ t» | Viol | 4 piel Pphaecd toebenty 
? y 7 .) ~ 1 ? ‘a . ' ; ‘ ') | 
> wes bitter i? ’ Lite? if ’ or <ge ‘?) i. y EN i 
ié ‘ ‘ tive | rettern) = | ite ‘ rie hae ster adits ' r+ Pee per | | 
pe} Wi peach Cceoteseetet. cats Phigeriscotperad at bye bitle 
™ * ’ ‘ , aT ’ ' } . , e)? - " j 
’ ij sy e*= te ’ at ' : ste i } fie Paitgeiert ‘ pity 
' j an rit \ cat ea riiiert Siibie ,' t Pico Wal! citi 7} ; V" 
Libed Veo roe’ ei deodaert)| Chernin Piatt a r teespdiety v bie 
, , ~~ "* ’ i 
? ri i pieor car's " priaee bia 
‘ *? Poel i’ bi gaecor | ‘ ti pil te ft. dentye ‘ 
’ ree oh }) if ti } Ceti i PEPER LEECH: eitiat 
; ' ,? ry ' rite ? Pit Pirie } 
‘Lae 
: »* i j? }) some? tl Pie ‘ i tj j 
i? prey hiae ne SOU } lif PeoERAaT Ligeti! Stake of Ohi 
‘ ~ Zz toerdt ‘ ti ‘ Pig ; ‘ ; 
ty’ | j ‘* \ } ;' } ~ le ‘ \ 
, 
=e i? if rhert ‘ Via 4 ‘ 


‘ * Be tye ] 
’ '? tif Pie ; . sf ’ ; ’ ‘ ' ‘ ‘ 
i eacre ' tiv 
sr ’ ’ 
bitve Line aeectised terotgenny 1 Hii cs itbie « 
1 , a a7 wal 
irectittim ative + rire Pepe MOT TaAliICe: | i tae «tt fitiil 


And in which Mr. Evarts further tells and tnstructs the 
said Horace Maynard in the words follows, to wit: 


! ‘In view of the circumstances, | have reached the con- 

iH clusion, that in the interest of justice to the Government 

i * and theaccused alike, the trial should be had in the first 

i} instance hefore the Minister.” 

i 

| XLV. 

ti . a 
Af Your petitioner refers the Court to the whole of said in 


structions, as appears from the records here shown to the 
Court, dated Washington, March 19, Isso, and denies that 
anything therein contained authorized or empowered the 
aforesaid Minister to try your petitioner in the manner and 
form therein directed, 
AY. 

Your petitioner further presents and shows tothe Court 
a certitied copy, under the seal of the Department of State, 
of the report made to the said William M. Evarts, Secre- 
tary of State, dated Constantinople, June 21, Isso, by the 
sid) Horace Maynard, of his actings and doings pursuant 
tothe instructions aforesaid of March 17, [Sso0, wherein 
the said Horace Maynard informs the said) Department 
What he did in the premises, and of the proceedings and 
trial before him of your petitioner and of his) sentencing 
vour petitioner to be hung in Egypt until he was dead, 
and that he “‘approved the employment of a voung : 
* American lawyer, resident in Egypt, to assist the de- 
* fendant’s counsel on the trial” 


And encloses: 
(1.) Decision of the Court in the case. 


(2.) Sentence in the same, 


(3.) Expenses in the same. 


From this record it will appear, and asthe facts are, that 
your petitioner on the trial moved that — 


= 


HL 


‘* There be associated with the Minister, to sit with four 
** citizens of the United States, as is provided in the case of 
‘* trials before consuls.” 


The said motion was denied by the said Minister, who, 
amongst other reasons for denving the motion of your 
petitioner, said that: 


** The Government of the United States, in view of the 
‘* gravity of this case, having thought proper to assign the 
‘* trial of it in the first instance to the ministerial court, 
‘* the Minister has no authoritv under the law to divide 
** the responsibility, however grateful to him personally it 
‘* might be to do so.” 


Whereupon, on the vsth dav of May, Isso, having so 
decided against the motion the said Horace Mavnafd did 
then and there undertake to try,and did try, your petitioner 
by himself alone and without other assistance he, the said 
Minister, acting in his own person as both judge and jury 
of law and fact. 


All of which proceedings will more fully appear by 
reference to the copies of the records herewith presented 
and shown tothis Court, which vour petitioner prays may 
be taken by the Court into consideration, and all of which 
proceedings your petitioner charges and alleges to be void, 
so far as anvthing therein contained cin be shown as legal 
warrant for the imprisonment of your petitioner in the 
United States of America or elsewhere, or to give warrant 
or authority for the trial and sentence of vour petitioner 
in Egypt. 

WHEREFORE, Your petitioner prays that the writ) of 
habeas corpus do issue from this Court, directed to John 
McEwen, the Warden of the Penitentiary of the State of 
New York at Albany. commanding him, on a day certain 
therein to be named, to bring before this Court the body 
of the petitioner, together with the cause of his detention, 
and to abide such further orders as vour Honors and thus 
Court may direct. 
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And your petitioner further prays that each, every and 
all the proceedings aforesaid, and the sentence aforesaid, 
may be declared by this Court to be null and void; and 
that the petitioner be released and discharged from the 
custody and imprisonment in which he is now held by 
color of the authority of the United States. 

And your petitioner will ever pray, &c. 


LORENZO ULL, 
Attorney for Petitioner. 
FREDERICK W. WHITRIDGE, 
Of Counsel. 


UNITED STATES OF AMERICA, } .. 
Dastrict of New York, ‘Tapes 


Before me, Howard Pappock, a notary public, duly 
appointed, commissioned and qualified by the State of New _ 
York, personally appeared STEPHEN P. MIRZAN, who, 
being duly sworn according to law, deposes and says: 
That he is the person named as the petitioner in the fore. 
going petition, and that the facts therein stated are true. 


S. P. MIRZAN. 


Sworn to and subscribed before me, | 
this 12th day of February, 1886, 4 
HowarRp Pappock, 
Notary Public, 
[L. s.] Albany Co., 
n. ¥- 
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STATE OF NEW YORK, ae 
City and County of Albany, Clerk's Office, ) °° 
I, Wituiam D. STREVELi, Clerk of the said City and 
County, and also Clerk of the Supreme and County Courts, 
being courts of record held therein, do hereby certify, that 
Howard Paddock, whose name is subscribed to the jurat 
of the annexed affidavit, was, on the day of the date 
thereof, a notary public in and tor the County of Albany, 
dwelling in said county, duly authorized to administer 
oaths for general purposes; and that I am well acquainted 
with the handwriting of the said notary public, and verily 
believe that the signature to the said jurat is genuine. 


In testimony whereof, | have hereunto set my hand, 
and affixed my official seal, this 12th dav of February, 
LSS, 

Wa. D. STREVELL, 
a) Clerk. 
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Z EDWARD C, HANCOCK Vs. MRS. ELIZA JANE HOLBROOK ET AL. 
credit of twelve months, to the Herald Printing Company aforesaid, 
which said Herald Company gave bond according to law for the 
sum of twenty thousand dollars, the purchase price, and that Jo- 
seph Hern: indez, a resident of this ¢ tity, became surety on said bond. 

5. Petitioner shows that thereupon the Herald Printing Company 
entered into possession of said New Orleans Picayune newspaper es- 
tublishment, and proceed- to conduct and administer the same with 
SUCCESS, 

While in the possession and ownership of said property, however, 
propositions were made to the officers and directors of cai <r 
by Henry C. Warmoth, a resident of this city, in behalf Alva M. 
Holbrook, deceased, late of the city of New Orleans, er in behalf 
of Alva VW. Llolhrook. deceased. late of the citi of N, hi Cyl (Tdi, and 

in behalf also of Joseph Hernandez aforesaid and of said 
4 Warmoth himself, who was liable in some manner to or for 

said ILernandez on account of his (Ilernandez’-) suretyship on 
said twelve months bond. 

Petitioner further shows that propositions were — to the effect that 
a sale or transfer of said Picavune establishment should be made by 
sald [eral Company to said A.M. Holbrook in consideration of 
the assumption by him (the said Holbrook) of the payment of said 
twelve months’ bond, in lieu of said Herald Company, and of his 
deposit with said Hernandez of satisfactory security, to be applied 
to such pavinent, 

. Petitioner further shows that it was further proposed by said 
Warmoth in behalf of said Hernandez and of the said [Lolbrook and 
of limeself (the said Warmoth) that,as part of the said proposed 
transaction,a new body corporate should be created, to be styled the 
Picavune Printing Company, to which new company the said TLol- 

brook should transter and deliver in’ full ownership the said 
9 New Orleans Picayune printing and newspaper establish- 

ment, to be received by him, the said) Holbrook, from said 
Tlerald Printing Company, iis proposed, 

7 Petitioner now shows that the said proposition so made to the 
otticers and directors ot the Herald Company iis aforesaid “were VC- 
cepted, and the New Orleans Picavune Printing Company was so 
constituted and formed, as hereinbefore set forth. 

Petitioner shows that It was provided in the aet of charter that 
the capital stock of said) new COMAPI should consist of one hun- 
dred and twenty shares of the nominal par value of two hundred 
nid fifty dollars, all tw be considered as full-y a uid stock. and that the 
said Holbrook, in consideration of the assumption by him, as atore- 
sald, of the hability of said Herald Company, as prine pauls on said 
twelve months’ bond and the de posit by him with the said Ternan- 
dez, as SureTY on sald bond, of securitics to his satisfaction for the 
paver of said boric, and the transfer by him (the said Tolbrook) 
to sald new company of said newspaper establish ment, should be the 

owner of sixty-five shares of said full-paid stock, and thraat 
t stockholders of said Herald Company, as consideration of en- 
tering into such arrangements, in addition of being relieved 
aud exonerated from: the liability on account of said twelve months’ 
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bond by assumption of the payment thereof by said A. M. Holbrook, 
were to recelve the other liftv-tive shares of said full-poaic stock, to 
be distributed Mone them (/. €., adMionge the stockholders of the Ier- 
ald) Printing Company) in) certain) proportions, the amount of 
said fifty-five shares being considered as equivalent for the 
excess in value of said Hewspuper established over said prices 
for which it had been purchased of the said Plerald Printing 
Company at sheriffs sale as aforesaid, and a recompense to the then 
stockholders of the Herald Printing Company for the dissolution of 
sald COMMpany and the consolidation of the New Orleans Ilerald 
printing establishment with the Picayune printing establishment, 
anid the resulting chnhancement of the value of said latter-named 
printing establishment. 

All of which said latter transactions will be duly shown 
on trial hereof by the production ofa written agreement made 
and signed by Alexander Walker, acting for and with the 
authority of said Heraid Company, as president thereof, and by said 
A. M. Holbrook and Joseph Tlernandez and said TLenry C. War- 
moth. 

S. Petitioner now further shows that by reason of the said trans- 
action the said New Orlearrs Picayune Printing Company became 
and was in no way lable for or on account of said twelve months’ 
bond which, as aforesaid, was given by said Herald Company for 
the price of adjudication to it at sheritl’s sale of said he Wspriper 
establishment: that said bond in no sense ever became a debt. of 
suid New Orleans Picavune Printing Company, but remained the 
debt of the said Herald Company and the personal debt, by his 
assuluption thereof as aforesaid, of the sard A.M. Polbrook and of 
sald Tlernandez, as surety, and of said Warmoth to whatever extent 
or in Whatever manner he was bound therefore to, with, or for said 
Hernandez. 

Petitioner further shows that by the terms of said charter 
S of the New Orleans Pieavune Printing Company petitioner, 
by rein oll of his having been il -tock holder rn othe ae ralel 
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Printing Company aforesaid, became a stockholder in the satd) new 
COMPANY, anid Wils recognized 11) the said charter as tha holder anid 
owner of fifteen shares of the one hundred ane Twenty shares of thi 
capital stock of said COMpany 
lO. Petitioner shows that he has sinee become the holder and owner 
of tive additional shares of said capital stock, one of which said five 
shares originally stood in the name of Albert Shultz, one tn the risun 
of Wm. Mehle. one in the name of Chliristian Melle, ome in the mean 
of Joseph Donaldson, and of in the name of DB. Pean: all of whieh 
will be duly shown on the trial thereot 
ll. Petitioner shows that the original pear value of sa Leapital, 
stock of sie COPD Wiis fixed at two bevaened yn cadied thi \ dollars 
peer share, aus afore eared, but that said shares are now worth, bv reason 
of the ‘ nhanes ment of thie “ited prrarpe rity, fully twelve hundr d dol- 
lars per share, 
IZ. Petitioner further shows that the directors named) in 
‘ the charter of the said New Orleans Picayune Printing (omn- 
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pany proceeded to administer the property and: affairs of end 
company, and threat ‘A. \I. Llolbrook Wiis chosen president of said 
company, and that the business of said company prospered and 
large assets accumulated, and the revenues of the establishment 
were amply sufficient, if properly administered, to pay all its ex- 
pehses, to meet all its debts justly due, and to return a dividend to 
its stockholders. 

is. Petitioner shows that the number of directors so constituted 
was composed of the said late A.M. Holbrook, president of said 
company, of Peter St. Armand diehard W. THolbr 
Walker, and petitioner. ‘The said St. Armand and the said 
W. Holbrook, however, petitioner avers, were not Fou fide stock- 
holders in said company and had no actual interest therem, they 
bemg only cmplovees of the said A.M. Tolbrook, who had placed 
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that he should be able to seleet them as directors upon said 
1) board through the prepondering tntluence o is ownership 
i i 
of the majority of the stock of sald Company, and with a view, 
as this preci llatye ravers and | q's preecra iF hal 
Wrong Upon this petitioner and the other stockholders in the satd 
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before set forth, to defraud the corporation anid all of its stockholders 
other than themselves. 

21 27. And petitioner shows that he has no adequate remedy 
at law to redress his wrongs and recover his rights, except 

by instituting and maintaining this action as a stockholder of the 

suid corporation, 

28. Petitioner further shows that Charles T, foward, a resident 
of the city of New Orleans, is the sole assignee of all the right and 
title in and to the New Orleans Picayune printing. establishment of 
Joseph Hernandez under and by virtue of the transaction herein- 
before set forth. 

29, Petitioner further shows and avers that the New Orleans 
Picayune newspaper and printing establishment, which was the sole 
property of the New Orleans Printing Company, never became the 
Individual property of A.M. Tolbrook, and could not pass Into his 
POSSESSION, but that said property and all of its appurt ranices at No, 
OO Camp street, New Orleans, is now In the Individual possession of 

sald Eliza Jane Tlolbrook and = said Creorgt Nicholson under 
ya Sone pretended transter from her, and that satd Mrs. Hol- 

brook claims to have become the owner of said Property by 
testamentiury bequest from said A.M. Holbrook, but that he could 
bequeath to her no better title than he had himself,and that he was 
Without a shadow of a title of anv validity in law to warrant the 
Withholding of said property from its rightful owners, the said cor- 
poration and its stockholders, 

D0. Petitioner still, further shows that said A. M. PHlotbrook and 
the said Creorge Nicholson and the said KR. W. Tlolbrook and the 
said Miers. Eliza Jane Ilolbrook were without anv power, In law or 
equity, to Ineumber the said property known as the New Orleans 
Preayvun hewspaper and printing establishiane ht Ww ith any debt, lia- 
bilitv, or obligation : and petitioner avers that said property is not 
now charged with any debt, habilitv, or obligation, and that the 
It bing Hitv-one shareholders of the capital -tock of the New Or- 
leans Picavune are without any standing labilities or obligations as 
-tockholders in sated COTNpPAnV, EXC pel the obligation ana | 
COHSCICHCEe Lo pave any balanee that hiay be due to Charles T. 
lloward, as alore sid, cas thie SSI of Jos | I ae rane “%, Us 
surety on said tweive months bond aforesate, 

ot. Petitioner reserves his right to matnutain an action for the re- 
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Hernandez for the amount paid by the said Joseph Ilernandez 
for the discharge of the twelve months’ bond, upon which 

27 said Hernandez was surety, as particularly hereinbefore set 
forth. 

39. Considering the annexed affidavit and upon proper bonds 
given, petitioner prays that writs of injunction may issue directed to 
the defendants, Mrs. Eliza Jane Holbrook, George Nicholson, and 
Charles ‘T. Howard, enjoliing and restraining them and each of 
them, and each of their agents and employees, in the name of and _— 
until the further orders of this hon. court, from removing any of the 
property belonging to the New Orleans Picavune heWespaper anal 
printing establishment from the building at No. 66 Camp street, and 
from alienating or disposing of any of sald property, and = from 
contracting any debts in the name of said establishment or other- 
wise Incumbering said property. 

40, Petitioner further prays that your honor will appoint some 
suitable person as receiver to take Possession of the Property here- 
inbefore described, situated at No. 66 Camp street, New Orleans, and 

consisting of the printing establishment known as the New 
25 Orleans Picayune newspaper and printing establishment, 

now in the possession of the said defendants, Mrs. Eliza Jane 
Holbrook and George Nicholson and Charles TP. Howard. 

41. And petitioner further prays that said receiver may be directed 
by this hon. court to admiumisier the said Property tor the benetit of 
petitioner and of the other stockholders of the New Orleans Picay- ' 


une Printing Company until the further orders of this hon. court. - 
12. Petitioner prays that the sai receiver, so to be appointed, 
may be directed to cause an Inventory of the said property to be 
made. 
Petitioner prays for costs, and forall such further and general 
relief as the exigencies of the case may demand and the law war- 
rant. 
(Stoned) HENRY CC. DIBBE, 
Atlorney for Petitioner. 
State or Louisiana, Parish of Orleans, City of New Orleans : 
Edward C. Haneock, being duly sworn, deposes and savs that the 
averments in the above and foregoing petition contained are true 
and correct, to the best of lis knowledge and belief. so help 
9) him God, and that writs of injunction /s necessary to protect 
him in his rights 
(Signed) EDW. CO. HANCOCK. A vd 
Sworn to and subscribed before me this 25th Nov'r, IS76 
(Signed) Wa. 1. HOLMES, 
Necond Justice of the Peace. Parish of Orleans. 
Order. 
Let the defendants be notitied to show cause on Friday, Dee'r Ist, 
Is76, at 11 oclock a.in., why writs of injunction should not be 
ob 


» > 4 


ob 
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granted as within praved tor, and why a receiver should not be ap- 
pointed as prayed for. 
New Orleans, November 25th, 1S76. 


(Signed) B. L. LYNCH, Judge. 
lef of Incorporation Annevred fo Petition. 


STATE OF Louisiana, City of New Orleans: 


Be it known that on this nineteenth day of December, eighteen 
hugdred and seventy three, before me, Robert C. Mott, a notary 
public in and for the parish of Orleans, State of Louisiana, duly 
commissioned and qualified, anil In the pore sence of the Withesses 
hereinafter named and undersigned, personally came and appeared 

the several parties whose names are hereto subsertbed, who 
ou) i ( lear 7 that thie Vv have coyverant d and aereed, and by these 

pore sclits do covenatt ana weree and bined themselves canal 
those whom thr \ re pre =enit, to { <tablish ane Incorporat 7 COMPANY 
for the object and) purposes and under the obligations, stipulations, 
and rt vulations bi rernatt r set forth nie contamed, to wit: 


Art. Ist. The name and stvle of this corporation shall be Thee 
New Orleans Picavune Printing Company. its domicile shall be 
thi CILV ‘>| Ni \\ (orleans. lt shall beave il Corporate seul with if de- 
vice of a cotton-bale. l] 
president. Tt shall exist for twenty vears from the date hereof, un- 
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business of everv kind 
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a ee ee ee 
tbict in 7;™ PEbTPUN Peceldsshdied charblars 
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Art. 7. Dividends of the profits arising from the business 


to 


shall be declared at such time as the board of directors mav 
deem advisable. 
Art. 8. The stock shall be transferred only on the books of the 
corporation. 


ay. oe ee ee ae ee ) , 
Att. VU. it bey ue eLELLON) of the a MATS ©] His COPPOPrationl Sal 


by a Commissioner, to ty appolhted \ 1 Vote of tly maioril 
amount of the stockholders. ‘ ither ‘AT i ret Pr OP sHec}] | meet cy 


Art. 10. The Picayune newspaper establisliment cently pur- 
chased at sheriffs sale by the said Herald Comat nd which has 
been by said company transferred and sold to A. M. Holbrook, is. 
by said A. M. Holbrook, now sold, delivered, and transferred to this 
corporation at the price and sum of thirty sand dollars ~1) 
Which said Tlolbrook acknowledges 1 ! ak 1. Alla | . 
establishment, as required at said sheritf’s - - the prop 


. . , , 
this corporation, and the share- of stock In this rporation hixed 
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sessions at New Orleans according to law; that this hon. court pro- 
ceed no further therein. 


(Signed) SEMMES & MOTT, 
Attys for Pet’r. 


(Signed) GEO, NICHOLSON. 
Supple iA nlal A’ Amended Petition. bil J D. ey ]{). IS7h. 
Superior Dp. ©. a 


Ie. G. TANcock ) ! 
a. - No. POOL. 
Mrs. EK. J. Hlorprook., | 
37 The amended and supplemental petition of plaimtil re- 
specttully shows: 


That there was an error in the original petition herein filed in 


the statement that (reorge Nicholson and i. WW. Llolbr wok Were the 
pretended commission pretended to have been appointed at the pre- 
tended mir eting of stockholders referred to in the ‘ tition as havi 7 


been held Dee. re ING. 
Petitioner now avers that in truth. as petitioner has 


said R. W. Plolbrook and Richard Fitz@eerald. a resident of thi 


ssi % . 
and a eitizen of this State, were the persons so pretended to have | 
been appointed, instead of the saad Ro. We. Tlolbrook and Creorge 


Nicholson, iis cul loue (| 11) poleatnitifl s orig iil petition, thre it] 1 4 
Nicholson being also a party defendant hereto mm his individu 
Capacity, 


Wherefore plaintul pravs that he may be permitted to file thi 


per ed to : 

amended and supplemental —, and that Richard Fitzgerald, a resi- 

dent of this CIty, bray he hal Le it pearly ly this sult ' iti a* TDG 
be cited and served with a copy of the ortginal petition herein 

3S filed and therramended and supplemental petition.  Platutitt 
prays for general reliet. 


(Signed) Mm. 4. Beau. 


PSiehicd I}. [. Pe & : GL 
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Unirep STatres or AMERICA 


ot Loulsiana. Nove rity r v tit, Iss 1. 
Eowarnp C. TLAaxcock 
eaiza JANE Tlonmnook «f als. J 


NEW Orn-LeEans, Wepnespay., VMareh dh, 1885 


Court met pursuant to rndiournment. Present: blon. Kdward €, 
Dillines, district judge 


‘he ; 7 *% ! " ‘* + | ' ’ 
yet An atpep) ili having been Liine ll 2 this cause to the Supreme 
‘ ° , . . a 
Court of the United States the mandate of said Court was 
’ . > e « 
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Supple mental and Amended Petition. liled April Oth, ISS». 
Civil D’t Court. Div. A. 


Epwarp C. Hancock ) 
vs. >No. 13820. 
Mrs. E. J. Horprroox e als. } 


4] To the honorable the judges of said court: 

The supplemental and amended petition of Edward C, Ilancock, 
filed by leave of court, with respect shows: 

That said R. W. Tolbrook and Richard Fitzgerald did not, nor did 
either of them, qualify or assume to act as liquidators of said New 
Orleans Pieayune Printing Company, and are without interest in 
the premises. 

And petitioner further shows that said A. M. Holbrook retained 
the possession of said Picayune newspaper and printing establish- 
ment, consisting of the envines, printing-presses, LV pe, material, and 
other property then in the building No. 66 Camp street, In this city, 
Including the name and good will of said newspaper, its books, ae- 
counts, subscription lists, and advertising patronage, the whole being 
worth S100,000 (the property of said New Orleans Picayune Printing 
Company), from the time he so as aforesaid wrongfully acquired the 
same until his death, on or about the $d dav of January, 1S76; 
and thereupon the defendant, Mrs. Eliza Jane ITolbrook, took 

possession thereof, as instituted heir, and ever since then 
12 hath retained, and still retains, possession thereof, except 

such interest therein as she has transferred tothe detendant, 
(seorve Nicholson, who held and still holds the same. 

And petitioner further avers that the said A.M. Holbrook, and after 
his death the defendants, Mrs. Holbrook and George Nicholson, con- 
ducted and carried on the business of said Picayune newspaper and 
printing establishment, and made large protits therein and therewith, 
and that your petitionel Is entitled to anv account thereof and to be 
paid his pro raf share of the same according to his interest afore- 
said in said New Orleans Picayune Printing Company. 

And petitioner avers that the possessson of said A.M. Holbrook 
of the property aforesaid was that of a trustee, and the said Mrs, 
Holbrook and George Nicholson took possession thereof with full 
knowledge of its trust, character, and of all the facts above alleged 
as Well as those set forth in the original petition herein. 

nd petitioner further amends his original petition herein 

Le} by striking out all that portion of paragraph numbered ZS 

iollowing the words * holders thereof” and commeneing with 

the words “but for this.” in line Is, p. T.of the certified copy of said 

petition now on file herein: also by striking out all of paragraphs 
28,50, 51, 4 32 of said petition. 

And pe titioner avers that said detendants refuse to surrender said 
property, as well as to account for the protits derived from: its use. 

Wherefore petitioner pravs that Mrs. Eliza Jane Holbrook, George 
Nicholson, Charles T. Tloward, KR. W. Holbrook, and Richard Fitz- 
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gerald be cited to answer petitioners demand herein, and that after 
due proceedings it be adjudged and decreed that the New Orleans 
Picayune newspaperand printing establishment and property afore- 
sald Wiis and Is the property oft the lawful stockholders of the New 
(orleans Picavune Printing Company * threat the POSSESSION nel “orti- 
trol thereof by A. M. Holbrook, Mrs. KE. J. Holbrook, and 
George Nicholson was and ts wrongtal: that said Ac 
llolbrook’s POssCsslon thereof was that of trustee, and that 
1} stad Mrs. Holbrook and (rcorgee Nicholson took Possession 
thereof with full knowledyve of its trnst character: that an 
account be taken of the carnings and profits derived and made 
therefrom and therewith since the 15th day of December, IS74; 
that said defendants, Mrs. Tlolbrook and Ceorge Nicholson, be 
decreed to pay vour petitioner, as owner of twenty shares of the 
capital stock of said New Orleans Picavune Printing Company, his 
pro rata share of said carnings and protits, with legal interest thereon 
from the time the same acerucd until paid: that petitioner be de- 
ereed to be the owner of (29) twenty fittv-first parts of sat New 
Orleans Picayune and printing establishment and Property ilore- 
sald, and that the defendants be enjoined from disposing of the same; 
that “OTC discreet preersoni be apportited recerver thi reol, to take 
possession and administer the sary subjcet to the orders of this lon. 
court during the yr ndeney of this suit. and that said R. W. Tlolbrook 
and Richard Fitzgerald be enjoined and prohibited from 
I dealing therewith, ane thrsit defendants be decreed to pas all 
Costs of stiit. 
\nd vour petitioner prays for general relief. 
(Signed) ROUSE & GRANT, 
Atty ’ for Pilr. 


Service accepted for \lr \ \lr- (core Nicholson, copy tw be 
furnished. 
27th Mareh, ISS5, 
(Sigied) ROBERT MOTT, 
'y for the Nicholeons, Df'tetiadia: le 
KJ. Holbrook that was, & George Nicholson, 
Ww for RW. Holbrook, Rieh’d Fitzgerald. 


mars; E.. « 
bt) Now Colle defendant- are except to thi armenided? pret 


tion of polaannataths In se far as it changes and strikes out those 
om Ltt 
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portions of the original petition therein mentioned, for the reason 
that the plaintiff has no right to withdraw admissions beneficial to 
the defendants. 

Wherefore defendants pray that plaintiff's supplemental and 
amended as well as his original petition be dismissed, and for gene- 
ral relief. 

(Signed) THOs. J. SEMMES, 
i ROBERT MOTTE, 
Attys for Def'ts, except Howard, Whom They Do Not Represent. 


Answer. Filed June 13th, 1885. 
C’l D’t C't, Div. “A.” 


Ike. C. IT ANcock 
vs. . No. 15820. 
Mrs. Honprook ef als. 


Now come the defendants, Mrs. E. J. Nicholson, Creorge Nichol- 
SO), Richard Jlolbrook, and Richard Mitzgerald, by their 
47 undersigned attorneys, and for answer to plaintiff’s petition 
Ssauy that they deny venerally all the illegations thereot, and 
they especially and particularly deny each and every allegation 
thereof charging fraud, collusion, or bad faith. 
Wherefore they pray that plaitilh’s petition be dismissed and 
that there be tinal judgement rendered against him. 
(Signed) ROBERT MOTTE, 
Attys of Def ts. 
(Signed) T. JI. SEMMES & PAYNE, 
For Def ts. 


Amended Answer & Claim in Reconvention. Filed October 21st, 1SS5. 
Ye. “AL 


K. C. HANCOCK 
' is, No. Los). 
Mrs. FE. J. Hortpnook ef al. j 


Now come the defendants, Mrs. FE. J. Nicholson, George Nicholson, 
Richard W. Holbrook, and Richard Fitzverald. the consent of the 


. . , ° i = ’ 

court being first obtained, [and] tile this their amended and supple- 

mnental answer and claim in reconvention against the plam- 
. . , . , } . . ® . a. - 

iS tills tothe petition and claim of Lyit pehcatntael. 


sa 

, } — ] ae. + | ; a s £ } 
Respondents avel that the elaing of Phas dentith as se forth 
bohe vear, Which 
respondents plead as a barto this suit: and respondents further aver 
% 
' 


| 
that the said suit Is oppressive and injurious, and was broug! 


-_ 


in his pleadings, is preseribed by the prescription 


: if withi- 
Out just Ciilise, ana mnvolye ~ the title fe the Property ot two of them. 


V12Z.. Mrs. I. 2 Nicholson ana (reoree Nicholson, ana di pore ehate ~ Its 
value, and so long as the plaintiff is permitted to aver and set forth 
sald claim it Is an jury to and destructious of the value of the 


' 
i 
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sald property, and the long continuance of the existence of said suit, 
through the want of action of the plaintiff, has been in itself an 
Injury inflicted on respondents, and respondents have been informed 
and believe, and they so aver the fact to be, that the plaimtil has 
the intention te, and, if he be not restrained by the equity powers of 
this court, he will, institute other proceedings In the United States 

circuit court for the eastern district of Louisiana, having as 
4) their basis the same cause of action, VIZ, a claim of owner- 

ship of the property owned and possessed by the defendants, 
Mr. & Mrs. George Nicholson, to wit, the Picayune property men- 
tioned in the petition ot plartith . 

That said circuit court is a court of concurrent jurisdiction with 
this honorable court, and im said court thi plea of dis penudes could 
not be maintamed, and there would be two suits for the same sub- 
ject-miatt r bere proseccut dat the same time creranlnist respondents, 
to their disadvantage and injury, 

Respondents aver that the plaintul should be compelled to try 
suid dispose of the present suit) now pending in this honorable court, 
and that the plaintiffs should be enjoined from bringing or prose- 
cuting any other suit for the same cause of action Ino any other tri- 
buna, 

itespondents nied plaintitls in reconvention aver that this suit 
cannot be removed into the cireuit court of the United States for the 

fitth cireuit and eastern district of Louisiana, there being ne 
me Warrant in law for such a removal, and this court) has jurts- 

diction to prevent a litigation between the parties mereto in 
another suit in any other tribunal tor the same cause of action, and 
this urt lias the power and authority to settle all the matters in 
dispute in satd suitas between the parties thereto in relation to the 
matters set forth in the petition. 

lt is further averred that these respondents and plarntiffs, in re- 
convention of those of them: im interest, viz. Mr & Mrs. George 


Nicholson, are i POSssesslOn as OWhMErS OF Cle prope riv to which the 


] ; ‘ | li : | . : : } 
plartitl sets up claim oon his petition, and have been mn sueli pos 
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be rejected, and that there be a final judgment against him and for 
general relief. 
(Signed) ROBERT MOTT, 
: THOS. J. SEMMES, 
Att ys of Dy f els WL LT jis ti beconve yale ye. 


Personally appeared (reorge Nicholson, who, being SWOrh, savs 
that he is one of parties plaintiffs in reconvention tn the fore- 
D2 going amended and supplemental answer and claim in recon- 


OS 

vention, LO be tiled in the suit No. LoSZ0 on the docket ot the 3 
civil district court for the parish of Orleans; that the facts and aver- 
ments therein contained, stated upon information, he belheves to be 
true. and all the other tacts and averments therein contained are of 
his own knowledge and are true to the best of his knowledge and 


belief. 
(Signed) GEO. NICHOLSON. 


Sworn to and subscribed before me this 22 day of October, 1SS5. 
[L. s.] (Signed) ANDREW ITERO, Jk., 
Not. Puh. 


Let this supplemental and amended answer and plea in recon- 
vention be filed as praved for and according to law and let plaintiff , 
be duly cited as herein prayed. 

New Orleans, October 21, °S5. 


, Judge. 


Oo Motion fa Discontim Ge biled Deer Stl, SSS, anil Mutered wie 
Minutes Nive Dey. 


Crecec.. eee. © 2.” 
Epwarp C. TLasxcock 


rs. No. 15820. 


Mrs. E. J. Hornnsrook ef al. } 


Upon motion of Rouse & Grant, att'vs for plaintifl, suggesting the 
death of ( ‘hark = =. [loward, one of thr defendants mn tlils Cust’, and 
that before his death he ceased to have anv interest herein. it is 
ordered that this suit, as to him (and as to him only), be discon- 
tinued. 


PP. ion cv’ Aid Zz if fo" I, id wal. kiled Dee. Sti). ISS>5. 


Epwarp CC. TaNcock 
rs. No. T5820. 
Mrs. Eviza Jaxe Horprook ¢f al. J 


To the honorable the Juco = of s tld COI Ts . 


The petition of Edward ©. Hancock, plaintiff in the above- 
ot named SUIT, Pes} ettully sh Ws tliat Vour petitioner resides 
In the city and State ef New York and is a citizen of said 


es 


EDWARD C. IANCOCK Vs. MRS. ELIZA JANE HOLBROOK ET AL. | 


State ; that there is a controversy in said suit between your peti- 
tioner and the defendants, Ieliza J. Llolbrook (wife of Greorge Nichol 
son), George Nicholson, R. W. [lolbrook, and Richard Fitzgerald, 
all of whom are citizens of the State of Loutsiana: that the ihiotinl 
In dispute, exclusive of costs, exceeds the sum or value of five hun- 
dred dollars : that your petitioner has reason ito | believe and does 
believe that from prejudice and local influence lie will not be able 
to obtain justice In said civil district court, and that lie desires to 
remove said suit to the circuit court of the United States for the fifth 
circuit and eastern district of Lousiana. 

Wherefor petitioner prays the aces pianee of the sire t\ Lprenth the 
bond herewith tendered iV filed, une tliat thiis sult be removed to 
sila circuit eourt inh accordanee with the act at ¢ ‘Oneress thi SU ‘hecuse 
made & provided, and further proceedings in this court stayed. 

(Signed) RhOUSKE & GRANT, 


Attornens for Petitioner. 


Do. STATE OF Louts1aAna, Parish of Orleans: 


This day personally appeared before me, the undersigned authoer- 
itv, kdward C. Hancock, who, being by me tirst duly sworn accord- 
Ing to law, deposed and said that he is the petitioner in the above 
and foregoing petition, and that all the facts stated therein are true. 

(Signed) DW. CL TANCOCH, 

Subscribed anid sworh to by fore hie tlits ith dav Oo] Decor by 7. 

A. D. 1SS5. | 
Ih. s.] (Signed) POL. FOURCTEY, 
Notary }*, blige 


Bond for’ }? moval of C otdine f 7 } Deve yea le j Sth. ISS.>. 
Kowarnp ©. Taxcock 


Mrs. Eniza J. Tlornnook «f a/. J 


Know all men by these presents that we, Edward ©. Tlaneock, as 
principal, and Jolin DD lfouse, as rel heeled caameed firtadv bt 
unto Mrs. Eliza J. Plolbrook, wife ot George Nicholson: Georg 
ar Nicholson, R. W. Uolbrook, and Richard Fitzeerald, then 
SucCeSsOrs, CXECUTLOPS, eehtyp ty (riiiers ane iisslt : Ph tlae Pr) 
of tive hundred dollars, for the Peavy qn t reo VV 
our heirs, executors, and administrators, firm bey thiese: pore 
Sealed with our seals and dated in the if New Orleans . 
cighth day of December, in the year of our Lord om eight 
hundred and etghtv-tiv 
Whereas the above-bounden Edward ©. Hancock las this d 
filed a petition of Edward ©. Haneoe! Mir<. Eliza Jane PHlolby 
& others, No. 13820 of the civil district rt for the parish of © 
leans, praving for the removal of - t to the errewuit « t! 
United States for the fifth cireuit and eastern district of Lonisia 
Now, the condition Oo] the heave ols eration ly thaat bye 
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above-bound Edward C. Hancock shall enter and file in said circuit t 
court on the first day of its next session copies of all process, plead- 

ings, depositions, testimony, and other proceedings In said 5 
Od cause, then this obligation to be void: otherwise to remain 


In full force and virtue. | | 
(Signed) EDW.C. HANCOCK: ft. s. 
. J. D. ROUSE. 


en Te 


Surety accepted. 


: : ~ 
SrTaTe OF Lovumistana, Purish of Orleans : 
Personally appeared before me, the undersigned authority, John 
D. Rouse, who, being by me dulv sworn, said that he is worth the 
. . " . ’ . ) 
sum of five hundred dollars over and above all debts and lia- 
bilities and property exempt from execution, and that he resides in 
the city of New Orleans. 
(Sioned) J. D. ROUSE. : 
} 


Subseribed and sworn to before me the 8th day of December, 
1ISS5. ) 
[t.s.] (Signed) P. L. FOURCILY, 

Notary Public. 
Ovid Ve 


For reasons orally assigned, and considering that petitioner has 
not made a proper showing, therefore the order of transfer herein is 
refused, 

New Orleans, December 12th, 1SS5. 
5S (Signed) A. L. TISSOT, Judge. 


Motion of 1) fi, ndants fo P mand fh, ( WS. Filed January Veh. ISSO. 
United States Cireuit Court, East. Dist. of La. 


KEpwarp C. Hancock ) 
e -No. 11215. 
Miuiza JANe Nicnorson ef al. J 


Proceedings tn the United States cireuit court, eastern dist. of La. 


Now come the defendants and move the court to remand the same 


to the State court from which it eame, on the ground— 


Ist. That on the face of the papers the ease is not removable, be- 
ecnuse it Is not alleged, nor was it true. that the plaintith was a eltizen 
of New York oroft anv other State than Louisiana at the time of the 
Institution of the sult 
2d. That the detendants, George Nicholson and his wite, Eliza 
Jane Nicholson, were citizens of the State of Mississippi at 
ny the time the petition for removal was filed in the State court. 
George Nicholson, being sworn, says that the facts set forth 
In the second ground of the within motion are true. 
(Signed) GEO. NICTIOLSON 


x EDWARD C. ITANCOCK Vs. MitS. ELIZA JANE HOLEROOK ET AL. yf 


’ 
») 


Sworn and subseribed before me this 25 Jan’y, 1Ss6. 
' (Signed) T. MeC. IY MAN, 
, Dep. Clerk. 
George Nicholson, being sworn, deposes and say- that the foregoing 
plea is not interposed for delay, and Is true In point of fiet. 
(Signed) GEO. NICTIOLSON. 
“habe Sworn to & subscribed before me this 15th keb'y, 1SS6. 
(Signed) T. McC. HYMAN, 
Dy Clerk. 
8 


I certify that the above plea is in my opinion well founded in law 
(Signed) ROBBER MOPE, So/. 
(Signed) 


| GhO. NICIIOLSON. 
Marshal's iH fpr. 


Reeeived Jan. 20, ISS6, hy the U 
21 dav of Jan. ISS6. [ served 
motion and order on the law tirm of Rouse & Cerant. att’ 
bys 


sarki. i ‘s 
\ handing the “lne to Mr. Poets ck dade trate r ol ~stel Ii 


S. marshal and on the 
23.6 COUT UC Copy crf thie within 


i i 
i,t) 
prersad, 


(Signed) : nr. B. PLEASAN Is. 
United Sales Marshal | [). of bat. 
| JOHN BAKER, 


Lh ply Marshal. 


[ie plication. filed January Por, TSS6. 


United States Cireuit Court tor the Ek. District of Loutsiana. In 
equity. 


1] \Né i re Pye Pile mok at al 


The replication of Kdward C. Hancock. complainant, to the plea of 
Mrs. Eliza Jane Tlolbrook, George Nicholson, Richard Fitzgerald, 
R. W. Plelbrook, defend 


cheloreaahts, 


This replant, reserving unto himself all and all 


il} Miahiner of EX 
t rire 1? rithe rene ' t | ' tj 
Cepec lors Lol Lem eerieeees ~| aE th Lihiclere i Ui if “alata pra ' ‘Bes Pepraies beet) 
| + ‘ ‘ | ¢ | ‘ ' : r)7 ’ — | , ' ] ‘ 
theretihito sav tiat the averthneniits of sa Lb opoie Lt iil i] i] in 
this <i ! » i! tj ~ ji Veen vy Pethi " i] li if stil ii i} Iti t 

’ ' : ; 

le] je] hinges tiils ery i > | | \ t i i \ if? i | 
: : } } ' 
“1 prove as this hono ) shall d y 

' ' 
pravs as in and bv bis said beaatha ct 
+ 
: . 
sae ine | rel at \ (ate.\ | 
Ne, f for ¢ pe 4 
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Judgment. 
extract from judgment-book. 


Circuit Court of the United States, Fifth Circuit & Eastern District ° 
of Louisiana. November Term, 1855. — 


New Onreanxs, Monpay, March 15, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


Epwarp C. TLANcock ) 
~ NO. 11215. 


/ 


Mrs. Exiza Jaxe Horprook ef als. J 


> heard on the motion of the defendants 
to remand said cause to the State court whence it originated, and 
was argued by counsel. On consideration whereof it is or- 
2 dered, adyuder d, and decreed that said motion be allowed anid 
aecord il oly that this cause bye remanded Lo the civil district 
court for the parish of Orleans, State ot Louisiana, Whence it orig: 
inated, and there be proceeded with according to law. 
Judgment rendered March 15, Isso. 
Judement signed March If, 1SS6., 


(Signed) EDWARD BILLINGS, Judge. 


This eMnuse enme on to by 


Oded * Crranting Appeal. 
Iextraet from minutes. 
Kpwarp CC, Hancock 
iN, No. 11215. 
Mrs. E. J. Horterook ef al.) 


New Onzieans, Sufurday, June 1L2th, sso. 


Court met pursuant to adiournment. 


, 


Present: Tlon. Edward C. Billings, distriet judge. 

pen motion of Edward C. Hancock, complainant herein, by 
Rouse & Grant, his solicitors, suggesting that he belleves there Is 
| herein tiade the loth dav of March, 1SS6, 


error in the tinal deeree bie 


re mahding this Ciatllise LO rile cCIVd district Court tor the parish ot ( )y- 
leans, it |= ore red thiat ssid complainant be, and he is hereby, 

vranted CULL CLD pe al from sila decres LO the SUpr tne Court of 
the) the United States, returnable thereto the tirst Monday of 


July. 
: } 


} ss } 1] — , } +) ' 
iwo hundred and Hitv dollars, With surety, ahe conditioned as Tee 


quired by law. 


ISS6, upon sald complainant giving bond in the sum of 
} 


| 
| 


‘ 
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Dond for appeal. Filed fine 12. ISS. 
Uxirep STATES oF AMERICA 
United States Cireuit Court, Eastern District of Loutsiana. 
Kpowarp C. TLANcock 
is, No. 11210. 
Mrs. FE. J. Honrroon ef als. } 
~ Know all men by these presents that we, Edward C. Hancock, as 


principal, and John D. Rouse,as surety, are held and firmly bound, 
jointly and severally, unto Mrs. Eliza ie Holbrook, wife of George 
Nicholson : Creorge Nicholson, RoW. Tlolbrook, and Riehard Fitz- 
verald in the sum of two hundred & tifty dollars, lawfal money of 

the United States of America, to ln prune to the sard Mrs, Eliza 
(| Jane Llolbrook, (pceoree Nicholson, IY W. Holbrook, anid 
K Richard Fitzgerald, their heirs, executors, administrators, 
| and assigns; for which payment, well and truly to be made, we bind 
ourselves, and each of us by himself, and each of our heirs, execu- 
tors, and administrators, firmly by these presents. 

Scaled with our seals and dated the I2th dav of June, in the vear 
of our Lord eighteen hundred and eighty-six. 

Whereas the said Edward C. Tlaneock has this 12th dav of June, 
ISS6, taken an appe al to the Suipre ‘Court of the United States 
from and to reverse the deeree rendered on the loth dav of Mlareh, 
ISM, by the cirreuit court of the Chited States for the fifth crrenit, 
holding sessions in and for the eastern distriet of Louisiana, in the 
suit of Kdward C. Plancoek vs. Mrs. Eliza Jane Holbrook & others, 
No. 11215 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bouncden Edward ©. Tlaneock shall prosecute his said appeal te 

effect, and shail answer all costs if le shall fail to make wood 

O5 his plea, then this obligation shall be void: otherwise to 
remain in full foree and virtue. 

(Signed) LDWARD C. HANCOCR, i f.. 8. | 

Dy ROUSE & GRANT, | 

Ilis Solicito: 


(Srened) 1. ». BOUSE ib. Bl 


: ’ 9° . ’ 
Sioned. sealed. and delivered 1 Tt) Perec rice ()]- 


(Sioned) HENRY Vibe 


bond ity) 
ed EDWARD ©. BILLINGS, Judy 


hr [NITED STATES OF AMERICA 


Cireuit Court of the United States, Fifth Cireuit and Eastern Dis 


‘ 4 lear] 7 
| Edward R. Tlunt, clerk of the eireuit court of the Cnited States 
. , . . . ) , , ’ . 
. *“? W*ee9 3 ‘ . ‘7 ’ _ . ; ‘ " ; 
tor the fifth circull chil eastert (district (>| Lousiana. tt) phe Tedey 


J— 0} 


- 
—_ 
. 
~- 


; 
- 
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; 
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— 
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—~ 
a 
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G9 The Usrrep Srates ov Aviniea 
Circuit Court of the United States. Eastern Distriet of Louisiana. 


The President of the United States to Mrs. kliza Jane Llolbrook. 
wife of Greorge Nicholson, Greeting 
You are hereby cit | nid selimotiistied Te be and chy oy irata S8uU- 
preme Court of the Uo rpite cl Stites to be hie! rr bh eal this City ‘r] Woiaash- 
Ineton on the first Monday of July next, pursuant to a petition and 


a | ae 1" a — 
order for appeal tiled in the clerks offices of the cireurt court of the 


; , | ’ , Tt +} ; ; 1) ' 

| hiited States feo] the tif i Clre th | 1] ' ecstenrh) i{}-1 jert rj oul stlial 

. ° . : " ' ; } ° } 

In the suit wherein Edward C. Pianeock is the Complatnant, appel- 
' — , : . " 

levtat. serie vou. and each of vou.are the detemedants tpeped ios Teo sdaenl 


cause, Hany there be, why the decree rendercd agatust the sar bed- 
ward ©. Tlanecock, as in satd petition and order mentioned, should 
not be corrected, and wh speedy pustiee should mot be dome to the 
puirttes ity thaset: boebradl. , 

Witness the Tlonorable Morrison Ro Waite, Chief dustice of the 
Supreme Court of the United States, this 12 day of June, mn the 
Vear ob our Lore (tie thietasaiie epenyt betppned yr ef gut | ‘ ber dat siX. 


[Seal US. Cireuit Court for the Sth ta& Eastern Distriet of La. ] 


EDWARD ©. BILLINGS, Judge. 


a [Macdlorsed:| United States crreuit court, eastern district of 

lout biadna No epee | rel I | Pere . Cprprecbacadal / 
liza dane Plolbrook «f af.. apt , Citstion.  Marstin return 
Servi ccepted for appel . Robert Mo lo for capped i ore 
Juan } Siti NO is. retail bi edist! etot Lousiana 
hiled June 2a, S86. Bb. n. Thunt | 
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72 | Endorsed :] United States circuit court, eastern district of 

Louisiana. No. 11215. Edward C. Hancock, appellant, rs 
Eliza Jane Holbrook ef al., appellees. Citation. Marshal's return. 
Service accepted for the appellees. Robert Mott, atty for sol. 25rd 
June, ISS6. No. —. U.S. circuit court, eastern district of Louisi- 
ana. Filed June 23, 1886. E. R. Hunt, clerk. 


re: Tune Usxirep Srares or AMERICA: 
Circuit Court of the United States. Eastern District of Loutsiana. 


The President of the United States to Richard Fitzgerald, Greeting: 

You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the first Monday of July next, pursuant toa petition and 
order for appeal filed In the clerk's office of the circuit court of the 
Cited States for the fifth cireuit and eastern district of Louisiana, 
In the suit wherein Edward ©. Hancock is the complainant, ap- 
pellant, and vou, and each of vou, are defendants, appellees, to show 
cause, If any there be, why the decree rendered against the said 
Mdward ©. Taneock, as in said petition and order mentioned, should 
hot be corrected, ana whiv speedy Justice should not be done to the 
parties in that behalf, 

Witness the [lonorable Morrison ly Waite, Cliet Justice of the 
Suprenic Court of the United States, this 12 day of June, in the 
vear of our Lord one thousand ele lit EATON SNE SNE MEY Ae. 


[Seal U.S. Cirenit Court for the 5th Cireuit & Eastern District of La. ] 
PDOWARD ©. BIL L INGS , dudye. 
vd | idorsed:] United States cire uit court, eastern district of 
Loutsiana, No. 11215. Kdward C. Hancock, appellant, es. 
liza Jane Polbrook et a/., appellees. | ‘itation. Marshals return. 


Service of the within citation accepted. Robert Mott, atty for ap- 
pellees. 2ord June, ISS6. No. —. U.S. clreuit court, eastern dis. 


trict of Loutsiana. Filed June 23, 1886. KE. R. Tlunt. elerk. 


endorsed on cover: EK. Loutsiana ©€.C. ULS. Noe. 108d. Edward 
(°. Hancock, appellant, s. Mrs. Eliza Jane Llolbrook, George Nichol- 
son. i. W. Ilolbrook, & Richard hitzeerald. biled Oetober %, ISS, 
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SUPREME COURT oF THE UNITED STATES. 


0. OO. 


7 \s pCO 1). 


Suppl ree pital Transer ipl 


STATES op AMER! 
rt of the United stiles, caster |yistrict of Loulsiata 


[pwakd C. 


UNITED 


Cireult Cou 
}LA™ awk ) 
NO pile 


iE | [fon pRook als. \ 


\irs. ELIZA JAN 


\ overruled. 
Minutes. Friday, Vi Li yes a {Ssb. 


Pyasot,. judy re 


Exceptio! 

Krtract from 

The LLon. | ae 

c. [faxcock on 

2. No. PAL 
\ 

* (The 


Presen! ; 
J{pwakb 


iz sass Hlon noes 
The exception Herel tiled by defendant § one on for UU 
dav—-V"i resent, Rob t Vott, k, =(T., for EX ‘oD Peer [a Lous 
for pl il— —_ when, alter Leaning coum and pleadite’ for the re 
orally ssl Ay the court, tis ol leredd thal er xeepliod 
s far only & ty 6 hisms Hye supplem ritit 
| ‘er respects UM eich excepuor 


maintall ned in 
nded | tition, | 


ame) 
overruled. 
\ _" ipcultl ( ourt, Ivasterh J ysth) 1 oo | 1) ob plait 
CopRkK = 
- | al ate cer Lt , \ rie res: iv oe" at A cri el + ¢ 
Tih col ii ¥ } Tis iti * ' i 1! 
transcrip! the supre™® - 
ore pyres } . ‘ . eel ‘ 
‘ | rie 1 : 
el eae | es pio im it - 
\W ess mv! pyed ch! = _ ‘i ‘ ‘ 
this Ist day o' Hecember, 1556 
| — i a ‘ & | ,? 
lb. ht i! yf 


We consent to the filing of the supplemental transeript as if the 
anne hicvel been 9 turned by the clerk Uhider uowrit of certiorari oll 
suggestion of dituinution of record, without waiving any right we 
way have lind tothe issue of the writ of certiorarl or to object to the 
right of appellant to supplement the transeript at this time, which 
We Tow do. 
New Orleans, dth Dee. Dss6 
ROBT MOTT, 
Atty of Appellee. 


(Endorsed :; Sup. Court U.S ISSO. Octr term. No. 1094. 


Mdward C. Haneoek, appt, os. Mrs. Eliza Jane Holbrook. Addition 
to reeorad. 
Court U.S. Filed Dee. 7, 1886. 
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~ SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886, 
No. 1004. 


EDWARD C. HANCOCK, Appettant, 
rerauer 


MRS, ELIZA JANE HOLBROOK Ev Aun.. ApreL.ees. 


- 
- 


— 


Appeal from the Circuit Court of the United’ States for the Eastern 


District of Louisiana, 


Brier or J. D. Rovsr axp Wittiram Grant. in) BeERALF oF 


AVPELLANT. 


J.D. ROUSE, 
WILLIAM GRANT, # 
Counsel for AppAlant. 


New Orveans. Nov. 15, 1886. 


F. F. Hansell & Bro, Print. 2 & 3) Camp Street, N. O. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, Iss 
No. LOO, 


EDWARD C. HANCOCK, ApreLiant, 
re rsiir 


MRs. ELIZA JANE HOLBROOK Ev At... Apreciers. 


Appeal from the Cirenit Court of the United States for the Eastern 


District of Lauisiana. 


Brier or J. D. Rovse axnp WitiiamM Grant. In BeEMALF OF 


APPELLANT. 


STATEMENT OF THE CASE. 

This suit was brought in the Superior District Court for the 
Parish of Orleans, in the State of Louisiana, November 25th, 
IS. Nicholson, one of the defen lantes. on the loth of Decem- 
ber, 1876, filed in said Court a petition for the removal of the suit 
to the Circuit Court of the United States for the District of 
Louisiana, under the provisions of the act of March Sd, 1875, 
alleging that he was a citizen of Mississippi; 
(It. }). 1:3). 


the proceedings in the State Court was subsequently filed in said 
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and tie recalntil a | 


citizen of Louisiana. A transcript of the record of 
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Circuit Court.where the suit proceeded toa final decree, from which 
an appeal was taken to this Honorable Court. It was here adjudged 
that the record did not disclose such a case as to give jurisdic- 
tion to the Circuit Court on removal. For this reason the decree 
of the Circuit Court was reversed, and the cause returned to that 
Court with instructions to remand it to the State Court; (//aa- 
cock vs. Holbrook et al., 112 U. S. R. 229, R. p. 15) which man- 
date Was complied with by said Court March 4th, 1555. (}). 1.) 

The bill presents a case where a single stockholder in-a body 
corporate, holding a majority of its capital stock, and being pres- 
ident of its board of directors, applied the whole of the corporate 
property to the payment of his individual debt, and immediately 
repurchased the same, and continued in the possession which he 
bisa sve aquired as the head of the corporation, under a clalm as 
sole owner. (RR. p. Let seq.) 

The pelatmtiil, a stockholder in the corporation =O despoiled, 
secks redress in this action, because, through the controlling 
power of the spoliator, and as a part of the scheme by which he 
so appropriated its property to himself, he dissolved the corpora- 
tron, and made it impossible for the plaintiff to obtain redress 
through corporate action. 

Phe sult Was originally brought against Mrs. Holbrook, (reorge 
Nicholson, R. W. Holbrook and Charles T. Howard. (p. 9, fol. 


Ov) Richard Fitzgerald was afterwards made a defendant by 


Rh. W. THolbrook and Pitzgerald were liquidating commis- 
sjoners of the despoiled corporation. (p. 5, fol. 14.) Mrs. Hol- 
brook Was Im possession of the property, as universal legatee of 
A. M. Holbrook, deceased. who, the bill alleges. had appropriated 
it to his own use.in Violation of his trust as president of the 
corporation. Nicholson claimed some interest derived from Mrs. 


. FB > 'y ’ dey ? , . 
Holbrook (pS. fol. 204). and Tloward was supposed to claim some 


Interest or lien Upon the property. (p. 8, fol. $2.) His death 


CP as 


an tate 


was afterwards suggested, and the suit discontinued as against 
him. { }?. “3/ a fool. ded } 
The other defendants answered the petition. Mrs. Holbrook, 


bcadit. Nicholson. answered oy 


having meanwhile married defes 
that name. (}). 1S.) 

After Issue joined, the plaintiff tiled his petition for the removal 
of the suit to the Circuit Court of the United States, under the 
provisions of the act of Congress of March 2, 1867 (commonly 
Called the *Tocal predud eo oaet) now the third paragraph of 


Sec. 659. RS. In such petition, he averred himself to be a citi 


ZOU of the Staite of New York. sUti | the defen | ints to be cltizens 
of the State of Louisiana; that the amount In dispute, ‘ xclusive 
of costs, exceeded the sum or value of tive hundred dollars. and 
that he had reason to ly ‘lleve, un} | li Ly Lhe ve, that from per ju- 
dice and local influence, he would not be able to obtain justice 
In said State Court. (p. 20.) 

The petition was duly sworn to, and a proper bond therewith 
tendered an] tiled. (mn. 21.) 

The State Court refused to relinquish its jurisdiction over the 


case, Upon the ground. that a proper showing for its removal had 


het been made, { }). “Pe? 


The plaintitl, however, fi] 


in the State Court. in said Circuit ¢ red thereupon the de- 
fenadants moved to Pretrpaned th \- ' me State Court, Wwhenes 
remove 1. Upon the grotnads, tirst tha f is thot alle lo nor i= 


pi it'true, that the Poicaddit tT Was 2B CUE i rf Ni \ y rk or al] \ 
“ other State than Louisiana Lrie* f it! PstI ulion { 
*“enit: second. that the defendants. G ve N <on. and his 
“oy liza Jane Nichols Mrs. ilolb ’ hens 
_ ot t = te oO] \| ==j==i] ' it { i i ; Lil " 
~ Was fi lint Yel { { p 9p 
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and wife made prima facie proof of their citizenship, as alleged in 
said motion, and, therefore, the evidence was not brought up. 

The Circuit Court sustained the motion and remanded the case 
to the State Court. (p. 24.) 

The plaintiff appealed and 

ASSIGNS AS ERROR, 

the decree of the Circuit Court. remanding the case to the State 
Court. 


ARGUMENT. 
I. 


A party may remove a case from a State Court to the Cireuit Court of 
the United Stat Sy wnder the act of March 2d, S67, if, at the time 
of hes application, he he a citizen of another State than that in 
i hich the suit is brought, although he had not such citizenship 


when the Suit was commenced. 


The act of March 2, 1867 (third clause of Sec. 639, R. 8.) 
furnished a new cause for removal of a suit from a State Court to 
the Courts of the United States. 

In Johnson vs. Monell, 1 Woolworth, O90, Mr. Justice MILLer 
accurately stated the only conditions necessary to the exercise of 
the right of removal under this act, as follows: 

"i, Feat the controversy shall be between a citizen of the 
“State in which the suit is brought and a citizen of another 
‘ State.” 

“2. That the matter in dispute shall exceed the sum of five 
hundred dollars, exclusive of costs.” 


o~ 


* 
- 
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4. That the party citizen of such other State shall file an 
affidavit. stating that he belleves and has reason to believe, 


° 


that, from prejudice or local influence, he will not be able to 


a 
* 


obtain justice In the State Court.” 


“4. That he give the requisite surety for appearing in the 
“ Federal Court at the proper time, with copies of the papers.” 

In that case, the suit was commenced in the District Court of 
the State of Nebraska, one of the defendants being a eititzen of 
that State, and the other defendant a citizen of the State of New 
York. The plaintit? during the pendency of the suit voluntarily 
removed to and became a citizen of Lowa, and thereafter trans- 
ferred the case to the proper Federal Court under the provisions 
of the Act of March 2, 1867.) Considering these facts, Zipon Mo- 
tion to remand, Mr. Justice Minter said: 

“The act does not In terms prescribe the time at which the 
“citizenship of the moving party must be acquired. Nor 1s 
* there anything from which to imply that a time was intended 
“to be limited in thatregard. Tad Congress intended to confine 
“ the privileges of the act to parties who were citizen@of diflerent 
“States at the commencement of the suit. it would have been 
“ very easy so to have provided. It did not see fit todo so. On 


] ‘ 


* the other hand, in express terms, or at least by the strongest 


“implication, it provided otherwise. The language is,* Whena 
“suit is now pending or may hereafter be brought, in any such 
“Court in which there is a controversy between a citizen, ete., 
* which is as much as to sev, whenever a controversy shall arise 


. 


‘ina suit pending in a State Court, the parties to which shall at 


“any time be citizens of other States, the cause may be removed, 
“No time at which the citizenship shall be acquired is limited. 
* So the inference is that it may bye aed tired a any time.” 

And it Wiis hela that thie te untill = Voiunt ry ch rire of eitizen- 
ship poudeute lifesin order to be able to remove his cause, did not 
affect his legal right to such removal 

In Miller vs, Chicago Bea& Q. BR. Co. 17 Fed. Rep. 97. Mr. Justice 
Miner. at the rea th stof Ju lore Met, ry aiso gave his opinion 
upon this question, in which he said: 


* Tt isto be observed that the masru ‘ound of removal under 
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the act of IS67, embodied in this clause of the Revision (third 
of Sec. 639,R. 8.) is the existence of prejudice or local influence. 
Removal, when citizenship alone was the cause, has been pro- 
vided for by other statutes, and is found in other sections of the 
Revision. But since removal for prejudice could not constitue 
tionally be made without the required citizenship, it was neces- 
sary to incorporate into this statute so much on that point as to 
make the statute constitutional. It is not necessary in that view 
that theycitizenship should have existed when the suit was 
brought. Itis fair to presume that Congress meant to say that 
whenever the requisite citizenship co-exists with such prejudice 
or local influence as will prevent a fair trial in the State Court, 
the party liable to be injured by that prejudice—namely, the one 
who is a citizen of another State—may have the cause removed. 
* * * * Tn the case before you, citizenship is a necessary 
incident to removal, but is not the principal ground on which 
the right is founded, and there exists no language in the statute 
which implies a limitation of the right to citizenship in different 
States, existing when the suit was brought. Nor does the reason 
apply, for surely it is right that, when prejudice or local influence 
will prevent a fair trial, a change of venue should be had; and if 
then the parties have the requisite citizenship, no reason is per- 
ceived why the change should not be toa Federal Court. No 
provision of the statute, nor any sound policy of law, forbids 
such atransfer of the case.” 
This view of the act was taken by Mr. Justice Woops, in Jack- 
son vs. Life lus. Co. 3 Woods’ R. 413; by Judge Dittox, in We- 
Ginnity rs. White, Dillon’s R. 351, and was followed in Cook va. 
Whituey, 5 Wood's R. 715. 

In Hess vs. Reynolds, 18 U.S. 80, speaking of this local preju- 
dice clause, this Court said: 

“Weare of opinion that this clause of section 659 remains. 


“and is complete in itsel!, furnishing its own peculiar cause of 
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ot 


* removal and prescribing, for reasons appropriate to it, the time 
“within which it must be done. One of these reasons is, that 
“the prejudice may not exist at the beginning, or the hostile 
“local influence may not become known or developed at an 


te 


earlier stage of the proceedings. Congress, therefore, intended 
“ to provide against this local hostility, whenever it existed up to 
* the time of the trial.” 

This Court also,in Yulee cs. Vose 99 US. 1. 546, construed the 
removal act of July 27, 1866, to “ give the party to Whom this 
“new privilege was granted, an opportunity of availing himself 
“ of any circumstances that may appear in his favor, previous to 
“the time when he is called upon to act.” 

The removal acts, prior to the Act of March 2, 1S67, made the 
right to remove dependent wholly upon the citizenship or alien- 
age of the parties. The act of IS67 made the existence of preju- 
dice or local hostilitv the cause for removal. The act was due to 
the enmities existing between the people of diflerent States, grow- 
ing out of the late wars ((ft/ues ne. Bu (es 92 ULS.19) and the man- 
ifest intent of Congress was to provide an impartial tribunal in ail 
such cases where it couid constitutionally do so. Citizenship was 
am Incident, only because necessary to the jurisdiction after 
removal, The right was conferred in’ all pending cases, the lan- 
guage being, * That where asuit /s now pending * * * ® 
“in which there ¢s a controversy,” ete. The right was not, in 
pending sults, confined to those whose citizenship might have 
enabled them to bring their suit originally in the Federal Court 
or to remove it thereto auder prior acts, If it had been, the act 
would have failed in a great degree of its remedial purpose. And 
if, as to suits pending at its passage. the existing citizenship of 
the parties, coupled with local prejudice, made a case for 
removal, why should any different rule be applied to cases there- 


after brought? 


st 


AE Be aes 


1S pe es koe oe 


<< eae 5 Oe 


Rg ere 


x 
IT. 


The plaintiff, who sought the removal, being a citizen of New 
dork, and. two of the defendants, being citizens of Louisiana, the 
fact that other defendants were citizens of Mississippt, did not 


deprive him of the right. 


When the defendant applied for the removal of his suit, the 
controversy therein was “between citizens of different States,” 
and, as an original suit, would have been within the jurisdiction 
of Cireuit Court. There was then no constitutional obstacle to 
its removal thereto. 

The Court below put its decision, remanding the case, upon the 
ground that some of the defendants were not citizens of Louisi- 
ana, the State in which the suit was brought, and relied upon the 
Case of the Sewing Machine Comp tnics, 18 Wall. 555, as authority 
for its action. 

We confess, that we are unable to find in that ease, any sup- 
port for the theory of the lower court. In that case, the plaintiff 
end one of the defendants were citizens of the State in which the 
suit was brought. Application for removal, under the local 
prejudice act, was made by defendants, citizens of other States, 
which was denied. This Court there said: 

“Either the non-resident plaintiff, or non-resident de- 
* fendant, may remove the cause under the last named act (Mareh 
“ 2.1867); provided, all the plaintiffs or all the defendants join in 


“the petition, and all the parties petitioning are non-residents, as 
* required under the Judiciary Act; but it is a great mistake to 


‘ suppose, thatany such right is conferred by that act. where one 
“or more ot the plaintiffs, or one or more of the petitioning 
‘defendants, are citizens of the State in which the suit is pend- 
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ing. as the act is destitute of any language which can be properly 
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‘construed to confer any such right, unless all the plaintifls or 
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* all the defendants are non-residents and join in the petition.” 
(p. OS7.) 

The plaintiff is within the rale prescribed. He is a non- 
resident and sole plaintiff. and none of the defendants are citizens 
of the same State with him. No constitutional objection arises 
and there is no attempt by one person to divest a jurisdiction 
with which others joined with him are satisfied. There is a con- 
troversy between him and two citizens of the State where the 
suit was brought. ©The local hostility of which the plaintifl com- 
plains may bg wholly due to their influence. There is nothing 
in the law, or in reason, which should prevent him from = trans- 
ferring his suit to an impartial tribunal, because there are de 
fendants who are not citizens of such State. 

The purpose of the act nndoubtedly Wits lo vive the right of re- 
moval for the cause stated, in all cases when the citizenship of 
the parties was such that the Cireuit Court could take jurisdic- 
tion. (Sands vs. Smith, 1 Dillon. Rep. 290; slckerly vs. Vilas, 2 
Biss. 110, aflirmed by Mr. Justice Davis, note p. 115.) The case 
of Myers vs. Swan, 107 U.S. 546, inferentially sustains this view, 
aithough the precise point was not, in terms, decided. So also 
does Johnson va. Monell, supra where one of the defendants was a 
citizen of New York. 

But the Act of March 3, S75. materially enlarged the right of 
removal, and, “If, then,” says Mr. Justice Minter,“ the generality 
“of the langauge of the act of IS67 was limited by the eon- 
“struction given to the act of 1780. and subs Ment statutes, 
‘such limitation ought to cease after the act of IS75, whieh 
‘gives the more enlarged right, which s in exact conformity to 
“the act of 1867." (Burnham cs. Chicago, ete. Ro Re Co. 4 
Dill. 507, 

This view of the case Is strengthened by consideration of See- 
tion five of the act of March 3.1875, which provides: * That if 


* in any auil, ° * * removed from a Stete Court to a 
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“ Cireuit Court of the United States, it shall appear * * * 


“  * that such suit does not really and substantially involve a 
“ dispute or controversy properly within the jurisdiction of said 
“Circuit Court, * * * — said Circuit Court shall proceed 
“no further- therein, but shall * * * remand it to the 
“court from which it was removed,” ete. 

This section applies to all cases removed to the Circuit Court, 
whether under the act of 1875, or prior acts. As already shown, 
the plaintiff's case is within the jurisdiction of the Circuit Court, 
and in the class of cases removable under sectian two of said 
act, and the cause for removal—local prejudice—authorized 
its removal without regard to the limitation, as to time, under 
said act. 

The decree of the Court below should be reversed, and the cause 
remanded with directions to said Court to proceed therewith 
according to law. 

Respectfully submitted, 
J.D. ROUSE, 
WILLIAM GRANT, 
Counsel for A ppe lant. 
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REPLY TO DEFENDANTS’ BRIEP. 


R. W. Holbrook and Richard Fitzgerald are sued as the liqui- 
dators of the defunct corporation, the New Orleans Picayune 
Printing Company. Counsel for appellees say in their brief (p. 
4), that plaintiff * Considered that the liquidators had no interest 
* in the controversy, because they had not assumed the office or 
* function of liquidator, and therefore dismissed them from the 


“suit by an amended and supplemental petition, filed 9th April, 


“ 1885.” ul. 
This is an error. While the amended petition a aver that 


said liquidators did not qualify or assume to act as such, it 
praved that they bye enjoined from dealing with the property of 
the corporation, ‘ah Prt. oe, 84.) 

Defendants excepted to this amended petition (p. 17), and it 
was disinissed in the State Court before removal. (Supplement, 
Transcript.) The defendants, including said liquidators, after- 
wards answered, denying all plaintiff's allegations (p. 18), and 
subsequently tiled an amended answer and demand in reconven- 
tion (m. 1S.) 

The issues were joined in the State Court upon plaintiff's origi- 
nal petition; and these Issues are all that were transferred to the 
Circuit Court. The case there stands as if the amended petition 
had never been filed. 

Plaintiff? could not dismiss liquidators and maintain his 
suit; thev are necessary parties to the relief he secks. Thev are 
the sole re pore sentatives of the dissolved « rporation, If it were 
not dissolved, the corporation would be ao necessary party. Da- 
renport vz. Dows, 1S Wall. 626; Neudiy Dean, 97 U. S. 423. 

Respectfully submitted, 
J.D. ROUSE, 
WILLIAM GRANT, 
oe 


€ cl for Appellant. 
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Supreme Court of the United States 


EDWARD COC. HANCOOK, AprE..ant, 
vs. 


MRS. ELIZA JANE HOLBROOK, GEORGE 
NICHOLSON, R. W. HOLBROOK anp 
KICHARD FITZGERALD. 


No. 1094. 


October Term, 1886. 


This case has been pending ten vears. At the 
time Hancock brought his suit against A. M. Hol- 
brook and others, all parties were citizens of the 
State of Louisiana. 


Ie L 
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A. M. Holbrook died while the suit was pending 
in the State court; his wife succeeded to his rights 
as universal legatee; she transferred an interest in 
the litigated property to Nicholson who was a citizen 
of Mississippi; he tiled a petition for the removal 
of the suit to the Federal court; the removal tvok 
place; while the suit was pending in the Federal 
court, Mrs. Holbrook married Nicholson; a decree 
was rendered in their favor; on appeal, this decree 
Was reversed, and the cause remanded to the State 
court, because it had been erroneously removed. 
112 U.S. 230. : 

The Court, having reason to believe that the re- 
moval had been effected by consent, directed that 
each party pay one-balf the costs in this Court and 
gave leave to the Circuit court to make such order 
as to costs accrued in that court after removal, as 
justice and equity might require. 

Thereupon the Circuit court, in remanding the 
cause to the State court, ordered the costs, which 
had accrued in that court after removal, to be divi- 
ded between the parties, inasmuch as the removal 
had been effected by consent. DP. 10. 

In this state of the case, and after the suit had 
been remanded, and after Hancock had filed a sup- 
plemental petition in the State court, and after the 
defendants had joined issue and filed a claim in re- 
convention, and after the plaintiff had discontinued 
his suit against Howard, he filed a petition for the 
removal of the cause to the Circuit court under the 
local prejudice act of 1867, alleging that he then 
Was a citizen of the State of New York. 

The supplemental petition of plaintiff was tiled in 
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the State court, 9 April, 1885.—P. 16. The answer 
of defendants was filed 13 June, 1885; the claim in 
reconvention was filed 21 October, 1885; the motion 
to dismiss Howard from the suit, and the petition 
for removal were filed December 8, 1885.—P. 20. 

The State court refused to order the removal. 
Nevertheless Hancock filed a transcript of the pro- 
ceedings of the State court in the Circuit court ; 
Whereupon the defendants moved to remand the 
case to the State court, on the grounds 

1.—That the plaintiff was not a citizen of New 
York at the time of suit brought : 

2.—That Nicholson and his wife were citizens of 
Mississippi at the time the petition for removal was 
tiled. 

An examination of the case stated in the bill 
shows that the real parties in interest are defen- 
dants, Nicholson and wife, and the plaintiff Han- 
cock; the defendants, R. W. Holbrook and Fitz- 
gerald, who are citizens of Louisiana, are nominal 
parties and do not pretend to claim any interest in 
the property involved in the suit. Yhe claim in re- 
convention was based on the apprehension that 
Hancock would institute a new suit in the Federal 
court tor the same cause of action, and it sought to 
enjoin him fromso doing, because the new suit in 
the Federal court could not be defeated by a plea of | 
lis pendens, and the plaintiff would thus be subjected 
to two suits for the same taing, inasmuch as the 
suit in the State court was not removable. P. 19. 

R. W. Holbrook was made a party to the original 
suit. filed 25th November, IS76; Fitzgeraid was 
made a party by supplemental petition, filed 1% 
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December, 1876. P.14. They were so made par- 
ties, because they were supposed to be liquidators 
of the dissolved corporation ; but as the property of 
the corporation had been sold and then transferred 
to Holbrook, the plaintiff who went for the proper- 
ty in the hands of Holbrook and his heirs, consid- 
ered that the liquidators had no interest in the con- 
troversy, because they had not assumed the office or 
function of liquidator, and therefore dismissed them 
from the suit by an amended and supplemental pe- 
tition, filed 9th April, 1885, wherein be says “ that 
said R. W. Holbrook and Richard Fitzgerald did 
not nor did either of them qualify or assume to act 
as liquidators of said New Orleans Picayune Print- 
ing Company, and are without interest in the prem- 
izes” PP. 16. 

If they have no interest, as is confessed by the 
plaintiff, there is, in this suit, no controversy be- 
tween him and the two defendants named. 

The only controversy in the suit is the one be” 
tween the plaintiffand Mr. and Mrs, Nicholson who 
are citizens of the State of Mississippi; as to them, 
the suit is not removable under the Act of 1867, be- 
cause Mr. and Mrs. Nicholson are not citizens of 
the State in which the suit is brought. ° 

If Fitzgerald and R. W. Holbrook be nominal 
parties, their citizenship cannot confer jurisdiction. 

Wood vs. Davis, 18 How. 469. 

Bacon vs. Rives, 106 U.S 104. 

The right of removal depends on the case dis- 
closed by the pleadings when the petition therefor 
is filed. 

Hunter vs. Kernochan, 103 U. 8. 003. 
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2.—Even if Fitzgerald and R. W. Holbrook are 
to be regarded as parties in interest, the suit is not 
removable because all the defendants are not citi- 
zens of Louisiana, the State in which the suit is 
brought 

Sewing Machine Co., 18 Wall, 553. 

George vs. Pilcher, 28 Gratt, 303. 

It is not pretended that the suit was removable 
under the act of 1875, because at the commence- 
ment of the suit the plaintiff was a citizen of Lou- 
isiana; besides issue was joined 13 June, 1880; the 
case could have been tried at that term; the peti 
tion for removal was tiled at the ensuing term, 
which commenced on the tirst Monday of Novem- 
ber, 1SSo. 

3. Ifthe suit was not removable when it was 
commenced, no subsequent change of citizenship 
would authorize a removal under the act of 1867, 
for the reason given by the Supreme court of Mas- 
sachusetts in Tapley vs Martin, 116 Mass. 275. 

There is good policy in allowing the plaintiff or 
defendant, at any time before trial to remove his 
case from a court foreign to him when the suit was 
commenced. 

We see no sound reason for according such a 
privilege to a citizen of the State where the suit is 
brought, and against whom no possible prejudice 
within the centemplation of the act of 1867 could 
exist. His chanze of residence after the com- 
mencement of the suit, for the purpose of defeating 
the jurisdiction of the State court, ought not to be 
countenanced. 

In both of the cases, reported in 3 Woods, cited 
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by the counsel for appellant, the decision was that 
the petition for removal need not aver citizenship 
in a State other than that where the cause is pend- 
ing at the time the suit was commenced ; that was 
the construction given in those cases to the act of 
1875 as wellas to the act of 1867. This court has 
ruled otherwise as to the act of 1875. In those 
cases it does not appear that the party seeking re- 
moval had removed from the State after suit 
brought. 

At the commencement of this suit, the Circuit 
court had no jurisdiction; this conrt has so decided. 
The principle is almost universal, that when the ju- 
risdiction of a court once attaches it cannot be di- 
vested by subsequent events. The jurisdiction of 
the State court was exclusive when the suit com- 
inenced, because the case was not removable to the 
Federal court; shall a change of citizenship, pen- 
dente lite, deprive the State court of its legitimate 
power ? If the case at its commencement was sus- 
ceptible of removal under the Constitution, then 
Congress might regulate the time within which and 
the circumstances under which a removal might be 
made. 

But in this case a suit is instituted in a State 
court between citizens of the State, over which suit 
Congress has no control; the suit proceeds to trial, 
but before the trial is concluded, the plaintiff or de- 
fendant changes his residence to another State, and 
then, by a removal of the suit to the Federal court. 


attempts to annul all proceedings in the State court 


Which, up to that time, had exclusive jurisdiction 
of the cause; and until the alleged change of resi- 
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dence, the parties and the suit were beyond Fed- 
eral judicial authority. 

As no change of residence or condition of parties 
can take away the jurisdiction of the Federal court 
after it has once attached, the same principle is ap- 
plicable to the State courts, and should be enforced, 
unless the language of the Act of Congress is so 
clear as to leave the court no room for construction. 

Morgan vs. Morgan, 2 Wheat, 290: 

Mellon vs. Torrance, 9 Wheat, 537: 

Dunn vs. Clarke, 8 Pet. 1: 

Olarke vs. Matthewson, 12 Pet. 164. 

We subjoir a copy of the opinion of the Circuit 
Judge delivered in this case. 

Respectfully submitted, 
THOS. J. SEMMES, 
ROBT. MOTT, 
of Counsel for Appellees. 


APPENDIX. 


Oprnion OF JUDGE BILLINGS ON MOTION TO RE- 
MAND; FILED 15TH MARCH, 1886. 
UNITED SLATES CIRCUIT COURT. 
EasterRN District OF LOUISIANA. 
EDWARD C. HANCOCK 
vs. 

MRS. ELIZA JANE HOLBROOK Et AL 
No. 11,215. 

This cause is submitted on a motion to remand 
to the State court. 

In the vear 1876, plaintiff, describing himself as 
a citizen of the State of Louisiana, commenced this 
action in the State court. The cause was apparent- 
ly by consent brought to the Circuit court, here 
tried, appealed to the Supreme Court which held 
that the jurisdiction of the Circuit Court did not 
appear in the record, and directed the Circuit 

JYourt to remand the cause. This was done. 

Subsequently to the cause having been remanded 
to the State Court, to-wit: on the 8th day of Decem- 
ber, 1880, the plaintiff filed a petition for removal 
of the cause to the Circuit Court, verified by his 
affidavit and accompanied by the proper bond. 

The affidavit is to effect that the plaintiff was, at 
the time of making the same, a citizen of New 
York, and the four defendants (the suit having 
been discontinued as to the fifth defendant ) were 
citizens of the State of Louisiana. The State Court 
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refused the transfer. But an authenticated copy of 
the Record has been filed in this Court. The issue 
has been presented by two of the defendants, name- 
lv, Mrs. George Nicholson (formerly Mrs. Eliza 
Jane Holbrook ) and George Nicholson, that they 
were, at the time this last petition for removal was 
presented to the State Court, citizens of the State 
of Mississippi. | 

The application for removal was made under the 
Act of 1867, called the local prejudice act. 

The affidavit ofthe plaintiff that he had become 
and was at the time of filing his last petition for re- 
moval, a citizen of the State of New York, is un-- 
contradicted. 

Mr. and Mrs. Nicholson have offered the testi- 
mony and affidavits of numerous witnesses, and 
have abundantly established that they were, at the 
time of the filing of the plaintiffs last petition for 
removal, citizens of Mississippi. 

The first proposition contended for by the coun- 
sel for the plaintiff is, that under the Act of 1867, 
the citizenship of the parties at the time of the ap- 
plication for removal and not at the time of the 
commencement of the suit is to be looked at. 

In Insurance Co. vs. Pechner, 95 U.S. R., page 
185, the Court resolve this question and note that 
the language of the Act of 1867 bearing upon this 
question is different from that of IS75. But the 
Court need not decide this question in this cause. If 
it be assumed without any passing upon this point. 
that the law is as itis claimed by the plaintiffs 
counsel, we then have a cause pending in the State 
of Louisiana against four defendants, wherein the 
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plaintiff is a citizen of New York, two defendants 
are citizens of the State of Mississippi, and two de- 
fendants are citizens of the State of Louisiana. 
The nature of this cause has been passed upon by 
the Supreme Court in Hancock vs. Holbrook, 112 | 
U.S. R., page 231, where the Court say: ‘there is 
no pretense of a separable controversy.” 

It is to be observed that the suit is between a cit- 
izen of New York, two citizens of Mississippi, and 
two citizens of Louisiana, brought in the latter 
State. It iscontended by the learned counsel for 
the plaintiff, that the factthat the controversy is al- 
together between citizens of different States and 
that the plaintiff is a citizen of another State, and 
two defendants are citizens of the State where the 
action is brought, authorized the removal, notwith- | 
standing the fact that two of the defendants are 
non-resident citizens. 

When a removal is sought under the Act of 1867, 
more than one person are joined as plaintiffs or de- 
fendants, and where, as here, the Supreme Court has 
determined the cause of action is not divisible, the 
test of citizenship must apply to each party to the 
suit collectively. Florence Sewing Machine Co. 
vs. Grover & Baker Sewing Macliine, 110 Mass., 
p. 70. 

In this case after it reached the Supreme Court 
of the United States, it was held, 18 Wall, p. 303: 
‘* A c:se in which the plaintiff is a citizen of the 
State where the suit is brought, and two of the de- 
fendants are citizens of other States, a third de- 
fendant being a citizen of the same State as the 
plaintiff, is not removable under the Act of 1867 
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upon the petition of the two foreign defendants. 
The Court say, at page 083: “ When plaintiff and 
defendant are both non-residents, the acts of Con- 
gress make no provision for removal.” 

In Knapp vs. R. R. Co., 20 Wall, 117% the court 
holds that the Act of 1867 dves not change the set- 
tled rule, that determines who are to be regarded as 
the plaintiff aud defeudant, i. e., that the plaintiffs 
or defendants must be collectively such as to author- 
ize the removal. 

The case of Johnsen vs. Morell, 1 Woodworth, 
OL, might have led to a decision of this point, but 
did not. 

The reasoning in Sands vs. Smith, 1 Dillon, 290, 
is in favor ef a doctrine contrary to that which the 
Supreme Court have established. 

The same may be said of Akerly vs. Vilos, 1 
Bissell, 110. But as the Supreme Court in the ISth 
and 20th Wall, cited above, have settled the ques- 
tion that the party plaintiff or defendant, when con- 
sisting of more than one must collectively be so sit- 
uated as to authorize a removal, this Court must 
follow that construction. The case of Meyers vs. 
Swann, 107 U.S. R., page 046, has not overruled 
these cases. 

The removal Act of 1867 is a more extensive act 
as to the time when it may be put in operation, 
than many of the other Removal Acts, in that it 
may be invoked at any time before trial, It re- 
quires ‘ie Court in order to transfer the cause to 
inquire ito no part beyond the belief or fear, on the 
partol oe plaintiffor defendant seeking the removal, 
that o: . count of local prejudice he cannot obtain 
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justice in his cause in the local tribunals. This 
might wisely be permitted, if the local tribunals 
were of the locality of the adverse party. But it 
seems tome that the intention of Congress was that 
the locality, the citizenship, of the party adverse to 
that of him seeking the removal should be in the 
State where the local prejudice is averred to exist. 
The fact that enough exists to give the Circuit 
Jourt jurisdiction under the general statutes, viz: 

citizenship of different States is not enough under 
this local prejudice act. In this case Mr. and Mrs. 
Nicholson are citizens of Mississippi, and the cause 
is pending in Louisiana. 

They are the chief defendants. 

Let the cause be remanded. 
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Supreme Court of the United States. 


October Term, 1886. 


No. 109) 4. 


ADDITIONAL BRIEF OF APPELLEES, FILED IN CASE 
THE AMENDED TRANSCRIPT, AND THE REPLY 
OF APPELLANTS TO DEFENDANTS’ BRIEF 
Be PERMITTED. 


ROBT. MOTT, 
THOS. J SEMMES, 


of Counsel for Appellees. 
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Supreme Court of the United Stat 


Sew Cone 


October Term, 1886. 


No. 104) 4. 


ADDITIONAL BRIEF OF APPELLEES, FILED IN CASE 
THE AMENDED TRANSCRIPT, AND THE REPLY 
OF APPELLANTS TO DEFENDANTS’ BRIEF 
BE PERMITTED. 


The appellant made his own record (see certifi- 
cate of clerk )and cannot complain that it is im- 
perfect. The amended and supplemental petition, 
p. 16, savs “That said R. W. Holbrook and Rich- 
ard Fitzgerald did not, nor did either of them qual- 
ify or assume to act as liquidators of the New QOr- 
leans Picayune Printing Company, and are without 
interest in the premises.” 

This is a substantive averment made by the 
plaintiff in the record, and whether that particular 
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pleading be maintained or not is not material, as it 
is a judicial admission of a fact made by the plain- 


tiff, and by the rules of pleading in the Courts of 
Louisiana, as well as in the courts of the United 


States, the decision of an exception or a demurrer 
is not a final judgment from which an appeal will 
lie; and when an exception or demurrer is main- 
tained, the question remains to be taken up and de- 
cided on the appeal or writ of crror from the final 
decree or judgment by the appellate court; the party 
against whom such decision has been rendered, is in 
the position of contending that such decision is er- 
roneous, and must ask its reversal in the court of 
last resort, where it can only can be considered and 
finally settled: Giordan vs. Thomas, 13 La. 315. 

The appellant is therefore still, in the understand- 
ing of the law, contendirg for the right to maintain 
and have the benefit of the allegations of his amen- 
ded and supplemental petition, filed April 9th, 
1885, and the removal of the cause does not deprive 
him of the right to have it considered. 

But should this not be the case, there is not in the 
original petition, nor in the amended petition, 
filed December 19th, 1876, p. 14, any averment that 
the defendants, R. W. Holbrook and R. Fitzgerald, 
had any interest in the property in dispute, or that 
they ever had any interest therein ; nor is any pro- 
cess Other than notification of the institution of the 


suit by citation, praved against them: the aver. 
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ments are all to the effect, and to the fact, that 
Nicholson and wife and Charles T. Howard were in 
possession of the property ; the Nicholsons claim to 
be sole owners and Howard pledgee, and process of 
injunction is alone prayed against them to restrain 
their disposition of the property during the penden- 
cy of the suit, they being the only owners and pos- 
sessors of the property. 

Nor is it anywhere pretended that R. W. Hol- 
brook or R. Fitzgerald had any interest in the prop- 
erty, or that they ever possessed the same. Nor was 
it possible for them under the facts set forth in the 
petition, viz: that the property of the defendantcor- 
poration, the Printing Company, had been sold and 
was in their possession, having been delivered to the 
other defendants, for the said Holbrook and Fitz- 
gerald, who had never acted as Oommissioners, to 
claim the same, and after all these vears of concur- 
rence on their part in the tithe of the present pos- 
sessors, to set up claim to liquidate the affairs of the 
corporation, 

There is not now, and there never has been, a 
controversy between the commissioners appointed to 
liquidate the affairs of the corporation and the plain- 
tiff, and so far as they are concerned, there is neth- 
ing to remove into the Federal court ; no judgment 
ean be rendered against them that can be executed, 
and this is shown by the fact that none is asked 


against them: thev do not represent the corporation, 


{ 


for they have not accepted the trust, nor attempted to 
act, nor is there anything in the record to show that 
they ever intended to do so. 

It has been often decided by the Supreme court, 
that for formal parties or nominal parties, or par- 
ties without interest united with the real parties to 
the litigation, cannot oust the Federal courts of ju- 
risdiction. if the citizenship or character of the real 
parties be such as to confer it. 7 Cranch 98, 3H. 
267, 8 Wheat. 421, 5 Cranch 303, Wood vs. Davis, 
IS How. 467, 

Ifthe jurisdiction cannot thus be ousted, it cer- 
tainly cannot be conferred by making formal par- 
ties, or parties without interest to the litigation 
parties to the suit. The voluntary appearance of a 
nominal party without interest will not affect the 
jurisdiction of the court. Wormley vs. Wormley, 


S Wheaton 421. 


Respectfully submitted, 
ROBT. MOTT. 
THOS. J. SEMMES, 


of Counsel for Appellees: 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18356. 
No. 91. 


ee ee ee ee a ee 


FELIX A. BORER, ADMINISTRATOR OF JOHN GORDON, 
DECEASED, ET AL, APPELLANTS, 


VS 


GEORGE M. CHAPMAN, EXECUTOR OF EUNICE CHAP- 
MAN, DECEASED. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITE) STATES FOR 
THE DISTRICT OF MINNESOTA 


FILED OCTOBER 6, 1883. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 16. 


FELIX A. BORER, ADMINISTRATOR OF JOLIN GORDON, 
DECEASED, ET AL... APPELLANTS, 


VS. 


GEORGE M. CHAPMAN, EXECUTOR Ok EUNICE CHAP- 
MAN, DECEASED. 
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APPEAL FROM TILE CIRCULT COURT OF TILE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA 
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FELIX A. BORER, ADM’R, &¢., VS. GEORGE M. CHAPMAN, EX’r, &€¢. 1 


a Unirep States of AMERICA, | 
* . . » SS 
Disirict of Minnesota, j 


Circuit Court of the United States. 


I, Osear B. Tillis, clerk of said cirenit court, do hereby certify and 
return to the honorable the Supreme Court of the United States that 
the following two volumes, consisting of S67 pages, numbered con- 
secutively from 1 to 567, inclusive, is a true and complete transcript 
of the records, process, pleadings, orders, final deeree, and all other 
proceedings in said cause, and of the whole thereof, as appears from 
the original records and files of said court; and [do further certify 
and return that 1 have annexed to said) transeript and included 
Within said paging the original citation, together with the proof of 
service thereof. 

In witness whereof | have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 
20th day of August, in the year of our Lord one thousand eight 
hundred and elghty-three, and of the Pnelependence of the United 
States the one hundred and feiolith |, losth, vear, 

[Seal U.S. Cireuit Court, Dist. of Minnesota. | 


OSCAR DB. TILES, Clerd. 
| Disrricr Or MINNESOTA, ss: 
United States Crreuit Court, District of Minnesota. 
Gaeoncgke M Ciaran, Ex’r, &¢.. 7. Fenix A. Boren ef al. 


Be it remembered that on fis twentieth day of August, A.D 
IST), came the complainant above named, by TL. J. Torn and EY. 
D>. Hleard, his solicitors, and of counsel, and tiled in the elerk’s offiee 
of the said court his bill of complaint in the words and fi sures fol- 
lowing, to wit: 


To the judges of the cireuit court of the United States for the dis- 
trict of Minnesota, i equity: 
George M. Chapman, of Rahway, in the State of New Jersey, and 
a citizen of said State, executor of the last will and. testament of 
Munice Chapman, deceased, who Wiis at her death a oeltizen of the 
State of New York, brings this his bill against Felix A. Borer, of 
Le Sueur, In the State of Minnesota,and a eitizen of said State, 
administrator, with the will annexed, of the estate of 
Z John Crordon, decenss dd, whio was at his death a citizen of sand 
State: Edson R. Smith. of the said Le Sueur, in the State of 
Minnesota, and acitizen of mitted State, sole executor of the last will 
ana testiutnent of (reorge ). Snow. cle Ceriime ld. who was af nn che ath il 
Citizen of said State: bolizsaby thi Hlewitt anid ‘Throtias |’ ae witt, her 
husband, booth vt siild Le Sueur, and citizens of said State of Miniie- 
cota: Harriet Cecelia Show, of the said Le Sueur, and a eitizen of 
the said State of Minnesota: Sarah Ann Powell, forme rly Sarah 
Ann Konithen, of Shakopee, in othe sated State of Minnesota, and ih 
citizen of said State; Georgianna Smith, formerly Georgianna name 
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fen, of New Richmond, in the said State of Minnesota, and a citizen 
of said State of Minnesota, and thereupon your orator complains 
and says: 


Iirst. 


That on the seventeenth day of November, 1865, the plaintiff was, 
by the surrogate’s court of the county ef Kings, in the State of New 
York, which court had fall jurisdiction in the premises, duly ap- 
pointed executor of the last will and testament of Eunice Chapman, 
late of said county, deceased; and that before the commencement of 
this action a duly authenticated copy of the plaintuf’s appointment 
as such executor was duly filed in the probate court of the county of 
Ramsey, in said State of Minnesota; and that on the fourth day of 
January, A. D. 1864, the complainant, who was then and ever since 

has been the executor of Eunice Chapman, deceased, in an 
o action Wherein complainant, as such executor, was plamtif, 

and John Gordon, then in full life, and John W. Brooks and 
James Root were defendants, and which action was then pending in 
the supreme court of the State of New York, inthe county of Kings, 
a court of general jurisdiction, did duly recover a Judgement against 
the said John Gordon and John W. Brooks and James Root for 
the sum of four thousand seven hundred and tifty-nine .)°, dollars, 
and that said judgment is still in full foree and effect, and that the 
sume has never been reversed or satisfied, and remains wholly un- 
paid. 

Thatin thesaid action the said Gordon duly appeared and a iswered 
to the complaint of the plaimtif. 


Second. 


That after the rendition of said judgment, and on or about the 
twenty-fifth dav of May, A. D. 1867, the said John Gordon departed 
this life in the county of Le Sueur, in the State of Minnesota, and in 
Which county he then resided, leaving a will appointing George D. 
Snow, of said county, and PLB. Clark his executors: that the said 
will was duly admitted to probate by the probate court of the said 
county of Le Sucur on the ist day of July, A.D. 1867, and upon 
the salne day letters festimentary pron the estate of sald deceased 
were duly granted and issued to the said Snow and Clark, as execu- 
tors of the said willas therein appointed; a true copy of which letters 
are hereunto annexed, marked Exhibit “A.” 


Third. 


} That on the seventh day of January, 1869, an action was 
duly commenced in this court by this complainant as execu- 


tor of the last will and testament of Eunice Chapman against George 


D>. Snow and BP. ob. Clark, as executors of the last will and testament 
of Jolin Gaordon, deceased, to recover the amonnt of the sad judg- 
ment against the said George TD. Snow and PLB. Clark, as executors 
as aforesaid, 

That the summons in said suit was duly served on the said Snow, 
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personally, in said county of Le Sueur, on the eighth day of Jan- 
uary, A. D. 1869, but was not served upon the said Clark, as he was 
notin the State of Minnesota from a time prior to the issuance of 
said summons, and never has been in the said State since such 
Issuance, and never Was an Inphabitant or citizen of the said State. 

That the said Snow duly filed his answer to said suit in said court, 
in which he alleged, among other things, that he had never aceepted 
or received the said offer or trust of executor of the last will and 
testament of the said Gordon, and that he never qualified or acted 
us executor thereof, and threat he never Wis such exectitor. \ copy 
of the said complaint, marked Exhibit * BY is hereunto annexed 
and made a part hereof. 

That such proceedings in said suit were afterwards had that the 
Issues therein were tried upon their merits by this court, a jury trial 
being duly waived, and the issues found in favor of the said plain- 
ill, George W. Chapman, executor as aforesaid; and on the tenth 
day of July, A.D. S71, the said court did) direct judgment to be 

entered In favor of the plaintitl nd against the satd defend- 
o ant, Snow. for the sum of seven thousand two hundred and 
sixty-four dollars and twenty-five cents. 

That afterwards, on the J%th day of April, A. D. IS72, the costs 
In sald action were duly taxed at the sum of sixty-two dollars and 
seventy cents, and on the same day judgment was rendered and 
entered in sald action im favor of the plaimtith ane aeainst the de- 
fendant, Snow, for the sum of seven thousand six hundred and forty- 
elylit dollars ane thirty-three Cents, a copy of which judgement Is 
hereto annexed, marked LExhibit “Co 

That on the same day the said George DD. Stiow removed said 
action, by writ of error, to the Supreme Cour. of the United States: 
that while the said action was there pending the said Stow departed 
this lite, and afterwards the defendant, Edson Ro Smith, executor of 
sald Snow, Was substituted in said Supreme Court for the sard Snow. 

That said cause was afterwards submitted to said Supreme Court 
for its deeision, and that afterwards the said Supreme Court. re- 
versed the said judgment as being Informally entered, and on the 
tenth day of May, A. |). 1Séé, remands (| thie action to thits court for 
further proceedings to be lad in said cause in conformity with the 
opinion and judgment of the said Supreme Court. 

Thaton or about the seventh day ol July, A.D). ISTA, after the de- 
cease of the said Suow, the probate court of said Le Sueur county duly 
removed the said Pomeroy BB. Clark as executor of the estate of the 
sald Gordon, and daly appointed, in the place of the said Snow, 
deceased, and the satd Clark, Felix A. Dorer, administrator de bonis 

yon of the estate of said Crordon, with the willannexed: and 
ty thisat deanenpeediaate I\ thereafter the said Borer mul tlifiee! ane reaver’, 

bomeds as such administrator as required by law, and ever 
stnee has been admuntstrator de hones non of the satd estate with the 
will annexed: and that the satd estate has never leon settled: gave 
tliat rie dneve tory has ever been file d therem, nor LTD Porenecee ditigs 
Whatever tukem im said court, except the probate of said wall, the 
Issuance of letters testamentary to the said Clark and Snow, and 
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the qualification of said Snow as executor as aforesaid, and the re- 
moval of said Clark as executor, and the appointment and qualifica- 
tion of the said Borer as administrator as aforesaid, and except as 
stated in this bill. 

That on the elghteenth day of December, A. D. IST7S,) this court, 
aiter due notice to the said Iedson Rk. Smith, executor as aforesaid of 
the said Snow, and to the said Borer, adiministrator of the estate of 
the said Gordon with the will annexed, ordered and adjudged that 
judgment be, and the same was thereby, entered In said cause In 
favor of the plaintiff, George W. Chapman, executor of the last will 
and testament of Leunice Chapman, deceased, mune pro tune Upon 
the said decision and tindings of this court as aforesaid in said ae- 
tion, us of the tenth day ot July, A. DO UST1, against the said Creorge 
D. Snow, in his capacity of executor of the last will and testament 
of John Gordon, deceased, for the sum of seven. thousand two lun- 
dred and sixty-four dollars and twenty-five cents and costs, taxed at 
$62.76, to be paid and enforced out of the etfeets of the testator, 
John Gordon, deceased, With Interest on sila sum of $4,264.25 trom 
the tenth day of Julv, IS71, and that said judgment be also 
certified by this court to the probate court of the said county 
of Le Sucur, Minnesota, as a claim duly allowed and adjudged 

a true copy of 
Which order and judgment ts hereto annexed and made apart 
hereof, marked Exhibit * DL 

That on the sixth day of February, A. D. 1879, the plaintiff 

Chapman caused a duly certified copy of the said order and Judg- 
, : 


-_ 


° ‘ ‘ ’ ’ 
against the estate of said Jolin Gordon, deceased, 


be personally served on the said Borer, administrator, with 


ment to 

, »o9 } ’ ? ; ’ — ‘ ‘ . } ? } } , a 
thie Wilil abnexed, Of the estate of sale (iordon, liad cledbaheaded puiv- 
ment of the amount adjudged therein. 


That afterwards Lo Wit, ‘)q) the ninth day ot April, A. 1). Sid. 
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That there is now due from the estate of said Gordon to this plaim- 
tiffin the premises aforesaid the following sums of money: S726h.25, 
ane Interest thereon from July tenths, Isc l, sited Si? af, ated Interest 
thereon from Dee. IS. ISTS. and S200, and interest thereon from: this 
date. 


Sixth. 


That the said Jolin Gordon, in and by his said will, acopy whereof 
Is hereunto annexed, marked exhibit“ as anvel tiastedes a pear hie reo, 
bequeathed to thre: defendant, llarriet Cecelia Show, who was the 
wife of the said George D. Snow, the sum of thirty thousand dollars, 
which was duly received by her under the terms of said will, ane to 
the said (reorge 1), Snow, after the praavrirenit of all lis, the t stators, 
debts, faineral CAXPCHses, ana the legucles ane fihneotulits =peettiod in 
sonal, and personal effects, including trunks, wateh, clothing, We. 
‘That Inimediately after the death ol the site Coord the site 
Show, as executor as aforesaid, took into his possession im the said 
county of Le Sueur the clothing, t unk, wateh, and other property of 
the deceased, amounting in value to over the sum of five hun- 

{ dred dollars. 

That cufte rwards, ane (oth or cubot the Tw Ifth sts vf Jann- 
ary, A. D. TS00) the said Creorge DD. Snow, after the praavetnerit of all 
the said debts, funeral expenses, legacies, and atiounts speeitied im 
said will, exeept the debt to plaintiff, received under the sard will 
possession of actifty-foot vara lot situated, Iving, and bemg in the 
city trie county of San Francisco, State of California, and known as 


’ } } ? } } 


lot number fifty-seven (97), In block three hundred and tiftv, western 
addition, anid which be bovbpere d to the said testator at the tiie of its 
decease, and was of the value of three thousand dollars: and under 


sald will also recerved POssesslotl Of and converted to lis own use the 
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Borea, ahid a Protinissery wt te sectirred bv tiortgage on real estate 

sitthate In the said eitv of San Francisco. miade bv ©. Revnolds to the 
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? . " ’ ; 
order oF John Gorden, for the stim of Sb.00 cae and peaViileles On} thie 


eighth dav of Mav, A.D. TS6t)oot the value of 84.000 and more: and 


tliat sried SHow ise rece lLVed Lhiede r this “iilel will other praoperty ania 
‘ + . 
monevs, and that the properts ind monev so recerved bv sard Snow 
. ; . . 

under said will was more than suthieient to pay all of the debts of 
this sald Grordon, bhiecitledite tract tes Chie} Litit t] Phisafl Claes satted Sppow 
also received under the said will after due notice of the plamtihs 
claim. as trustee for \| irene Pilz th Pfewitt and tier tae r=, this 
<u of SZ.000, and as trustee for Sarah .\ » Worvathers coreed Coe rerbanha 
Koithen S20) 
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Seventh. 


On the 23rd day of October, A. D. 1567, the plaintiff sent to the 
sald Snow, at Le Sueur, in said coOunLY of Le Sueur, il transcript of 
thesaid judgement of S4£,759.S0and a letter relative to the same, all of 
Which were received by the said Snow on the thirtieth day of Oc- 
tober, 1867, and a copy of which letter is hereunto annexed and 
marked Exhibit “PF and the answer of said Snow to said letter, 
which was duly received by plaintiff, is hereunto annexed, marked 
Exhibit “Qi” and that said Snow afterwards sent other letters to 
plaintiffand to George W. Paine, Esq., plaintiff’s attorney in New 
York city, relative to sild demands, coples whereof are hereunto an- 
nexed, marked Exhibits “ 11? “ 1," and * kK.” 

That the plaintiff fully relied upon said Snow, as such executor, 
protecting and paving his said claim; and said Snow led plainttf 
to believe that he, satd Snow, would as such executor take care of 
and pay the said claim, and wrote letters to plaintiffand his attorneys 
other than herein enumerated to that end, as well as those enumer- 
ated, 

That on or about the first day of July, A. D. 1867, the said Snow 
received from the probate court of said Le Sueur county a certified 
transcript of the probate of said will, including a copy of the said 
will and the original letters testamentary issued by the probate 

court of said Le Sucur county, and forwarded the same to the 
1] said Pomeroy B. Clark, at San’ Francisco, California, who on 

the fifth dav of August, 1S67, tiled the same in the probate 
court for the city and county of San Francisco, California, and that 
thereupon the said court did afterwards, on the 1th day of August, 
1S6¢, order the said transcript ot sj will to probate, ania did there- 
after, on the 26th day of August, 1567, Issuc letters testamentary to 
the said Clark, who thereupon qualified and entered Upon his duties 
as executor of said will: that thereafter the said Clark, as such exee- 
utor, received into his POssesslon and assumed to administer over 
fifty thousand dollars of the property of said (iordon, and pata otfa 
portion of the | CACTOS specified in said wall and the eXpehises of ud- 
ministration, and all the debts of said Gordon, except the said debt 
to the plamitith; and that on the twelfth dav of January, A. D. Psat, 
the said probate court for San) Francisco did order, adjudge, and de- 
cree that said PLD. Clark, executor as aforesaid, be wholly and ab- 
solutely discharged trom all further duties and responsibilities as 
such executor, and that his letters te Stamentary be vacated, 

That the said defendants pretend that thereupon the said admin- 
istration In California was closed and ended, and that said plaintiff 
should have presented and established his claim in the said probate 
ecourt of ssid State of California anid that becuse the said claim of 
plaintith was not so presented that the same is barred: whereas the 
sald Snow induced and caused the plaintitfto believe that there was 
no necessity for presenting the said claim, otherwise than in the 

State of Minnesota, and that he. said Snow, as executor as 
iZ aforesaid, would: pay the same: and the said Snow kept the 
sald plaintiPin ignerance of the said proceedings in Califor- 


la. 
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Miehth. 


That the said George D. Snow, deceased, at lis residence in the 
county of Le Sueur aforesaid,.in the year 15735, testate, and that on 
the tenth day of October, A. D. 1875, his will was duly probated in 
the said county by the probate court of said county and letters tes- 
tamentary in due form issued to the satd Madson Ro Smith, sele ex- 
ecutor named in said will, and that thereupon the said Smith duly 
qualified and gave bonds as such executor, and has ever since so 
remained and now is the executor of the sard will of said Show, 
and as such received into lis POSSESSION cunil control, of the property 
of the said testator under the said will, real estate of the value of 
fifty-seven thousand one hundred and seventy-two dollars and 
personal estate of the value of sixty thousand eight hundred and 
ten dollars and thirty cents. 

Thatin and by the said will the said Snow directed. his said ex- 
ecutor to pay all lis Just debts and funeral expenses, and also to 
pay to the several prersolis all of the trust funds that sald Snow hiiglit 
have at the date of said will or Milglit thereafter come inte his hands 
in accordance with the conditions of said trusts out of his estate, 
and «did devise and bequeath to his, said Snow's, wite, the defend- 
anit, Harriet Cecelia Snow, allot his estate, real, personal, “anil mixed, 

or to Which he should die seized and POSSUsse dd, or to which he 
13 should bye entitled at the tine of his dees aise; caniel ny the sad 

will the said Snow desired that lis said executor, Edson R. 
Smith, should have full power and authority to sell and dispose of 
any real or personal estate that he, the said Snow, might have, at 
private sale, Upon accoulht ot his esmtted Wile , aie Without any other 
power or Ceremony, 

The foregoing embraces the substance of all the provisions of the 
sated wall, 

‘The estate of said Snow was selvent and = suflictent to pay all the 
debts of the testator and to fulfill lis trusts and leave an exeess of 
over fifty thousand dollars, 

That the total debts of said sSiiow sinned these N pelises of thi ceed tue ienl 
tration of lis estate did hot exceod « rer bit thieotisanad dollars, supped Chisat 
the balance of sald Snow's estate went into the pPOssess1On atid Cone 
trol of the said Smith, executor ; storesaid, ated the said PDarrict 
Cecelia Snow, as sole devisee and legates under said will 

That the Salted estate bests neveyr by erp settheed any thie probate colrt of 
Le Sucur county or elsewhere, and this complainant does net know 
Whiat portion of the said funds of said Snow are trust funds. ne: 
What portion remans still in the hands of ssad Stith, nor what por 


tion has gone into the possession of the <atd Plarriet Cecelia Stow 
That the said wiil of said Show does not further than as abowe 
given specify the trusts therem alluded te. nor does conmyelainanet 
know what thev are, but charges the fact to be that thev are trusts 
created bv thie ~iiled will ci] Croreleons shid that un ee thie biues Utne 
sated Sroith entered trates thar passers 1007] and control of Pyre 
i sults of money belonging to or derived from said estate of 


‘ sordon 
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That none of the persons enumerated in the said will of John 
Gordon, except those made defendants herein, are citizens, inhabi- 
tants, or residents of, or now within the State of Minnesota. 


Ninth. 


That the real estate deseribed in said will of John (rordon, a Copy 
whereof is hereunto annexed as aforesaid, and containing about one 
hundred and thirty acres, is of about the value of thirty-five hun- 
dred dollars, and that the record title to the same was never in the 
said Jolin Gordon, but was in the said Gtorge D. Snow from the 
twenty-seventh day of November, A. D. 1865, until the 26th day of ra 
July, IS67, when he, the said Snow, and his said wife, for the nomi- 
nal consideration of one dollar, conveyed the same to the sald de- 
fendant, Margaret EK. Tlewitt. 

That the complainant believes and charges the fact to be that the 
said Snow only held the title in trust for the benefit of the said 
Gordon, and that the said real estate was In equity and in truth and 
fact the property of the said Gordon at the time of his will and of 
his decease, and that the said conveyance from Snow to the said 
Margaret E. Ilewitt was to vest in the said Margaret FE. Hewitt the 
estate devised to her by the said: will and without any other con- 
sideration whatever. 

That the said Margaret FE. Hewitt also received, under the bequest 

of said will, the personal property referred to in) said will 
ly upon the farm therein deseribed, amounting in value to sev- 

eral hundred dollars, but how mueh plaintiff cannot state, 
and the interest on the 82.000 also referred to im said will, and that 
the said Thomas P. Hewitt had in said county of Le Sueur at the 
death of said Gordon property in his hands belonging to said Gor- 
don, but what property, or the value thereof, plaintiff is unable to 
state. 

Tenth. 4 


That the said Sarah Ann Powell, formerly Sarah Ann Kuiffen, 
and the said Georgianna Smith, formerly Georgianna Knitfen, also 
recelved, under the said will of Jolin Crordon. the bectlests of S6.000 
each and interest, but whether from the said Snow, or from the said 
defendant Smith as executor of said Snow, the plaintiff is unable 
to state. 


Mleventh. 


That the sald defendant, lelix A. Borer, administrator iis aufore- a 
suid, and the said Edson Ro Smith, executor as aforesaid, have each 
refused to pay the sald demands of the plaintiff, although duly re- 
quested so to do, and the cde fenelanet, the said Ielix A. Borer, has 
utterly refused, although duly requested so to do, to apply to the 
probate court oft ssid Lue Sueur County te <e|] the std real estate 
devised in the satd will to the said Margaret E. Hewitt or to take any 
steps in the premises; and this plaintitf is wholly without relief at 
law, or in any proceedings betore the probate court or otherwise, 
save ihn a court of equity. 


EEE EE EE 
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16 That the said Borer claims that he has no assets of said 

estate of said Gordon in his hands or under lis control, and 
the complainant avers that if there are still remaining any assets of 
suid estate of said Gordon in the hands of or under the control of 
said Borer such assets are greatly inadequate and insuflicient to pay 
the said claim of the said plaintif, 


‘Tweltth. 


That no assets were delivered by the executors of the said Gordon, 
or either of them, or by the administrator of the estate of said Gor- 
don, to his heirs or next of kin except under the bequests and 
devises of said Gordon's will, and that no assets were delivered by 
the executor of said Snow to the heirs or next of kin of said) Snow 
except under the devises and bequests of said Snow's will. 


Thirteenth. 


To the end, therefore, that the sald defendants Thay, if they Cull, 
show why the complainant should not have the relief prayed, and 
nay upon their corporal oaths and according to the best and utmost 
of their several and respective knowledge, remembrance, informa- 
tion, and belief full, true, direct, and perfeet answers make to such of 
the several interrogatories hereinafter numbered and set forth, as by 
the note hereunder written they are respectively required to ane 
swer—thiat is to sav— 


l. 


7 Whether John Gordon did or did not die at the dwelling 

of said George D. Snow and Tlarriet C. Snow, in Le Sueur, in 
sald) Minnesota, on or about May 25, 1867, and whether or not) the 
said (reorge D. Snow and Harriet C. Snow, or either, Were present at 
his decease 


-) 


What personal property, effects, and eredits other than rioney did 
the said John Gordon have in his possession at the dwelling of said 
Snows at the time of lis decease, and what was the value of each 
article, if any there were? Answer fully and particularly as to each 
Item and the value of each, and include every article of lis property 
and effects of every name and nature whatsoever, 


+). 


Were there not trunks, clothing, a watel. and other articles among 
such effects? 
4 


[ic Lheot the “ied (rn cvrgre 1). Snow take | ose <S}On) ot <uedh eth cts. or 
part of them, shortly after the decease of said Grrdon; if so, when 
and where did he so take possession, and what were the articles and 
effects that he so took possession of? 

ty] 
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5. 

Did the said Gordon have any money in his possession or under 
his control in the said dwelling at the time of his decease; if so, how 
much, and who took it, and when and where? Did not the said 
George D. Snow take it? 


18 (5, 


Did the said Gordon have or control any other personal property, 
money, credits, or effects in the said county of Le Sueur or State of 
Minnesota at the time of his decease? And, if so, state the same in 
detail, and the value of each item, and what became of each item. 

Did the said George D. Snow, Harriet C. Snow, Thomas P. Hew- 


itt, Margaret Elizabeth Hewitt, or either of them, receive any of 


such property; and, if so, what did each receive? State in detail the 
value of each item so received, and when received, and from whom 
each received the same, and what beeame of the same. Answer 
fully as to all property, as well as to the personal property on the 
farm and the house purchased of J. IH. Porter, referred to in the will 
of said Gordon, 


— 


‘. 

Did the said George D. Snow in any capacity or otherwise receive 
in said State of Minnesota, after the decease of said Gordon, any per- 
sonal property, moneys, drafts, bills of exchange, or credits purport- 
ing to come from any place outside the State of Minnesota, and pur- 
porting to be of the effects of said Gordou orarising from his estate ? 
If so, state the same generally, and about the amount thereof, and, 
as hear as you can, give the same in detail and the dates of their 
receipt. 

Ss. 
Did the said George D. Snow in any capacity or otherwise receive 
any moneys or other property belonging to, or purporting to belong 
to, said estate of Gordon, or resulting therefrom, in the State 
1!) of California or elsewhere, except as you may have heretofore 
heen interrogated concerning? If so, state the same fully 
and in detail, and the amount thereof, as near as you can, and when 
and where, and how received, and how disposed of, 


) 


Did you ever hear the said George D. Snow make any statements 
at any timeor times as to what property, moneys, credits, notes, 
drafts, or etlects he had received from the estate of said Gordon in 
any capacity or otherwise at any place whatever, or resulting from 
sald estate, or as to what disposition he made of the same? If so, 
state the substance of such conversations, and the entire substance, 


as near as you can, and when and where they occurred. 


10. 


Hid vou ever see In the possession of said Snow, or any other per- 
SON. any books or memoranda of account, or anv letters or coples of 


ta 


+? 


‘+? 
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letters, or any receipts, or any other writings, showing, or tending 
to show, that the said George D. Snow, Ilarriet C. Snow, Margaret 
Mlizabeth Ilewitt, Thomas PL Hewitt, Sarah Ann Powell, formerly 
Sarah Ann Kniffen ; Georgianna Smith, formerly Georgianna Knife 
fen, and Edson R. Smith, or eitherof them, had at any time in their 
possession or under their control, or at any time paid or used any 
property, real or personal, or any moneys, notes, credits, or other 
thing belonging to or growing out of the estate of said Gordon in 
the State of Minnesota or elsewhere? If vou lave seen such books 

or memoranda of account, or letters or coples of letters, or Te- 
2) celpts, or any other writings, and the same, or any part 

thereof, are under your control, deposit the sithiae in the oflice 
of the clerk of this court. [Tf mot in your possession In whose posses- 
sion did you last see them, and what was their nature and contents, 
as hear as you can remember ? 


11. 


Did the said Harriet C. Snow receive the thirty-thousand-dolhar 
legacy bequeathed to her by the will of said Gordon, or any praart 
thereof? If so, when and where was the same so received and 
how—whether in coin or by draft or check, or how otherwise, and 
was it so received by mail or by actual delivery? Tf by mail, did 
the said George D. Snow hand the same to her? And if by draft 
or other prarpeer, to Whose order, if anv, Was the Sillne drawn 4 State 
fully every detail concerning the receipt of satd moneys and the evi- 
denees thereof, anid, if she ave receipts thie refor, to Whrotn Were the 
sume given, and what was the substance thereof, if vou have not the 
originals in your possession. Tf vou have the originals, deposit the 
same In the otlice of the clerk of this court. 

12. 

Did the said George D. Snow hold for the defendant, Margaret 
elizabeth [lewitt, in trust or otherwise, the two thousand dellars be- 
queathed to her in said will of Gordon, or any part thereof? Tf so, 
how do vou know the same’? What became of it, and what was the 
amount received by him, and when received? And af’ you lave in 

vour possession or under your control any document showing 
ol that the said Snow and the said ldson Ro Smith, exeentors as 
aforesaid, or either of thie foo, CVET lisecd J Mosse Sston of any <neh 
moneys, deposit the originals in the office of the clerk of this court. 


13) 

Did the satd Sarah Ann Powell, formerly Sarah Ann Konitten. and 
the said Georgianna Smith, formerly Georgianna Kaitlen, or either 
of them. ever receive from the said George D. Snow, or the said Ed- 
son Ro Smith, or anv other person, the twelve thousand dollars be- 
queathed to them in the sar will of Gordon, or any part thereof? 
If so, when, where, and from whom, and what reeeipt or other 


, 


voucher or paper Was given In return, and to whont’ 


* 


mi; Se 
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14. 


What moneys or other property, or either, derived from or grow- 
ing out of the estate of said Gordon and claimed by the said George 
D. Snow as residuary legatee and devisee under the said will of Gor- 
don did the said Harriet C. Snow receive from the said George D. 
Snow or the said Edson R. Smith, exeeutor of said Snow, at any 
time? State all the details, and if any receipts, vouchers, or other 


documents were given for the same deposit the same in the office of 


the elerk of this court. 
15. 


What moneys or other property derived from or growing out of 
the estate of said Gordon did the said Edson R. Smith receive as ex- 
ecutor of said George DPD. Snow or otherwise, in trust or otherwise, 
and what beeame of such moneys and property or either, and from 

Whom and under what circumstances were they received and 
22 paid out, or either, and what receipts, vouchers, or other 
papers were connected with the transactions ? Deposit the 
originals in the office of the clerk of this court. 
16. 

State all facts within vour knowledge, and all information derived 
from said George D. Snow, and all statements made by said Gordon 
In the presence of said Snow showing or tending to show that the 
sald Gordon, at the time of his decease, Was the owner in fact of the 
real estate given and bequeathed by his will to Margaret Elizabeth 
Ilewitt. 

17. 

Did you ever sce any deed, agreement, conveyance, or other docu- 
ment showing or tending to show that the said Gordon was the 
owner In fact or had any Interest In the said real estate? If so, In 
Whose possession did you last sce the same, and what were such docu- 
ments? If you have the originals deposit the same in the office 
of the clerk of this court. If vou have not the same, state the 
nature thereof and what knowledge or information vou have as to 
their present or former whereabouts. 


LS. 


Was hot the sald real estate conveved lo said Margaret elizabeth 
[lewitt by the said Creorge 1). Snow on or about the Poth day ot 
July, A.D. 1867, without any consideration from her moving to the 
sald Snow? If there was a consideration. how much was it? If 


there Wits Tho consideration. ay Inerely il nominal consideration 
*)*? 


~*? sO) Moving, what were the eauses for the said CoOnVeVance, so 

far as vou know, or have heard from said Snow, or have 
derived from communications or conversations had with said Gordon 
and communicated te said Show before said CONVEVAHCY by Snow 
and wite to Margaret Elizabeth Hewitt? : ; 
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1‘). 


According to the best of your knowledge, Information, and belief, 
was not the title of the said Snow to the said premises, at the time 
of the said COnVEVahce, merely nominal, and the real ownership of 
the said premises in the estate of said Gordon, exeept as devised by 
his will? Set forth fully all matters within your knowledge, 
Information, and belief on the prodnil of such ownership ane Interest, 
and as to the reason why the legal title to said premises was mn the 
said Snow, and not in the said Gordon at his decease. 


y | J 


What is the value of all property, real, personal, and mixed, or 
otherwise, received by the said Tlarriet Cecelia Snow from the estate 
of the said George D. Snow’? Deseribe and inventory the same, and 
cutitieN such description ana niventory to VOuUr abiswer hereto. or 
file the same in the office of the clerk of this court, and state what 
part of such estate remains undisposed of, 


21. 


State the value of all property, rt al, pn rsonial, nid riixedd, or other- 
WIse, received by Midson it. Sraith a= exXecutor of thie lest will and 
testanient of Creorge 1). Snow, Deseribe snd Inventory the same 
and file the same mn the otfiee of the clerk of this court. or 
24 annex such deseription anid inv htory to vour answer hereto, 
und state Whiat pour of the sitthie’ Perbbiatlils ULECL DSpace d of, anid 
What disposition vou have made of the balance. 

And threat the said yudgenn bit re'bicdh read 1h this court in) favor of 
sald plaintiff on the eighteenth day of December, A.D. STS, for 
87 .P64.25 and costs, taxed at S62.76, with interest on said sum of 
87 POA from the tenth day of July, Isa |, anid lhiterest citi site 
SO2 7H from Decrerny ber Is. ISZS., tor bo COPE pole d anid tise rtulned tne 
paid to the plaratil, and that the said sum of two liundred dollars 
for expenses expended and imeurred by the plainti® in the adminis 
tration of the said estate of Gordon be patd to said plaiitil; and 
that all assets and funds which may lave cote Into the possession 
of or under the control of any of the said defendants from the estate 
of said Grordon applicable tery thee pavinsent of sited cletanids bhbit bre 
subjected and applied to the payvinent of the said amounts, with 
Costs, and if need be that the assets and furs be leonncrdy rtoor ree 


} 


sulting from the estate of said Snow, so far as cupped te cable: there leo, he 
applied and subjected to the payment of the said judgement, with 


Costs anid [rate rest. in sueh ores rockbied tepalibber as thils Court may deer 


. . . ’ ’ } ’ 
just and equitable: and that the said defendants may be adjudged 
} — at | - of re } 
and decreed feo pees tiie =itlel ejeclabii (i= 63] i }) iit} Ty) =i ie i} ¢oPeye rT 
. * 
} 1] I ‘ ‘ ; i , ’ ‘| : 
ane Proportioth ats ~Thihil hi cher Perecateye (po eregt] i | hye ~iited 
° ’ ? : ‘ . 
defendants and each cr] thier peyea\ Treeedy Thieeie athe) cael helr cor- 
+7 , , , 
poral oaths, answer all thigtters comtaredd op thas tall: aned that the 
sal } t | os " . . i ‘7 ’ ‘ ‘ 
sald defendants and each of cibe dah PRiGaeV se orth abh Necount of 
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by any other person or persons by them or either of their 
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order or for their or either of their use, from the estate of said John 
Gordon irrespective of whether the same was received in the State 
of Minnesota or elsewhere or as executor of the said Snow or trustee 
under the will of said Snow, or whether received as administrator of 
the estate of said Gordon or as legatee or devisee of the said Gerdon 
or of the said Snow, or otherwise, in any capacity whatever or other- 
wise, and irrespective of from whom the same or any part was re- 
ceived, and also set forth from whom received and how disposed of. 

And that the said defendants may also discover and set forth a 
full, true, and particular account of all apd singular the personal 
estate and effects of the said Gordon (in addition to the above-prayed- 
for money account) which hath been possessed by or come into the 
hands of the said defendants, or either of them, or to the hands of 
any other person or persons by their or either of their order or for 
their use, with the particular nature, quantities, qualities, and true 
and utmost values — respectively, and how the same, and every 
part thereof, hath been applied and disposed of, and whether any, 
and what part thereof, now remains unapplied and undisposed of, 
and why, and whether any, and what part, of such personal estate 
remains outstanding to, and what amount, and why. 

And that the said defendants may also set out a like aceount and 
description of all real estate belonging to the said Gordon which 

Calne Into their control, or Into the control of either, whethe: 
26 the title of the testator thereto was a legal or equitable one, 

and how the same was disposed of, and “oe how much, and 
the true value thereof; and that the anid defendants may also set 
forth an account of the debts due from the said testator Gordon and 
his funeral expenses and legacies, and whether any, and which, of 
such debts and legacies are outstanding, and why. 

And that the said Edson Rt. Smith, as executor of the last will and 
testament of George D. Snow and ITarriet Cecelia Snow, as sole leg- 
atee and devisee under said will, may set forth like accounts of all 
moneys and other property belonging to the estate of the said George 
D. Snow, and of the reeeipt and disposition thereof, and of his debts, 
legacies, and funeral expenses, and how much thereof remains out- 
standing. 

And that the said defendants may set forth a list or schedule and 
description of every deed, book, account, .etter, paper, or other writ- 
ing relating to the plaintil s demands, or any or either of them, or 
wherein or Whereupon there is any note, memorandum, or writing 
relating In any manner thereto, or relating to the settlement of the 
estate of said Grordon or any part thereof in California, or relating to 
the said estate of said Gordon and the place where the assets thereof 
were received, Whether in California or elsewhere, or relating to the 
title of the satd Gordon to the real estate deseribed inthe will of said 
Gordon, in Le Sueur county, or relating in any way to the manage- 
ment, settlement, or disposition of the estate of said Gordon in any 
manner whatever, Which now are or ever Were in) their or either of 

their possession and power, and which of their possession ana 
ne power, and may particularly describe which thereof now are 
In their possession and power, and nay deposit the same in 
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the office of the clerk of this court for the usual purposes ; and other- 
wise the said defendants may account for such as are not in their 
possession Or power, or that your orator may have such other and 
further relief as the nature of his case may require and as shall be 
agreeable to equity. 

May it please your honors to grant unto vour orator the writ of 
subpcena of the United States of America, to be directed to the said 
Kelix A. Borer, administrator de Jonis now, with the will annexed, of 
the estate of John Gordon, deceased : KEdson R. Smith, sole executor 
of the last will and testament of George D. Snow, deceased : Margaret 
Elizabeth Ifewitt and Thomas TP. Ilewitt, ber husband: Harriet 
Cecelia Snow, Sarah Ann Powell, and Geargianna Smith, therem 
commanding them and each of them at a certain day, and under a 
certain penalty therem to be specified, personally to be and hp peecar 
before your honors in this honorable court, and then and there to 
answer all and singular the premises, and to stand to, perform, and 
abide such order and decree therein as to your honors shall seem 
meet. 

St. Paul, Aug. 1S, 1S79 

IH. J. TORN, 
LV. D. HEARD, 


Solicitors and Counsel for Complainant. 


Noti—Each of the defendants in the foregoing bill. exe prt helix 
A. Borer and Edson R. Smith, are required to answer the interroga- 
tories In said bill numberedr, espectively, ee oe ee eee 
2S Mach of the defendants in said bill are required to answer the 
interrogatories therein numbered 7, 8, 9, 10, 16, TS, & 1%. 
liarrict ( Snow and kedson I. Smith, (ire also required to ahswer 
the interrogatories therein numbered 31, 14,15, & 20.) Harriet ©. 
Snow is also required to answer Interrogatory No. 12.) Sarah Ann 
Powell, Georgianna Smith, Harriet ©. Snow, and Edson Tt. Smoth 
are also required lo answer Interrogatory No. 15. 


Mexiinir A 


STATE OF MINNESOTA, } 
County af be Sueur, } 


Ata regular term of prol mte court at Le Sueur ¢ ity in adie for 
Srila county of Le Sueur ahd Stute of Nin hesotla. Obl thie } st day of 


duly, A. D. 1867. 


In the Matter of the Estate of Jous Gorpos, late of Le Sueur, mm 
| sald Le Sueur county 


Whereas John Cordon, late of the town of Le Sueur, COUTLEN af 
Le Sucur, and State of Minnesota, made in his lifetime bis last wall 
and testament, ser Which at a term of our said court beld on the 
Ist day of July, A. D. IS67, at the office of the Judge of probate, 
Wiis approved, and il deeree of prrobnate qe rranited ane admitted te 
record in said court, and probate gran *. to George DL Snow and 
|’ OMerOYV Bo lark, the executors thereot and therein ch prprerenanl dd, and 
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that George D. Snow and Pomeroy B. Clark, having complied with 
the provisions of the statutes in such cases made and pro- 
29 vided, therefore, to the intent that the said will may be well 
ad truly performed, we do give, grant, and coy enant unto 
the said George D. Snow and Pomeroy b. Clark the administration 
of all and singular the goods, chattels, rights, credits, and estate 
aforesaid, and do hereby grant unto vou, the said George D. Snow 
and Pomeroy B. Clark, full power and authority to administer all 
and singular the credits and estate of said deceased which to him, 
while he lived at the time of his death, did appertain, and well and 
truly to dispose of according to law; also to demand, collect, recover, 
and receive the rights and credits of said deceased, and pay all debts 
in which he stood bound, so far as the credits and estate aforesaid 
will enable you to do; and, having accepted said trust, you will 
make or cause to be made a true and perfect Inventory of all and 
singular the credits of said deceased, and the same to return or cause 
to be returned to the probate court of the county aforesaid on or 
before the Ist day of October, A. D. 1567; and also to return. or 
‘ause to be returned to the said court a true and just account of 
your administration in the premises on or before the first day of 
July, A. D. 1867. 
Given under my hand and official seal this Ist day of July, A. D. 
1867. 
[SEAL. | WM. BACON, 
Judge of Probate. 


30) exurpir B. 
[nited States Cireuit Court. District of Minnesota. 


George: M. Cuarmayx, Executor of the Last Will and Testament 
of Eunice Chapman, Deceased, 
2's. j 
Georce DD. Srow and P. B. Crark. Exeecutors of the Last Will and 
Testament of John Gordon, Deceased. 


The comp aint of George M. Chapman, plaintiff in the above- 
entitled action, shows to this court and sti ite s that he is a citizen of 
the State of New York, and that the said defendant, George DD. Snow) 
Is a citizen of the State of Minnesota, and the said defendant above- 
hamed is a citizen of the State of California. 

And said plaintiff further savs that he now is, and was at the 
commencement of the action hereinafter referred to and ever since 
suid time, the duly appointed and qualified executor of the last will 
and testament of Eunice Chapman, deceased, above named. 

And plaintu® farther says that on the fourth day of January, 1864, 
he did, as such executor of the last will and testament of Eunice 
Chapman above named, In an action wherein he, as such executor, 
and the said Jolin Gvordon (it hi pleaded with John W. Brooks and 
James Root) above named, then in full life, was a defendant, which 
action Was then pending In the “Upreme court of the State of New 
York for the county of Kings, recovered a judgment therein against 
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said John Gordon for the sum of four thousand seven hun- 
> dred and fifty-nine dollars and eighty cents; that said judg- 

ment Is unreversed and unsatisfied and is still in full force 
and has never been paid either in whole or in part, but is now 
wholly due and unpaid. 

And plaintiff further says that since the rendition of said judg- 
ment as aforesaid, and prior to the commencement of this action, 
the said John Gordon has departed this lite, leaving a will appoint- 
ing the defendants above named his executors ; and said defendants 
have, since sald Ciordon deceased nied prior to the commencement of 
this action, been duly appointed the executors of said will and have 
duly qualified as such, and now are the executors of said will of the 
said Jolin Gordon, deceased. 

And plaintiff further says that at the times above named the said 
supreme court above named was a court of general jurisdiction and 
that the summons in said action above referred to was duly. served 
upon the said John Gordon, 

Wherefore plaintiff demands judgment agaist said cefendants, 
executors as aforesaid, and each of them, for the sum of four thou- 
sand seven liundred and fiftv-nine and °°, dollars with interest 
thereon from the 4th dav of January, DS64, and costs of suit. 

Roo. GALUSILA, 
Atorney for Plaintiff, N/. Paul. Minn. 


STATE AND Disrrier or MINNESOTA, ses. 


Rt. 1. Galusha, being duly sworn, savs he is the attorney of the 
plaintiff in this action, and that tlie foregoing complaint is true to 
the best of his knowledee, information, and belief. and = that) the 

reason that this verification is not made by the plamtiul is 
oo that he is not a resident of por now within the State of Min- 
nesota, Where athiant, his attorney, resides. 


Roo. GALUSILA, 


Subseribed and sworh to before Phie this 7th dav [of | January 
LS6o. 
Hk. BE. MANN, Clerk 


Exurpir “Cc.” 
I’nited States Cireuit Court. District of Minnesota 


Georce M. CuarmMas, Executor of the Last Will and Testament of 
Munice Chapman, Decensed, 
Y 
(GEORGE D. Snow, Impleaded with PLB. Crank, as Executors of the 
Last Will and Testament of John Gordon, Deceased 


This cause having been tried before the court without a jury, put 
Stlant to stipulation 7 thie preartie = the eto. afl thi Juare term thereof, 
Isc 1, and the “iirhie having been held under advisement by the court, 
and the court having filed its opinion thereon on the 10th day of 
July, A.D. UST1, wherein and whereby it was ordered and directed 

oo] 
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that judgment be entered in favor of the plaintiff against the de- 
fendant, George D. Snow, for the sum of $7,264.25, with costs, and 

the court, on ap plication of said defendant, having granted a 
Oe stay of proceedings for thirty days, and said time “having CX- 

pired, and the clerk having taxed the plaintiff's costs at the 
sum of 862.76, thereupon, upon motion of plaintiff” s attorneys, It Is 
considered and adjudged that the plaintiff do have and recover of 
and from the defendant, George D. Snow, impleaded as aforesaid, 
the sum of seven thousand six hundred and forty-eight dollars and 
thirty-three cents, being the amount for which judgme nt was so di- 
rected to be entered, with interest to the date of the entry hereof, 
besides his costs and disbursements by him in and about his suit in 
this behalf expended, taxed at sixty-two dollars and seventy cents, 
and that the plaintiff have execution therefor. 

Judgment record signed this 19th day of April, A. D. 1872. 
I. kb. MANN, Clerk. 


Exurpir D. 


United States Cireuit Court for the District of Minnesota. Term 
Minutes, December Term, A. D. 1S7S. 


Wrpnespay Mornina, Dee. 18, S75 


Court opened pursuant to adjournment. 
Present: Hon. John PF. Dillon, Hon. Rensselaer R. Nelson, judges. 


S435 Grorcge M. Ciarmay, Exeeutor of the Last Will and ‘Testa- 
ment of Eunice Chapman, Deceased, 
is, 
Gro. D. Sxow, Impleaded with P.B. Crark,as Executor of the Last 
Will and Testament of John CGrordon, Deceased. 


The mandate of the supreme court in the ease of Edward R. Smith, 
executor of Creo. [). Snow, deceased, Impleaded with PB. Clark, ils 
executor of John Gordon, deceased, plaintiff in error, vs. the said 
George M. Chapman, executor of Eunice Chapman, deceased, 
defendant in error, having been filed in this court) reversing 
the judgment entered upon the finding and decision of this court 
tiled July 10, IST1,and direeting this canse to be remanded for 
further proceedings, the said cause came on to be heard before this 
court at the veneral December term, A. D. IS7S, Upon the order 
heretofore granted the said plaintiff}, George M. Chapman, exeeutor, 
&e., on his petition on tile directed to the said Edward Smith, ex- 
ecutor as aforesaid, and kelix A. Borer, administrator of the estate 
of John Gordon, deceased, appearing by their attorney, WLP. Clough, 
bs., to show cause why the said Felix A. borer, aaministrator 
aforesaid, should not be substituted as such administrator in the 
place of Croorge LD). Snow, now deceased, as defendant in said cause, 
and why judgement should not be entered in faver of said plaintit? 
upon said tindings and decision of this court and why such other 
and further relief should not be granted said plaintiff in the prem- 
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ises as law and justice might require; and the said Felix A, 
ob Borer, administrator aforesaid, having obiected to said sub- 

stitution and the court having heard the counsel for the 
parties respectively— 

It is ordered that the said Felix A. Borer, administrator afore- 
said, shall not be required against its objection to be substituted 
as defendant as aforesaid, and the motion of the plaintif! for such 
substitution is for that reason denied. 

And further ordered, considered, and adjudged that judgment 
shall be, and the same is hereby, entered in faver of said plait, 
George W. Chapman, executor of the last will and testament of 
Munice Chapman, deceased, nune pro tune pon the said decision and 
findings of the court as of the tenth day of July, A.D. IST71, against 
the sate Creorge D. Snow in his Cuprecity as executor of the last 
will and testament of John Gordon, deceased, for the sum of seven 
thousand two hundred and sixty-four dollars and twenty-five cents 
(87,264.25) and costs, taxed at sixty-two /,", dollars (862.76), to be 
pald and enforced out of the effects of the testator, Jobn Gordon, 
deceased, with interest (>t) suid sum of — (S87 BOAO) from sited Leeehy 
of July, IS71, and that said judgment be also certified by this court 
to the probate court of the county of Le Sueur, Minnesota, asa elain 
duly allowed and adjudged against the said estate of Jolin Gordon, 
deceased, 


kexiipir i. 


Know all men hy these presents thaaat :. Jolin Crordon, how 

od residing In fe Sueur, in the State of Minnesota, fortmienrds it 

resident of San lrancisce, Mt the State of California, betny nT 

Hl health, but of sound and disposing mind and memory, do make 

and publish this miv last will ane testament, ber by disposing of all 
liv property apd effects in the manner following, to wit: 


First. Thereby make, constitute, and appoint Pomeroy DB. Clark, 
of San Francisco, in the State of California, and George DL Snow, of 
Le Sueur, Minnesota, my executors of this miv last will ated testa- 
bene, constituting, cap pede nage, “nied Crriprmowerlhige mivy said executors 
to take charge of ana CAPry into etlect sme Crp ve ration and tully CAPrY 
out all the provisions herein contained without giving any bonds or 
security so to do, or without ever berng required so to give bonds or 
Securities for the performance ot cakliy ite t corlphiecte df With ans beey une a 
or trust herein created or speentiod, 

Second. T hereby give and bequeath unto John Gordon Russell 
the sum of five thousand dollars (85.000) 

Third. [hereby give and bequeath unto William Mortitner Rus- 
sell the sum of tive hundred dollars. 

Fourth. Thereby give and bequeath unto Agnes Cecelia Cornell 
the sum of two thousand dollars (Sv.000 

itth. | hereby vive anil becpuecth unites Nf irersaret Gs rmdon Rus 
sell the sum of six thotsand dollars (S860 

Sixth. Thereby give and bequeath unto Isabella South, the wit 


of James B. Smith, the surn of six thousand dollars (86.000) 
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Seventh. I hereby give and bequeath unto Jennette Russell, now 
known as Jennette Swift, the sum of one thousand dollars ($1,000). 
Fighth. | hereby give and bequeath unto Anna Maria 
oS Russell, now known as Anna Maria Thompson, the sum of 
four thousand dollars, which said sum shall be paid by my 
executors unto Mr. Thompson, whose adopted daughter the said 
Anna Maria Russell now is, and with whom she has lived since a 
small child, to be reeeived and held by the said Thompson in trust 
for the said Anna Maria Russell until she arrives at the age of 
twenty-one years. The said Mr. Thompson shall pay over to the 
said Anna Maria the full sum of four thousand dollars, together with 
the interest accrued thereon, prov ide d, if it shall be nee Ussary to use 
any portion of the interest of said money for the benefit and proper 
advantage of the said Anna Maria, the said Mr. Thompson ean do 
so Upon “obt aining the free and full consent and permission of the 
said Anna Maria Russell; and [ hereby desire that the said Mr. 
Thompson shall receive and execute the above trust without being 
required to enter into bonds or give security for the proper fulfill: 
ment thereof, except receiving, receipting, and acknowledging the 
sald money as a trust fund for the benetit of the said Anna Maria 
Russe lI, Lo ‘be paid to her as herein required, 

Ninth. | hereby give and bequeath unto Mareus Kniffen the sum 
of five hundred dollars (8500). 

Tenth. I give and bequeath unto Harriet Cecelia Snow the sum 
of thirty thousand dollars (830,000). 

Eleventh. I hereby vlve ana beqtieath ito Margaret Mlizabeth 
Hewitt the following-described real estate, situ: ated in the county 
of Le Sueur and State of Minnesota, to wit: The north half of the 
southeast quarter of section number ome (1), in township No. one 

hundred and eleven (111) north, of range No. twenty-six 
os (26) west, and the east thirty (50) acres of the northeast quar- 

ter of the southeast quarter of section No. six (5): allo twenty 
acres In the northwest quarter of the southwest quarter of said see- 
tion six (4), deseribed as follows: Comimencing at the southwest 
corner of the northwest quarter of the southwest quarter of section 
six (6), thence east one hundred and twenty-nine rods; thence north 
twenty-four rods and four-titths of a rod: thenee west one hundred 
and twenty-nine reds: thence south twenty-four and #4 rods to the 
place of beginning. The last two pieces are in township No. one 
hundred and cleven (111) north, of range No. twenty-five (25) west, 
and contain in all one hundred and thirty aeres, more or jess, to- 
gether with all the appurtenances, buildings, and improvements 
thereon situated: and [also give and bequeath unto the said) Mar- 
garet Elizabeth Hewitt all the personal property which is now situ- 
uted Upon the sald above mentioned and desertbed far ane in pPos- 
session of the said Margaret Mlizabeth Tlewitt or her husband, of 
Which Tam the owner, or interested in any — save and except 
ole house, berg the hou Ist Aaa by nie of ae Porter ohoor 
about the first d: avot Mav, Is67: and | also vive os beque: ath unte 
the said Margaret Elizabeth Hewitt and to her heirs, sub ject to the 
following conditions, the sum of two thousand dollars (82,000), the 
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sald sum of money to be paid by my executors unto George D. Snow, 
to be received by him and held in trust for the said Margaret Eliza- 
beth [Lewitt and the heirs of her body during the natural life of the 
sald Margaret Elizabeth Tlewitt, and at her death the said 
40 sum of two thousand dollars shall be paid in equal portions 
to her children, provided they have attained the age of twenty- 
one vears; if not, the said money shall be retained by the trustees 
until they attatn the age of twenty-one vears, when the same shall 
be paid to them, together with the interest that may have aceuniu- 
lated thereon after the death of the said Margaret Elizabeth Llewitt 
and the time each child attains the said age: and the said trustee 
shall receive and take the said sum of two thousand dollars to the use 
of the said Margaret and her children, and shall properly, honestly, 
and fairly invest the same in such manner that the same shall bring 
at least as much interest as would be drawn by United States stocks 
and in such manner that the interest thereon shall be paid at least 
Ohee lneach year, sine the sitte trustee shall puavV,oreatse ter be preted, 
linite the sated Margaret Mlizabeth Plewitt ve arly the amount of lhiter- 
est realized from the said two thousand dollars after deducting the 
CAXPelises Mec ssarily Ineurred in livesting, collecting, ane settenelinge 
to the said trust fund, and upon her death, if her heirs are not of 
age, to accumulate the interest for each until they are of age. 
Twelfth. T give and bequeath unto Laura Merritt the sum of one 
thousand dollars (81,000). 
Thirteenth. T give and bequeath unto Jane Gordon Kaiten the 
sum of four thousand dollars OS $0000). 
lourteenth. | hereby vive ana beau ath unte Sarabe Ada Konitlen 
and unto (reorgiannen Ioiithen theestrs yf IX theotsaned dollars to 
each of them, which said sums of six thousand dollars for each of 
thre sated virls Sarah Ania tnd Ge COPEPTSLTEREA <hall bie petted by 
i] mv executors unto George Do Snow, one of the executors 
herein appotnted, and the said stims of six thousand dollars 
for each shall be received by him and held in trust tor the satd 
Sarah Anna and Ceeore tanita Woriithen tintil thie arrive al the mee 
of [Wentv-one Vears, when thee soupy =tiall be preted ten the lip prsavrnaye 
to each the site “tlt of =1X throws dollars canned thie ACCUM teal 
Interest threat the ssid Trtiste- lists Diet, ial Claes Thtaae, ¢ Nye bicdevd for ther 
use and advantage, and at ther request and free will, 
hifteenth. Thereby give and bequeath Unto George ©. Crordon 
the sum of six thousand dollars os60eo 
Sixteenth. DP hereby oriye canned oboeegtvecath: trrtes Ageres Ceoredons thee 
sum of tive thousand dollars S000) 


= Vel teenth. hereby rive sarped bye pul ith unto Susan GCrordon thie 
sum of two thousand dollars (82.000 

Riehteenth. Thereby give and bequeath unto Pomes Db. Clark. 
of eri te nay =Car, 4 |. thee sthte) cot cotges Tlpeety- 7 des ean 
shall be pard to lam in United States wold eotn or its equ been 

Nineteenth. Thereby give and bequeath unte Jolin Gordon Clark 
of San Franetseo, Cal. the stam of tive lundred dollars (S90). whieh 
citipeetaril shill bv iid Iti W Ite Stites coled eroortn on His ee ti biehil 


’ 


twentieth. After the purvinent of all mv debts, iiheral expel ~- 
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and the payinent of all the lovacles, and amounts herembefore 
specified, | hereby GIVE and bequeath unto Creorge 1). Snow, One of 
the executors herein named, all the residue of all) my property, real 
and personal, and personal effects, including trunks, wateh, clothing, 
and so forth. 
42 Lastiv. I desire that the settlement of my estate shall be 
mule by my executors in such reasonable time as the same 
can be done without saerificing the property, and that the said leg- 
acies and amounts specified herein should be paid to the proper 
parties in United States curreney or current funds equivalent there- 
to, except as specified above in the legacies to P. B. & John Gordon 
Clark, which are to be paid in coin. And | desire that the trustees 
appointed herein for any purpose, or to receive any trust fund, ex- 
ecute and perform their trust without being required to give any 
bond or security for the tultillment thereof, only to receive the money 


JOHN GORDON. [1 s.] 


In trust and carry out the same according to specifications herein: 
and further, if for anv Catlse there should not be funds enough to 
pay the said legacies and amounts above speettied, then the aeticlency 
Is to be deducted pro vata trom each amount in the proportion it 
bears to the whoite. And Ido hereby revoke and annul and make 
void all other and former wills, and testaments, codicils, and bequests 
by me heretofore made, and declare the same to be of no effect what- 

: ever. | 
| In testimony whereof T have hereunto set my hand and seal, and 
publish and declare this my Tast will and testament, having well 
studied and considered the contents hereof, and in the presence of 
the witnesses named below, this fourteenth day of May, A. D. eighteen 

hundred and sixty-seven. 


Signed, seated, pulolishy d,and declared by the said John Gordon 
as and for lis last will and testament, In presence of us, who, 
I cin his presence and tn the presence of each other, and at his 
request, have subscribed our names as witnesses hereto. 
J. H. SWAN. 
m. Seif. 


kxripir EF. 


To Geo. D. Snow, Ese. 


Drak Str: Above [hand vou a letter of introduction from: our 
Iso enclose tratseript ot a yudg- 


’ 


mutual friends, the Dradstreets. la 
ment obtained by the as eXecutor of miV tother ih the supreme court, 
Kings county, against Jolin W. Brooks, Jolin Gordon, and James 
Root, docketed Jan'v 4. 64, for 84,759.80, 

We are Informed that the said John Gordon died in your county 
in Mav last. and dett So -b.000 cash lent out in California nid other 


} 


property, and in dias will appotnted PLB. Clark of San) Francisco, 


, ? , * 
*% , * es " * } ; . . ‘ ® 
ana Vourselfh as fils cNXectltors, atie iL Tle toheV Is how dh Vou 

] ‘ ? ; . : * 

hands asexecutor. We therefore enclose vou this transeript of judge- 

? . : ; . re . . ‘ 
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lhe hil Lor POPOV OUr Clalli) Upon salad estate, ald if Turthel Prool is 
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necessary under your laws, vou will please inform us by return mail 
What steps, if any,are necessary for us to take to receive this money. 
If you can remit it to us without employing others we will be happy 
to allow you the usual coms. 
Trusting to vonr kindness and good offices in our behalf, 
I remain respectfully vour ob't seryt, 
(Gi. M. CILAPMAN. 


Direct to box No. 1782 post office. 


AA Please answer by return mail. Since writing T tind T have 

another Judgement against the same persons, docketed May 
1), O4, for 861.64, the proof of which PE will send vou when wou in- 
form me What Is necessary. 


exuipir Gy, 


Orrick or Reraisren or Drrps, 
Le Scueur, Le Stureur Country, Minnesora, October 30th, 1S67. 


George M. Chapman, Esq., New York City. 


Deak Sin: Yours of October 23, introduced by J. M. Bradstreet & 
Son, eame to hana this day nid COLLOCTIUS Thete dl. | have ly eri aware 
of the judgement vou spoke of for soni time, and have rewarded it 
asian unjust claim as far as Jolin Cordon is concerned. LL under- 
stand the facts to be nearly as follows: Tn the vear Ds6o J. W. Brooks 
Was Indebted to some parties in New York some S4,000) and it was 
arranged that they should take Gordon, Brooks, and Roots notes for 
the debt Of brooks, paveble cut certain tithes aiid terns dures 7 LL prer, 
Which hotes was given, and as fast us thes becerme chun was paid to 
the original owners of the notes, but thi Hhootes we het Civerh Upp at 
the time of payment, as they made some oexeuse that they Teac put 
they ‘hto some persons hands to keep for the typ, bout tlic thie prer- 
son Who held them was only an agent of thems and all would be 

stralghtened out in a short tin 
do John Gordon, being Im San Franeisco all this time, sup- 
posing all matters was straight, paid no attention to the miat- 
ter. The hote Was <u nied il Subp hak served on Dore ‘Ks (who was 
neta partner of Gordon's at the time) when le was in New York, 
and not thinking the matter of any consequence pard no attention 
te Uf, 

Now | do not see how Gordon's estate can be made liable for the 

di lt. I looks tomeasif the matter should be settled bys Vii Brooks, 


WhoIs resident of New . f rx nivel is the re partV itt dliterest as 
i 
j } | , > 
far asthe debt is coneerned cannot see how Grordon s « i Js 
} - oe } 4 } | i af a ; : | . ‘ 
Prickedee Licatole ter prea thie Wiberies betel ea] hie’ ] bhietTs Whieli Ties Wil Dyan 
} ’ ' 
I COMPANY With them at Che tithe on at rhltagr tine bebortpperit, te 
‘ } ’ . , , ] " — I ; . . ees ‘ e 
iis Tie’ AV OF Threilr Ttlbieds Werellie] nt Biradg rrabigeed steve 
; ' i] ] , ; . . 
sliape satisfactory to all, and Po expect p PeaVv Wiaaal ris sii 


equitable. 
Respectfully yours, GEORGE D SNOM 


OE A A A nt a eI. 
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The estate of John Gordon is in the probate of this county, and 
if any debts are against the estate must be presented to me within 
the year. 

Exiuipir I, 


Orrick or THE REGISTER OF Dieps, 
Le Scevr, Le Sueur Country, MInn., Nov. 20th, 1867. 

G. M. Chapman, Esq., New York city. 
46 Dean Str: Yours of the 4th came to hand in iny absence 

to Chicago, and [see you make a different story about that 
judgement than T was aware of | It will be necessary for you to send 
ali exemplification of the judgement roll that the same may be tiled 
in the probate court of this county; have fall copies made of all 
the papers and certified by the clerk of court, and also certification 
of a judge that the clerk is all right. Get up all the papers with 
eare or [I cannot get them through the court, as there is quite a 
number of heirs, and some would not wish to have the claim proved 
if they could help it. There is plenty of time to see if it cannot be 
collected out of Brooks, for the estate of Gordon cannot pay much 
before one vear from this date, if as soon as that, for it is very much 
scattered. Tam in hopes that the matters will be arranged’ by Mr. 
Brooks before it will be necessary for you to look after the estate of 
Gordon, but if it cannot be send it om here. 

Respecttally Vours, GhORGKE D. SNOW, 


Exuipir I, 
Le Scecr, Mixn., February 20th, 1868, 
Croorge ". Paine, Is¢., New York CILV. 
Sin: Yours of the Lith of Feb., with exemplitication of judgment 
in favor of G. M. Chapman, has been received, and [ find that they 
are sufficiently full for my use, but if anything is necessary 
A [ will write for them. 
Respectfully vours, GEORGE DO SNOW. 


kexuinir hk. 


Le Stecr, Mixy., June Oth, 1S6S. 
Gieorge W. Paine, lest. 

Drak Sin: TP have received several letters fof] yours in reference 
to the claim of Mr.Chapman. [cannot hurry the settlement of the 
Gordon estate any faster than it is being done, and [do not see how 
any other attorney will help the matter, but he is at liberty to do 
With his claim us he sees tit. 

Respectfully vours, (hORGE DD SNOW, 


(Endorsed:) Filed Aug. 20, IS7o% TL. FE. Mann, elerk. 


Pursuant to the praver of the foregoing complaint the following 
order ot court Was entered ot cord 1) the CORMITIOT rule-book, prigre 
ost, in words and figures following, to wit: 
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GEORGE M. CuarmMawn v. Fenix A. Borer ef al. 


AUG. 1) IS7%. 
4s The plaintiff having filed a bill of complaint in this cause, 
On application of Messrs. TL. J. Thorn and I. V. D. Heard, hits 
solicitors, ordered that a writ Of strbypecna Issue as herein praved lor 


Pursuant to the foregoing order a subpecua was issued in the words 
and figures following, to wit: 


Unirep States or AMerica,} 
District of Minnesota, ) a 


The President of the United States of America to Felix A. Borer, 
Madson Ro Smith, Elizabeth Hewitt, and Thomas P. Tewitt. her 
husband: Harriet Cecelia Snow, Sarah Ann Powell, Georgianna 
Smith, formerly Georgianna Knitfen, Greeting: 


You are hereby commanded lw hp pear before our judges of our 
cireuit court of the United States of America for the district of Min- 
nesota, at Saint Paul, in said district, on the first Monday in the 
month of October next to answer the bill of complaint of Croeorge M. 
Chapman this day tiled in the clerk's office of said court in) Saint 
Paul, then and there to receive and abid by such judgment nid 
decree as shall then or thereafter be made, upon pain of judgment 
being pronounced against vou by default, 

To the marshal of the district of Minnesota to execute. 

Witness the Honorable Morrison Ik. Waite, Chief Justice of the 
Supreme | ‘ourt of the United States of America, at Saint Paul afore- 
sald, this Dth day of August, in the vear of our Lord one thousand 

eight hundred and seventy-nine, and of our Independence the 
I‘) one hundred.and fourth vear. 
|SBAL.| H. EB. MANA, Clerk. 


} 
M. Pieearergieial id 


The Within defendants are notified that unless they « nter ther 
ctpprearahres in the clerk's office of said court at Sart Paul afere- 
sald on or before the day to which this writ ts returnable, the com- 
plainet will bye taken against them as confessed and a decree entered 
accordingly, 

H. E. MANN, Clerk 

Hk. J. HORN anp dL. VoD. TEARD, 


> Y a - 
Plhlaintit } Solicitors 


And afterwards, to wit, on the 26th dav of August, A.D. TST, 
came the defendants, E.R. Smith. Harriet (. Snow, and Felix A. 
Dorer, by \l. =sl's. Crilrnean KX f ‘ouch, their nitorin vs, and fil then 
appearance in words and figures following, to wit 


I—9] 
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In the Cireuit Court of the United States for the District of 
Minnesota. 


Ginorcke W. Coarmay, Executor of the Last Will and Testament of 
Eunice Chi apman, Deceased, 
ls 
Menaox A. Borer, Administrator, with the Will Annexed, of John 
Giordon, Deceased, and Others. 
OU Please enter our appearance in the above-entitled suit as 
of the return day of the subpeena issued therein for the de- 
fendants, Ee. Kh. Smith, executor of the last will ot Creorge }). Snow, 
deceased : Llarriet (. Snow, and Felix A. borer, administrator ds 
bonis non of the estate of John Gordon, deceased. 
Dated, August 19, IS70. 
: GILMAN & CLOUGIT, 
Sol’s for said Def'ts. 
To if IK. Mann, Esq., clerk ot sald eourt. 


(Endorsed :) Filed Aug. 26, 187!) HH. E. Mann, clerk. 


Whereupon said appearance was duly entered by the clerk in 
words and tigures following, to wit: 


Grorck M. Cuarmayn, Exeeutor of the Last Will and Testament of 
Munice Chapman, Deceased, 
L, 
Fenix A. Borer, Administrator, with the Will Annexed. of Jolin 
(rordon, Decease dd. and ( the ro. 


Am { now come the defendant ; I. h. Sroith. executor of the last 


t ~ 
: ‘a | , T ° . . , 7 . 
will of George D. Snow, deceased: Ilarriet C. Snow, and Felix A. 
} , } . . + ° : P . . 
hat Sta: pot de boris non OF the estate of John fsordoh., de- 


heir solicitors, on whose tmo- 


i 
ceased, by Messrs. Gilman & Clough, t 


: ‘ . . . . , 7 . , . . 
. . ° 3 ? " +: 3+) ‘ vars , . . . , ‘ ’ 1 ‘ 
tion it is ordered that the appearance of the said defendants be, and 
} oe ' : 
the same Is herebv, entered. 
- ’ 
5 . ele | 
»| Yana Lite rWwial a WwW a this 12th aave «ol N Vet \ 
i ) e , 
|) Is 4 Hie Like deTendants, “Oil . or eXecutor, Xe 
} . ‘ , ‘ , 
s% , ‘* ‘ *. 5 ? + . . . 
eli IN A. Dorel Pr. wbaith bhistrautor, VC i tlart \ , snow, u\ (y weeriea' 
A 4 Louch, thre r solicitors, and tiled ther ck murrer to thi * OIL Of Colne 


plaint of George M. Chapman, plaintitt in wordsand tigures follow- 
Mi, to Wit 


of (" -Sina to. Bh Ril fox »yleint of GC eye fs CF, 1} sien. Die: 
Pi, . : 
ln the Crreuit Court of the United States for the District of Miun 
~ iii 
. 
GikoRGE M. CHarmay, Exe Pit 

Epson R. Sviru, Executor, x A. Borer. Ad sty 
\ . i Hy | } { = \ i \\ | . iW i? -— Det x 
Phiese defendants, bv protesta ottessing anv of thi 


in 


tof 
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ters in the plaintiffs bill contained to be true in manner and form 
as therein alleged, do respectively demur to the said bill of com- 
plaint, and for cause of demurrer do hereby aver that the case stated 7 
in and by the said bill of complaint doth not entitle the plaintiff to 
any discovery or relief whatsoever. 

Wherefore these defendants pray the Judgment of the court whether 
they should be required to make any other or further answer to the 
plaintifl’s bill whatsoever, and that they be henee dismissed with 
their costs. 

GILMAN & CLOUGH, 
Nolieitors for said 1) fi ndeants. 
52 ‘ W. PL CLOUGH, 
Of Counsel with said Defendants. 
Srare oF MINNESOTA, | 
County of Le Nive ~~, 3 


“ s s 7 


Madson R. Smith and Felix A. Borer came this day before the un- 
dersigned,a notary public in and for said county, and, being duly 
sworn, did severally depose anc say that the said demurrer above 
written Is interposed in good faith and not for the purpose of delay. 

Given under my hand and official seal on this Sth day of Novem- 
ber, A. D.IST9o. 

JAMES DORAN, 
Notary Publie, Minn. 


I, W. PB. Clough, a counsellor of the court aforesaid, and of counsel 
with) the defendants aforesald, who jon In) the demmurre r aforesated., 
de hereby certify that | adn of opinion thasat the foregomny demurrer 
is Well founded in point of law. 

Dated October 27, IS7o. 

W. P. CLOUGH, 


Of Counsel u ith said [) fe nelanits 


(Endorsed:) Filed Noy. 12. 1S70. If. E. Mann. clerk. 


Oo And afterwards, to wit, on the T6th day of November, A 

D. IST, the plaintitf, by lis solicitors, tiled a prac) setting 
down for argument the foregoing demurrer in words and figures 
follow lier, to wit: 


[nited States Cireuit Court, District of Minnesota fri Chisnee ry. 
Gaeorck M. Cnarmays, Ex’e’r, &e., v. Fenix A. Borer, Aduir, ef al. 


To the clerk of said court: 

Please enter an order setting down the demurrer of def t= Borer, 
Snow. and Smith for argument at the next general.term of this 
court. 

Nov. 19, 187%. 

H. J. BORA. 
LV. D. HEARD, 
Nol’s for PT i 


(Endorsed :) Filed Nov. 16, 1870. HL. E. Mann, elerk. 
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And afterwards, to wit, on the 16th day of November, A. D. IS79, 
the following order was entered in common rule-book, at page 5S, 
in words and figures following, to wit: 


GrEorGce M. Cuarpman v. Ferrx A. Borer, Adm’r, Ke. 


of Upon motion of plaintiff's solicitors, it is ordered that the 

demurrers of the defendants to the plaintiff’s bill of complaint 
be, and the same are hereby, set down for argument at the next 
general term of this court, to be held in the city of Saint Paul, in 
suid district, on the second Monday, being the Sth day, of December, 
A.D: 1S79, at the opening of court on that day, or as soon there- 
after as counsel can be heard. 


And afterwards, to wit, on the 2nd day of February, A. D. 1850, 
an order of court was made in the above-entitled cause in words 


and tigures following, to wit: 


United States Circuit Court for the District of Minnesota. Term 
Minutes, December Term, A. D. 1879. 


Geo. M. Cuarmayn, Ex’r. v. Fenix A. Borner, Adm’r. ef al. 


FEBRUARY 2, ISSO. 
Ordered, That this cause be set for hearing February 5, 1880. 


And afterwards, to wit,on the 5th dav of February, A. D. 1Ss0, 
an order of court was entered in Term Minutes D. at page 505, as 
follows, to wit: 

GEORGE M. Cuarmas, Ex’r, v. Fevix A. Borner, Ex’r. &c. 
55 Che hearing in this cause Is postponed until to-morrow 

And afterwards, to wit. on the Oth dav of Februarv. A. D. TSS. 


* a | , , ° re , 
the following order of court was entered in Term Minute Book D. 
at page 7 Le 


Gronck M. Cuarmas, Ex’r. Xe. Fenix A. Borer, Adm’r, ef a/ 


FEBRUARY OTE. TSS0 


a . ’ , , , 41 } . ° . . . 
? te) | ae 7>PRay st ; , 7 ‘ ; ryote? yee .* _* + t P ‘. . Ps 
his Cillise ‘Gas | _— at i‘ pitta ‘4s oe ' i? "4a" tha at ft ‘ ' ’ att it ‘ 1} ‘ iT 7 
’ ° , ’ * ’ ° . . 
thie |? ‘arntitt ~ ryt ao? ) *» , > ,t? . y?eeT? ' r)} . ' - P se 4 ee < , 
it ' hati sf ti 4 si « ‘ hia ‘ ii a ; ; i Se ‘a <i ad 4 
’ - : . i , ‘ oe ‘3 . . : . > > 7 
by H. J. Horn. Esa... for the plaintitf and by W. P. Cloueh. Fs - 
. ‘ Sam 8 Se ‘ ‘ 
; Z } ] . ) ] } ] : } ' a 
° *? ? , e >, 8 ? , ee? . ae 4 , . a~© i, . , — ; 
thi PRUry i Lait (it if i re | n> 6888'S SLearia’ L ahilel ws Liit VLtraual Lain 
, ? — 
Lit} ‘ I Lcd Vise The it 
atatat chfa : ii . 
| tt ’ | } ’ . ei 
; "> ad . bd ° : ) , ‘ ’ 
And atterwards the op mn oft thr rroeet said det reer 


‘ : 
viven In the words and tigures following, to wit 


* 5 * om * 


he 
int 
xt 

1 
cr, 
re- 


SO. 


rds 


‘ri 


. re ) W 


~ si} 
k DD, 
_ 
; 
a 
. 


~ 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 2 
Demurrer to Bill of Complacut, 
United States Cireuit Court. District of Minnesota 
(ienonce M. Cuaruayn, Ex’r. We. 
: 
Fenix A. Boner, Adm’'r. Xe.. ef al. 


FEBRUARY —., ISSO. 


NELSON, - ; 


ot) This is ademurrer to a bill in equity filed by the complain- 

ant, George M. Chapman, exr, &e., a eltizen of the State of 
New York, against the defendants, Felix A. Borer, administrator of 
the estate of John (rordon, deceased : leddson It Stith, exectiitor of 
the estate of George D. Snow, deceased, and other citizens of the 
State of Minnesota. 

The bil] secks to enforce the preuyerene nit of it udoment obtained 
against John Gordon in the State of New York, during his lifetime, 
subsequently sued Upon ith this court, anil it judumient obtatned 
against George LD. Snow, lis executor, now deceased, to be paid out 
of the assets in his hands. Legatecs, residuary and otherwise, are 
made parties defendant. 

A demurrer is interposed, and it is urged that this court has no 
jurisdiction, and proceedings, at least against the administrator and 
executor, should be instituted in the probate court of Le Sueur 
county, in the State of Minnesota, where the will of Jolin Gordon 
was probated, as also the will of treorge D. Snow, the executor of 
(sordon s estate. 

The concurrent jurisdiction of this court as a court of equity ts 
undoubted. (1 Curtis, 178: 5 Mason, $5: 10> Tloward, 56-70, and 


@ Wall, 426.) 


] 


‘ . * } . : ’ 
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must respond if sutticient assets of Grrdon's estate have passed into 
their hands. 
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Histribtutees, which b refused arid thie triste Will diel Meceiwnt, | 
think the court, in a proper case, could enforce a distribution hie 


same principle is involved here. The jurisdiction of the probate 
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court is not exclusivein such a case as the bill in equity foreshadows. 
[ understand the decision in Payne v Hook, in 7 Wal., 426, to go to 
this extent without reference to the peculiar statutes of the probate 
court of Missouri, 

Demurrer overruled, and defendants have until April rule day to 
answer. 

(Endorsed :) Filed February 20, 1880. TL. EE. Mann, clerk. 

And afterwards, to wit, on the 20th day of February, A. D. 18580, 
the following order was entered in Term Minutes Book D, at page 


516, in words and figures following, to wit: 


United States Circuit Court for the District of Minnesota. Term 
Minutes, December Term, A. D. 1879. 


GreorGE M. Cuarman, Ex’r, &e., v. Fenix A. Borer, Adim’r, &e. 


5S Fepruary 2Oru, ISSO, 


The demurrer ot the defendant to the plaintifh’s bill of complaint 


having been heretofore argued and submitted and by the court taken ° 


under elvis bent, how, the court being fully advised in) the preti- 
ises, it is ordered that the said demurrer be, and the same is hereby, 
overruled, with leave to the defendant to answer on or before the 
rule day in April next. 


And afterwards, to wit, on the Ist dav of Mareh. A. D. 1850, the 
following order was entered in Term Minutes Book D, at page 528, In 
works and tigures following, to wit: 


United States Cireuit Court for the District of Minnesota. Term 
Minutes, December Term, A. DD. 1S7%. 


Gronge CHuarMan, Executor, v Frenrx A. Boren, Adin’r, &e.. ef al. 


Mane 1, ISSO. 


Upon the application of the defendants by Messrs. Gilman «& 
Clough, their solicitors, it is ordered that the time for the defendants 
to answer be, and the same ts hereby, eXtended until April 1, A. D. 
ISS. 


ju Afterwards, to wit. on the oth dav of April, A. 1). ISSO), 

came the defendants, Edson Ro Smith and Harriet Cecelia 
Snow, and tiled their jomnt answer in words and tigures following, 
to wit: 


“e 


! 
t 


“es 


—y-~- > ewe -_.- e 


*) 


GEORGE M. CHAPMAN, EXECUTOR, &@. o 


In the Cireuit Court of the United States for the District of Minne- 
sota. In equity. 


Geonce M. Ciarmas, Executor of the Last Will of Eunice Chap- 
main, Deceased, Pla til, 
ay st 

hienix A. Boren, Administrator, &e., of John Cordon, Deceased ; 
Mdson R. Smith, Executor of the Last Will of George D. Snow, 
Deceased: Elizabeth Tewitt and Thomas P. Tlewitt, her Tbasband ; 
Harriet Cecelia Snow, Sarah Ann Powell, formerly Sarah Ann 
Kniffen, and Georgianna Smith, formerly Georgianna huitten, 
Defendants. 


The joint answer of Edson EP. Smith, executor of the last will of 
(icorge D. Snow, deceased, and of Harriet Cecelia Snow to the bill 
of complaint of plamtul, 


These defendants, now and at all times Thereafter, saving and re- 
serving to themselves all and all manner of benetit or advantage of 
exception Which Cali or may bye: lise cor taken lw the TUTIRE AY errors, 
uncertainties, and oth r In perfections thy the sate complainant's bill 
of complaint contaimmed, for gabiswer thereunte or uhto se miuels and 
such puirts thereof as these defendants are advised is or hist be 
material for them to answer unto, say: 


OO list. 


As to Whether plaimtul Was ever constituted executor of the last 
will of Munice Chistpenian, hou time dd, thieses chefs hedatts heave he know 
edge or information sufficient toc tort a belief, and they therefore 
cli ny the sammie, 

As to whether the plaintiffever recovered judgment agaist the 
sila John Crordon, is dn the tirst parragerapels of the plaiatitls ball 
tlleged, these defendants have no Knowledge or tntertiation sut- 
ficient to form a belief, and they therefore deny the satu 

These defendants admit that the satd Jolin CGrordom died) ation 
about the the and at the place rn the pelatntitl s boil] sullecred, atid 
that he left a last will wherein the satd CGreorge DL Stow and the 
siitel Pomeroy I}. (‘lark Were ppootnpdtiaetecdd as eNecutor= oOo the “ible, 
and that the said last will was admitted te perentocete bya canned by this 
probate court in and for the satd county of Le Sueur ator about the 
tine 1 the plantitls boadd sulle iri dd. 

‘These det bielaitits Tok thocat tha sillel Geer |) sow ever ih any 


= 
* 


‘ 


Inanner accepted the appointment ef executor of the said last will 
or ever in any manner qualified hiniself by giving bond or taking 
oath or otherwise lor the CXCTCISE O the ofhies nied Irtist ol stich: ex- 
ecutorship or ever exeretsed any of the duties of ste hhexecut rstitp, 
and they deny that letters testamentary upon such last will were 
ever Issued to the sited (reopen |) ssrieeW 
These defendants cvedtniit that om oor about January o. DOOD, tha 
pelaannatath ceoraa tans needa suit i thes court, Wherein le deseribed 
lof the said Kuntee 


(}] himself as the executor of the. last will 
Chiapanan, and where the <aid Greorgve D. Snow and the said 


2 FELIX A. BORER, ADM R, &¢., VS. 


Pomeroy B. Clark were made defendants and were declared against 
as the executors of said last will, and that summons in sald action 
was personally served upon the said George D. Snow, but not upon 
the sald Pomeroy 13. Clark, and that the latter has never been 1 the 
State of Minnesota: And these defendants further admit that the 
said George D. Suow appeared in said action and tiled his answer to 
the complaint therein, and that in such answer, among other things, 
the said (roorge 1). Snow denied that he had ever accepted the it}i 
polntuient of executor of satd last will, or that he had ever qualified s 
himself for the exercise of such executorship, or that he had ever 
acted as such executor in anv manner. And these defendants fur- \ 
ther admit that on or about July 20, A.D. IST1, this court, having 
tried the Issues in said action at law, did direct judgment to be 


| , ; . . 

entered gealhist the sald Snow, and that Judgment was thereupon 
: ? ’ a s' : on | ’ . «<a? eee | ’ ’ 
ehtered avaullist OD, as in thie Puaintiit s Dlil diieved, 


as 2 ae hee re 2 2% ; ! ' 
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GEORGE M. CHAPMAN, EXECUTOR, &@. be 


And these defendants claim the same benefit as if they had 
pleaded the same statute in this cause. 


The estate left by the said John Gordon at his death was almost 
Wholly situated in the State of California. 

After the proof sini allowance of the sithel last will of the satel 
Gordon in and by the probate court for the county of Le Suer the 
said last will was duly proven and aliowed by the probate court in 

and for the city of San Francisco, in the State of California, 
(35 Which court then had fall jurisdiction over the suabjeect-mat- 

ter, and had full jurisdiction to conduct the administration 
of all that part of the estate of sald (rordon ~ituated ils aforesaid 1) 
the State of California, and to control and direet the distribution 
thereof alone the several creditors, lewatees, and distributees enti- 
thed to share therein. After the proof and allowance of such will 
in the probate court last wforesaid letters testamentary Lb protl <td 
will were duly issued by such probate court to the said Pomeroy B. 
Clark as executor thereof, and he, the sila (lark, thereupon, te wit, 
on August 26, 1S67, qualified himself to act and did act as sole ex- 
ecutor of the said will. Forthwith upon lis qualitication as such 
execiitor the eat (lark caused due nied rr sil hnetice to all creditors 
of the std Jolin Ciordon, and to all Claltuants aealnst his estate, to 
lawfully establish their claims and deminneds Herialiist the same, to be 
published iis required by law sie yy the orders of the said probate 
court, and caused to be made and filed in said probate court a true 
Juventory of all the estate of the said Crordon which had come te 
Hix possession or control, 

Afterwards, and prior to December Lith, A.D. DS6s, the said Clark 
proce cleod te compl te this sedlinihistration iy] thre =i estat, ania prrid 
out of the same in full all the debts law falls established ageinst the 
same, and thereupon, on the dav last aforesaid, he duly filed in satd 
probate court hits petition se-ttitie feorthy. Alone other tmiatters, thet 
all the debts of the satd deceased and of his estate and the expenses 

and charges of adtiltistration tha revol hid bpd preted, anid 
tif that a portion of satd estate then rernatmed to be distributed, 

and praving loon aati order of distribution of said estat fatboy 
the persons entitled thereto. Thereupon, to wit, on the day last 
aforesaid, thie: sittd probate ceootyyrt UI bensuede its ores r directing ull 
persotis Interested It) mitted estate to be ane chp epee before the same 
on January Pith, A. Do dso at PL oelock A.M. then and there to 
show Ciilise why ‘itl opel roel distribut (ety shroulad Pyeot be rt) Tat i} 
residue of said estate to the residuary legates named in the said last 
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duly given’ by publishing a copy of sue 
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and property he did not keep any of th 


estite and etfects, but, with the Cotisent 


ten, Geeorgianna Kuniffen. and Margvare 


to the several sums of monev received on thi Ir behalf respectively, 
prePsatl 


he converted all and singular the 
recelved by bien from the siilel @stiite 
same to his own use. and mit 


Hy estate Ith such it Wider thst 1 


j 
i 

’ 
’ 
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capable ot ldentifieation, cis thi plaadratit 


years hast past well known. And thi 
Sil, so “ the said lot of real property 
al distribution, and converted the 
anid uthetith tmiingled the same wit 
nosuch a manner that the same 


pour 
hi | 


have 


identification, as the plannatitf, lor thieore 
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OU FELIX A. BORER, ADM’R, &¢., VS. 


“Exiuipir A.” 


In the Probate Court of the City and County of San Francisco, 
State of California. 
In the Matter of the Estate of Joux Gorpox, Deceased. 


GY P. Bb. Clark, the executor of the last will and testament of 
John Gordon, deceased, having on the Lith day of January, 


A. D. 1868, filed in this court his petition setting forth, among other’ 


matters, that his accounts have been finally settled; that all the 
debts of said deceased and of the said estate and the expense and 
charges of administration have been paid: that a portion of said 
estate remains to be distributed to the residuary legatee of said de- 
ceased, and praying for an order of distribution of the residue of 
sald estate among the persons entitled. 

And this court having thereupon, to wit, on the day aforesaid, 
made an order directing all persons interested in said estate to be 
and appear before this court, at the court-room thereof, on Monday, 
the llth day of January, A. D. 1869, at eleven o'clock a. m., then 
and there to show cause why an order of distribution should not be 
made of the residuary legatee named in the last will and testament 
of said deceased according to law, and directing a copy of said order 
to show cause to be published for four successive weeks before said 
eleventh day of January, A.D. 1869, in the San Francisco Daily 
Times, a newspaper printed and published in the city and county 
of San Francisco. 

And at said hour on said eleventh day of January, A. D. 156%, 
upon satisfactory proof of the due publication in said) newspaper of 
sald order to show cause for four suecessive weeks betore said elev- 
enth day of January, A.D. 186%, as direeted by this court, the said 

executor appearing by his counsel, E. Ib. Mastick, Esq., and 
70 (reo. B. Merrill, Esq... the attorney appointed to represent the 

minor heirs, being present, this court proceeded to the hearing 
of said petition, and the inventory and appraisement of said estate, 
the tinal accounts of said executor, the decree allowing and settling 
the same, and the decree of due publication of notice to ereditors, 
together with other documentary and record proots, were offered and 
put in evidence, and the said executor examined underoath in open 
court, and if appearing to the satisfaction oft this court from sid 
documentary and other proots and said examination of said execu- 
tor that’ the said PL B. Clark duly yualitied aus such executor on the 
Pith dav ot August, A.D. S67, ane thereupon entered Upon the 
administration of said estate, and lias ever since continued to ad- 
ninister the same. 

That due and legal notice to creditors was published, and that a 
true Inventory and appratsement of said estate were duly made and 
returned to this court. , 

That more than one Vear lists clapsed since the appointment of 
suld PLD. Clark as such executor, and more than ten months have 
expired since the first publication of said notice to creditors, 

That on the sixth day of November, A. D., LSGS, suid) executor 


SS Ee. natch nay os aetna yee 
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filed his accounts, and that after due hearing and examination the 
sume were finally settled. 

That the said executor has fully accounted for ail the estate that 
has come into his hands, and that the whole estate, so far as lias 
been discovered, has been fully administered, and the residue thereof, 
consisting of the property hereinafter particularly described, is now 
ready for distribution. 

That all the debts of said deceased and of said) estate and 

a] all the expenses of the administration thereof thus far in- 

curred and all taxes that have attached to or accrued cigraultist 

the said estate have been paid and discharged, and said estate is 
now In il condition lo be closed, 

That the residue of said estate is real and personal property, 

That the said John Gorden died testate in the COUnELY of Le Sueur, 
State of Minnesota, on the 25th day of May, A. DOTSG7, leaving hina 
surviving numerous heirs, all residing without the State of Califor- 
nia, and named as legatees in the last will and testament of said de- 
ceased. 

That the said George D. Snow now is entitled to the residue of 
said estite, as pron the terms of the last will and testament of satel 
Jolin Crordon, deceased : 

Now, on this the said eleventh day of January, A. D. T8609) on 
motion of KE. DB. Mastiek, Esq., counsel for said executor, the said 
George B. Merl, Esq., attorney for minor heirs, being present amd 
consenting, No exceptions or aby) ctions being filed or tiaede by any 
prerson brite reste 7 1) the site estite or othe rwise, it }s bi re by orels read, 
uly udare dy and decreed that all the acts snd proceedings of suid exec. 
Utor, as reported to this court, and as appearing upon the records 
thereat, be, ania the “illic are hereby, approved catia confirmed, the 
rex lie of ssilel estate of said Jolin Crordon, decease d. heretmatter pure 
ticularly described, and now rematning in the hands of sard exee- 
utor, anid any other prrerpn rty net wow Known or iscove real whieh 
ray ly lone to sit estate, or 1h) Which: the ~hed estate m t\ bisave any 

Interest, be, and the same is hereby, distributed as follows, to 
d2 Wit: to the sited Creer 1) | ow. whe I~ breeatnied Iti sited ~1 
Will and testament as residuary legater, 

And it ls frantic rored re 7 that the - ie ¢ I} , ‘| irk eNectitor as afore- 
said, upon the pavinent and delivery of the Said residue, as lerem 
before ordered, and upon filing due and proper vouchers and receipts 
therefor in this court, be fully and finally discharged trom lyin tris 
iis such executor, 


vee . . - . } . . ‘ : ’ oT ae 
Phe following is il pearbbetiicl dheseription of said restate al <i es 
, . . j ' } | aa : I ‘ 
Tite, referred leo 10) this clecree, and tT Wiilehla chistributlo tr] lered 
adiudved, and decreed as aforesaid, to wit 
; ; 
he, tf | 
Phat eertain tiftv-vara lot sittuate. iving, and berg iidied 
county of Sanu bk raneisco. State of Calttornia. and Kiiowh on the offiietal 
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1% rsonal Property. 


The sum of thirty-eight hundred and seventy-nine 54) dollars 
(83,879.64), cash in hand in United States gold coin; also one cer- 
tain promissory note secured by mortgage on real estate, situate in 
the city and county of San Francisco, for four thousand dollars 
(84,000), made by C. Reynolds, and which will not be due and pay- 
able before the eighth day of May, 1869. 

It is further ordered that a certified copy of this decree be recorded 
in the office of the recorder of the city and county of San Francisco. 

SHELDON S. WRIGHT, 
Probate Judge. 


i (Written across the face:) Recorded in the office of the county 
recorder of the city and county of San Francisco, January 15, 
S69, at T)omin. past 12 m., Liber W, of miscellaneous, page 220. 
Kk. W. LEONARD, 
( ounty leecorder. 


OrricE oF THE County CLERK oF THE City AND COUNTY OF SAN 

lege ies, ke By 

I, Washington Bartlett, county clerk of the city and county of San 
le raneisco anal ee-Oflero clerk of the probate COUT thereof, do hereby 
certify the foregoing to be a full, true, and correct copy of an order 
duly made and entered upon the minutes of the said court. 

Witness Wey liatid anne thesenl of siid court this th day of Janu- 
ary, A.D. IS69. 

[SEAL | WASHINGTON BARTLETT, Clerk, 

By M. MceMELLEY, Deputy Clerk. 


“Exuipir 2B.” 


In the Probate Court of the City and County of San Francisco, State 
of California. 


i the Matter of the estate ot JOIN CrOnDON, Deceased, 


Po. Clark, theexeeutor of the last willand testament ofJotn Gordon, 
dee used, having this dav daly presented tw this court siitistac- 

at tory vouchers slfow Ine thet lie las patie all sums of Toney due 
from hiinne sanie hasdelivered up.under the order of this court, all 

thie Property of said estate remaining In his hands tothe party entitled, 
and in particular having produeed the receipt and acknowledge- 
helt oft (reoret |). Snow, thie residuary leontee named iis such In 
the last will and testament of the said deceased, showing that he has 
paid over the money and delivered up the property of said estate In 
accordance with the directions of the decree of distribution made by 
this court on the T1th day of January, A.D. TS60, to the residuary 
legate of the last Will and testament of the sald deceased ane the 
person entitled as named in said decree, and has complied in all re- 
spects with the ferios of - ile de ree, al thy it, as such eXecutlor, hie: 
has performed all the acts lawfully required of him, and certain 


documentary ana other Prools having ne th ole red, and the hatter 


a 
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having been fully examined and considered by this eourt, and it 
having been shown that said estate has been fully administered, 
that no other property remains in the hands of said executor, and 
that no other acts remain to be performed by him: 

Now, on motion of counsel for executor, it is ordered, adjudged, 
and decreed that said P. B. Clark, executor as aforesaid, has fully 
discharged the duties of lis trust: that he is hereby wholly and ab- 
solutely discharged from all further duties and responsibilities as 
such executor, and that his letters testamentary are hereby viicated ; 
that the said estate is declared fully distributed, and the trust settled 

and closed, and the said executor is hereby released from: any 
7 liability to be hereafter Incurred, 
Dated January P2th, Dseo. 
SELDEN S. WRIGHEP, 
Prohate Sudge. 


Orrick OF THE County CLERK OF TILE Clery AND CoUNTY oF SAN 

bP RANCTISOO. 88: 

I, Washington Bartlett, county clerk of the city and county of San 
Francisco and er-offiedo clerk of the probate court thereof, do hereby 
certify the foregoiny to he il full, trtle, snd correct COPY of an order 
duly tiade and entered Upon the minutes of said eourt. 

Witness my brevtied ana the seul of said court this 12th day of Jan- 
vary, A.D. DS6o, 

[SEAL.] WASHINGTON BARTLETT, Clerk, 
By M. McNALLY, Deputy Clerk. 


(indorsed :) iled Apel ‘>. ISS. IT. ke. Mann. clerk, 

And afterwards. le Wit, on thi th dst (r] April, \ |) ISSO). ile- 
feridant, Felix A. Borer, adiar, &e., by his soleitor, filed lis answer 
to plaintiff's said bill of complatut in words and figures following, 
fo wit: 


fay thie Rill 


; 


The Separate Answer of helix A. i; peed, Adin vstrator. ec 
ot Complarut til bhis Plaiutitt 


In the Cireuit Court of the United States for the Distriet of Minin 


sotii. Ih bguat 
(geornck M. Cnarvan. Exeeutor of the Last Will and Testanrent of 
Lunice Chapman, Deceas ‘| MA ritill. 


f + 


fa Feeox A. Borer, Administrator, with the Will Aunexed, of 
John (rordon, Deceased ? lxeory ER Sriotth. bt trteor oof thas 
Last Will and Testament of George Do Snow: Elizabetie [hewitt 
and Thomas P. Hewitt, Pler Pbusteand: Dharriet © 1 Snow 
Sarah Adin Powel] POrnnreriy wradll Ann Na I to revyseia dail 
Smith, formerly Georgianna Koitten, Detendants 
This defendant, now and atall Titties Tiere il i tt Vl le I 
Ine to himself all and all manner of benetit or advantage of exeepe- 


i 
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tion which can or may be had or taken to the many errors, uncer- 
tuilties, and other imperfections in the said complainant’s bill of 
complaint contained, for answer thereunto, or unto so mueh and 
such parts thereof as this defendant is advised is or are material for 
him to abswer unto, saith ; 

l'irst. 

As to whether the plaintiff was ever constituted or appointed ex- 
ecutor of the last will of Eunice Chapman, deceased, this defendant 
hath no knowledge or information sufficient to form a belief, and he 
therefore denies the same. 

As to whether the plaintifl ever recovered judgment against the 
said John Gordon, as in the first paragraph of the plaintiffs bill 
alleged, this defendant hath no knowledge or information suflicient 

to form a belief, and he therefore denies the same. This de- 
wi fendant admits that the said John Gordon dicd at or about the 

time and at the place in the plaintiff's bill alleged, and that 
he left a last will wherein the said George D. Snow and the said 
Pomeroy B. Clark were nominated as executors of the same, and 
that the said last will Was admitted to probate in anid by the pro- 
bate court In and for the said county of Le Sueur, at or about the 
time in the plaintil’s bill alleged. 

This defendant dentes that the said Creorge I). Snow ever, in any 
Mane r, Aacee porte “i the cl}? pointe ntot executor of the sic F “ist will, or 
ever in any manner qualified himself, by giving bond or taking 
oath or othe rwise for the exercise of the ottice and trust of such ex- 
ecutorship, or ever exercised any of the duties of such executorship ; 
and he demies that letters testamentary upon such last will were 
ever Issued to the said George [). Snow. 

This defendant admits that on or about January 7, 1869, the 
plaintiff commenced a suit tn this court, wherein he deseribed him- 
self as the executor of the last will] of the sid Munice Chapman, 
and wherein the satd George D. Snow and the said) Pomeroy B. 
Clark were rade defendants, sun Were declared ils rallis Las executors 
of the sid least will, anil threat “Ulittionhs in) ate action Was pre Pseli- 
ally served Lipron the ssid (reorge |) Show, byuat hot pron the hid 
Pomeroy b. Clark, and that the latter has never been in the State of 
Minnesota, 

And this defendant further admits that the said (reorge I). Snow 
appeared in said action and tiled his answer to the complaint therein, 
and that im such answer. among other things, the said George DD. 

Snow dented th, it he bisadd ever accepted the appointment of 
ao executor of sald last will, or that he had ever qualitied him- 

self for the exercise of such exeeutorship, or that he had ever 
acted ils such eNecutor 1h GV thbabiher, 

And this defendant farther admits that on or about July 10th, 
1. 1), S71. this court having tried the issues in thi said action at 
law, did direct judgment to be entéred against the said Snow, and 
thisat judgmie nt was thereupon entered against him, as in the plain- 
tiff = bill alle: veal, And this defendant farthn riudmiits that the sated 
Gieorge D. Snow, after the rendition of said judgment, but net until 
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October 26, 1872, removed the reeord of the said suit into the Su- 
preme Court of the United States by writ of error; and that after- 
wards, and in the month of November, A. 1). IS76, the said Supreme 
Court did reverse the said judgment, for the reason that the same 
was not made payable solely out of the estate of the said John 
Gordon, and did afterwards, and in the month of May, A. D. 1877, 
remand said cause to this court with directions substantially as in 
the plaintiff's bill alleged. 

And this defendant further admits that the said George D. Snow 
dicd at or about the time in the plaintiff's bil alleged, and that the 
defendant, Edson Rt. Smith, was duly constituted and has ever since 
been acting as the executor of his last will: and that afterwards, and 
about the time in the plaintiff's bill alleged, this defendant was duly 
constituted administrator de bouts non of the estate of the said John 

Gordon, as in the plaintiff's billalleged. And this defendant 
aw admits that no Inventory of assets belonging to said estate 

has ever been tiled in the probate court of said Le Sueur 
county since this defendant became such administrator; but this 
defendant avers that the reason of sueh omission las been that no 
estate of the sald Jolin (rordon has ever come tothe hands of this de- 
fondant or under his control And thisdeftendant further admits that 
ator about the date in) the plaimtifl’s bel] allewed this court directed 
judgment Lipo the satd decision in the said action at law to be entered 
nune pro tune substantially as in the plaintith’s bill alleged: and that 
afterwards, and before the exhibition of this bill, judgment was en- 
tered in said action substantially as in the plamtitls bill alleged, 

But this defendant avers that he never was, nor was any executor 
or administrator of the estate of ‘the said John Gordon, a party to 
the said action or to the said judgment entered therein, 

This defendant denies that any sum of money whatever Is now 
duc or owing Ly the estate of the said John Gordon to the plaintul 
herein. ° 

This detendant admits that he has hitherto refused and that he 
still refuses to pay anything upon the plaintiff's satd elaine ; buat he 
avers that the reasons for such refusal are, firstly, that the sad elaim 
Is nota valid elaim avainst the estate of the said Jolin Gordon, and, 
secondly, that this defendant has never had in bis possession or 
under lis control any assets of the estate ol thie std Joba (sored La 


sy) If judgment was ever rendered in faver of the plamtith and 

Horaitist this “sd John Crordon ariel cot lie rs, is in the plarntitl’s 
bill alleged, the same was rendered more than eleven vears prior to 
the exhibition of the plaintiff's bill, to wit, on May I, A [> TSG, 
anid ther fore iit the tithe of the ‘ Khiibition of the prhaadnatiel s bill all 
rivlit of action aoainst this leefe TOA Wits, ill eVyer sihiee has bene lM, 
barred by the statute of limitations. And this defendant claims the 
came benetit as if he had pleaded the same statute in this cause 
Ana this deforedlant, for thie regsoti- tie Hreder the erreunist rtieers 
tiforesatd, is advised and insists that the - ud pelatatill isnot entitled 
to any relief against this defendant touching the matters complained 

Ca 
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of in the said bill, without this, that there is any other matter 
‘ause, or thing in the complainant’s bill of complaint contained ma- 
terial or necessary for this defendant to make answer unto and not 
herein and hereby well and sufliciently answered, confessed, traversed, 
and avoided or denied is true to the knowledge or belief of this de- 
fendant. 

All which matters and things this defendant is ready and willing 
to aver, maintain, and prove as this honorable court shall direct, 
and himself prays to be dismissed, &e. 

PELIX A. BORER, 
Defendant. 


Subscribed and sworn to before me this Sth day of April, A. D. 
1SSO. | 
[SEAL. ] If. KE. MANN, Clerh. 
W. PL CLOUGITE, 

Of Counsel for Defendant Borer. 


(Endorsed:) Filed Apr. 5, 1880. Tf. Ik. Mann, clerk. 


Sl And afterwards, to wit, on the 5rd day of May, A. D. 1SS0, 

came plaintiff, by his solicitors, and filed his exceptions to 
answer of Felix A. Borer, adm’r, &e., in words and figures follow- 
ing, to wit: 


Erceptions to the Answer of Felie A, Borer, Administrator, with the Will 
Annevred, of John Gordon, Deed. 


In the Cireuit Court of the United States for the District of Minne- 
sota, Sitting in equity, 


GEORGE M. CirarmMan, Executor of tne Last Will and Testament of 
Eunice Chapman, Dee'd, 
vs. 
hetix A. Borer, Administrator, with the Will Annexed, of John 
(sordon, Dee’d, and Others. 


a 


lirst. 

That the said defendant hath not, to the best of his knowledge, 
remembrance, Information, or belief, answered and set forth whether 
or not the said (reorge 1D). Snow, in any capacity or otherwise, re- 
ceived, in the State of Minnesota, after the deeease of said Crordon, 
any personal property, moneys, dratts, bills of exchange, and credits, 
purporting to be of the etleets of said Gordon or arising from his 
estate or purporting to be such effects coming from outside the State 
of Minnesota. 


Second. 


The said defendant hath not.in manner aforesaid. answered 

S? and set forth whether he ever heard the said George D. Snow 
make any stutements as to such Property, HOnevs, drafts, bills 

of exchange, and credits as aforesaid received by said Snow from 


SO ae 
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the estate of said Gordon, or as to what disposition said Snow made 
of the same. 


Third. 


For that the said defendant hath not answered interrogatories 7, 
S, 9, 10, 16, 18, & 19 of the bill herein. 


Fourth. 


lor thatthesaid defendant hath notin manneraforesaid, answered 
any of the Interrogatories required by him to be answered by the seid 
bill, or any part thereof, or as to any matter or thing therein required 
of bydann. 
May 3, ISSO. 
Il. J. TORN, 
LV. D. HEARD, 
Nol’s for PV i, Nf. Paul. 


(Endorsed:) Filed May Srd, ISSO. HL. Ek. Manin, elerk. 


And on the same day, to wit, on the Srd day of May, A. D. 1S80, 
plaintill, by his solicitors, filed his exceptions to the answer of Edson 
Ro Smith and Harriet C. Snow, two of the defendants herein, in words 
and tigures following, to wit: 


SO Livcceptions to Auswer of Kdsoun Ro Smith and Harriet C. Snow, 
Two of thee De tts aE je in. 


In the Cireuit Court of the UnitedLStates forthe District of Minnesota. 


Gakonge M. Cuarwan, Executor of the Last Will and Testament of 
Kunice Chapman, Deceased, 
. 


enix A. BORER, Administrator, ania (thers, 
lirst. 


That neither of the said defendants has, to the best of lis knowl- 
edge, remembrance, information, or belief, answered and set forth 
Whether or not the satd (reorge 1D). Snow, in any capmicity or other- 
Wise, recel ved in saute State of Mitinesota, after the decense of satel 
Gordon, any personal property, moneys, drafts, bills of exchange, 
and credits, purporting to be of the effects of said Gordon, OF APISTYS 
from lis estate, or purporting to be such effects coming from outside 
of the State of Minnesota. 


si cond. 


Neither of the sid defi redatits hath ia rigdhitler aforesaid, Hhiswere d 
and set forth whether he or she ever heard thee sare Ceeorge I> Snow 
lnake any statements as to such Property, Monevs, drafts, bill< of ex- 
change, sane eredits aforesared, re cerved from the estate of said (rord th, 
or as to what disposition sited Snow rade of the saitiie. 
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84 Third. 


Neither of said defendants hath in manner aforesaid answered 


and set forth whether or not he or she ever saw, in the possession of 


Snow or any other person, and when and where and what they were, 
any books or memoranda of account, or any letters or copies of let- 
ters, or any receipts or other writings showing or tending to show 
that the said George D. Snow, Harriet C. Snow, Margaret Elizabeth 
Hewitt, Thomas P. Hewitt, Sarah Ann Powell, Georgianna Smith, 
and Edson R. Smith, referred to in the tenth interrogatory of said 
bill, and each of them, had at any time in-their possession or under 
their control, or paid or used any property at any time, or any 
moneys, netes, credits, or other thing belonging to or growing out 
of the estate of said Gordon, in the State of Minnesota or elsewhere, 
and have not produced the original of such documents or copies 
thereof, or answered anything inquired of in the tenth interrogatory. 


lkourth. 


Neither of said defendants hath in manner aforesaid answered 
and set forth whether or not the said Harriet C. Snow ever received, 
and where and when and how, the 830,000 legacy bequeathed to 
her by the will of said Gordon or any part thereof, and that the 
original and copies have not been produced for same, or answer 
made in reference to any of the matters inquired of in the eleventh 
Interrogatory of said bill. 

lifth. 
SO Neither of said defendants hath In manner aforesaid an- 
swered and set forth what moneys and other property, or 
either, derived from or growing out of the estate of the said Gor- 
don, and claimed by the said George D. Snow as residuary legatee 
and devisee under the said will of said Gordon, did the said Har- 
riet C. Snow receive from the said Creorge 1). Show, or the said fed- 
son KR. Smith, executor of said Snow, and when and where and how 
in detail, as enquired of in the Lith interrogatory of said bill, have 
net produced the originals or copies of the reecipts, vouchers, or 

other documents given for the same. 

Sixth. 

Neither of said detendants hath, in manner aforesaid, answered 
and set forth what moneys or other property derived from or grow- 
ing out of the estate of said Gordon the said dson Ro Smith received 
as ex roof said Snow, or otherwise, In trust, or otherwise, and what 
became of such moneys and property, or cither, and from whom 
and under what circumstances they were received and paid out, 
and what receipts, vouchers, or other papers were connected with 
the transactions as Inguired of in the 15th Interrogatory of said 
bill, and hath hot produced the receipts, vouchers, and other pulpers 
aforesaid. 

Seventh. 


Neither of the sald detendants hath, 12) hahaer aforesaid, uli- 


‘ 
; 


i 


oO 


- ~ . 
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swered and set forth the value of all property, real, personal, and 

mixed, reeeived by the said Harriet C. Snow from the estate of said 

George D. Snow, as enquired in the 20th interrogatory of said bill, 
and have not described or given an inveutory thereof, or 

S6 stated what part of such estate remains undisposed of, as 
called for and enquired for in sald Interrogatory. 


Kighth. 


The said Harriet C. Snow hath not answered and set forth in 
mianner aforesaid what personal property, etleets, and credits other 
than money the said Gordon had in his possession at the dwelling 
of said Snow at his decease, and the value and description of-each 
article, as enquired of in the 2nd and Srdo interrogatories of said 
bill, and whether or not the said George ID) Snow did mot take pos- 
session of such effects, or part of them, and what part of them, 
shortly after the decease of the said Gordon, and when and where, 
and the deseription thereof, as inquired of in the dth interrogatory 
of the will, and whether or not the said Gordon did not have any 
money In. his PUssession or under his control in the dwelling of said 
Snow at the decease of said Gordon, and low much, and who took 
it,and when and where, and whether or not the said George D. 
Snow took It, as Inquired of in the oth Interrogatory of said bill, 


Ninth... 


The said defendant. H.C. Snow, hath not in manner and form 
aforesaid answered and set forth whether or not the said Gordon 
bial or controlled any personel prbarpn ITV, Dhiehie Vs, cTe its, or effects 
In the said county of Le Sueur op elsowhere in the State of \Linne- 
sota, “nie where, iil lis deceuse, suid thie cde tail sti values thie real, 
as to cach item, and hath not answered the matters enquired of in 

the 6th interrogatory of said bill. 


S7 Tenth. 

Neither the said defendants Smith or Snow has answered iter 
rovatories of the bill Nos. 7,8, 0, 10, 11, 15, D4, lo, 16, Ds, 1, 20 of 
the bill. 

Pleventh 

The said defendant, H.C. Snow, hath not in manner and form 

aforesaid answered Interrogatories L.23,4,3,0,@ 82 
Twelfth. 


That neither of the satd defendants bath in any manner ator sid 


e . | ‘ 
answered anv of the interrogatories of said required Orety of 
eneh oft them ti be atin we re door cunaVe porart tlie real, or iis Te ahi rattled 


or thing therein recur dof him or her. 
May 3, 1Ss0. 

Ht. J. TORN 

Vv. Re BEAR 
Nol’s for PV, St. Paul 


(Endorsed:) Filed May 3, Isso. HL E. Mann, elerk, 
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And afterwards, to wit, on the 7th day of June, A. D. 1850, an 
order was entered in common rule book, at page 624, in words and 
figures following, to wit: 

Gaeorae M. CoarmMan v. Fecox A. Borer et al. 


Upon motion of Hf. J. Horn and I. V. D. Heard, esquires, 

SS solicitors for complainant, it is ordered that the exceptions of 

the said plaintiffin the above-entitled action to the answers of 

Felix A. Borer, administrator aforesaid, and Edson R. Smith and 

Harrict C. Snow, defendants, be, and they are hereby, set down for 

hearing at the term of said court to be held at the city of St. Paul, 

in said district, on the third Monday, being the 21st day, of June, 

A. D. 1880, at the opentng-of court on that dav,or as soon thereafter 
as counse] can be heard, 


And afterwards, to wit, on the Lith day of September, A. D. 1SS0, 
anentry was entered in Term Minutes Book “ D,” at page 679, In 
words and figures following, to wit: 


United States Cireuit Court for the Distriet of Minnesota. Term 
Minutes, June Term, A. D. ISSO. 


(inornce M. Carman, Ex’r, Xe., 
if 
Fenix A. Borer, Adm’r, «e., ef al. 
SEPTEMBER Lo, ISSO. 
The exceptions of the platatifl to the answer of the detendants of 
the defendants, Edson Ro Smith and Harriet C. Snow, and to the an- 
swer of the «ck t. belix A. Borer, adm'r, &e., coming on for 
hearine, and belig submitted to the court, it is ordered that the 
be, and they are hereby, sustained, with leave to defendants to 


Sabie 
file an amended answer by next rule day. 
Su) And afterwards, to wit. on the 30th dav of Oetober, A. D. 
ISNO, the ~\ peerats adi-Wer oft defendant, helix A. borer, Wiis 
filed in words and figures following, to wit: 
In the Cireuit Court of the United States for the District of 
NIinnesota. 


(reorce M. Cuarwawn, Exeeutor, PU, 
& 


Fenix A. Borer and Others, Def 'ts. 


Thre separate adlisWwer oft thie defendant. helix A. Borer, to special 
ih] of complaint numbered 7, S, ef, 


- 
—— 
-— 


biterrovatorics app bile? Tor Tle 


LO, 16, IS, and I 


* ’ 7 — * . . 
lor answer to Interrovatorvy htultnoer «4. the sated defendant <aith 
, ; ? ‘ +} ‘ ' . . , 1 } } 
that ne nath no Persona KRHOWiledevre about tlie lnatters cnaulred 


citer bth schled DLite PrOUALOFY. 
1y . : ile ‘ a2 " | P } : . 
lor answer to ttlerrovatorv number &, he saith threat hie lov = Tiel 


know that the said George D. Snow received in capacity any money 


| 
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er other property purporting to helony to the estate of the site (ror- 
don, or resulting therefrom, in the State of California, or elsewhere, 
except as stated In answer to Interrogatory number #. 

For answer to Interrogatory number % he saith that in the vear 
ISTO, after the return of said Snow from California, at Le Sueur. in 
this State, the said Snow stated in the presence of this defendant 

that he did not receive as much money in California as he 
(() expected to receive, and that it was much less than he ought 

to have received and much less than le would liave received 
there if the estate hive been properly rinacwed, anid hie complained 
of the Wily in which it head been Hianaced : bout thie sid Snow did 
net tell him how much he got, or what disposition le made of the 
same, and he does not know how mitieh the said Snow received in 
sald California from the said estate of said Gordon or elsewhere, and 
he never knew how much he did receive in any capacity, either in 
California or elsewhere. 

For answer to interrogatorv number 10. he saith that le has 
hever seen in) the Possession of said Snow, or anv other prersear, any 
books or memoranda of AcCOUTES OF GTN bette rs or COP - Ol le tters, 
or any other writing showing or tending to show that anv of the 
parties named in said) initerrogatory, or either of them, had at any 
time In their possession or under their contre! at any time used any 
property, real or personal, or any mioneys, totes, credits, or other 
thing belonging to or crowing out of the estate of said (cordon in 
the State of Minnesota or elsewhere. | | 

lor whswer to Interrogatory number 16. he saith that lie knows of 
ne facts and has no information, derived from said George D. Snow, 
and never heard any statements made by said Grordon in the pres 
enee of said Snow, showing or tending te show that the satd Crordon 
Was the owner in fact of the real estate given and bequeathed by his 
will to Margaret E. Hewitt exeept from the fact that the satd) Gor- 
don =) Willed the Sabie. 

lor answer to interrogatory number TS, le saith that the 

4] said real estate was conveved by the said Greorge DL Snow 

and wife to Margaret BE. Tewitt by deed bearing date on the 

26th dav of July, 1867; but he has no knowledge as to any other 
matters inquired after tn said interrogators 

Kor answer to Interrogatory nuniber 19. he saith that he has ne 
knowledge about UT of the matters inquired after in sard interrog 
atory, except such as May be toiterred from the will of said (jordan 
and such convevance above mentioned, and he cannot therefore “it 
Whether the eid (sordon Was or Was not in faet the real owner of 
sald premises, 


FELIX A. BORER 
Subseribed and sworn to before me this loth dav of OQetober, DSso 
[SEAL. | FRANCIS CADW ELL, 
Notary Public, Minn 


(Endorsed :) Filed OQet. 830, 1880. TL. EE. Maun. clerk 


; 


And on the same dav, to wit, om the aT Tr of October, A.D 


= 
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1SSO, defendant, E. R. Smith, filed his separate answer ane ae 
figures following, te wit: 


In the Cireuit Court of the United States for the District of 
Minnesota. 


George M. Cnarmay, Executor, PII, 


is 


Ferix A. Borer and Others, Det ts. 


The separate answer of the defendant, Edson R. Smitli. to 
special interrogatories appended to the bill ot complaint 
numbered 7,8. 9. 10, 11, 13, 14; 15, 16, 18, 19, 20, and 21. 


For answer to interrogatory number 7, the said defendand saith 
that he has no personal knowledge of the matters inquired atter by 
Interrogatory number 4. 

kor answer to Interrogatory nud iber O he saith that he has ho 
personal knowledge of or in relation to any of the matters inquired 
after In sald Interrogatory. 

For answer to interrogatory number 9, he saith that he never 
heard the said Geeorge D. Snow make So In reference 


eh rae pao “wy 
to the matters or things lnGgulred after In sal 1 lerrog: tory. 
lor answer to Interrogatorv number 10, he salah that he has never 


seen any books or memoral ida of accounts, or any letters or coples 
ipts or any other writings of the nature or kind 

deseri bed and Mentlo | in sali we thi ‘ogavory, 
kor answer t nterrogatory number 1, he saith that the defend- 
ant, aE arrict C. Snow, received the thi thousans age mentions 7 
1 stil Interrogatory cutie she rece ive 7 ite Sale by draft prt ‘ab ie to 
her order and sent to her from the State of California, but as te ail 


} e% : + on ] ss . " . — : ; see . 
other matters enautlred after in said interrogatorv he has no per 


i **f 
, ? S2PEL” Merge] 
at iweLters, OF ANV Pecell 
‘ . 
» 
i 


— 


. . , . , . . . . , ° 
Sonal Khowledoe Whatever and bho mformation i relation thereto 
to Peonhal ‘ Le J 

* ’ 


, ° | . 

' ! », he saith that the ssid 

\ ! 1] i oe oles . . . < : » ] ’ meres 
Sarah) Ann Powell, formerly Sarah Ann Nnitten, and CGeorgianna 


? ° * ? ° ’ ’ . 
Siith, fortmertv Creorgianna IKnithen, were enech pracdel bv this 
) } > "— oa ’ “ | ‘ : . 
feo ite if ? er j ‘i> ‘ Se i iy] (>| tiie =r1i ij (roorge [). Show, hp rtsiih 
. 4 i" ** > > » | és ‘ : ’ . 
SUS Of ThheohevV Trot tithe to tline which the sald Snow owed 


to them at the time of his death, and tail nioney, he is Intormed 
| rtot the sum bequeathed to them by the = 
Gorden in diis will, a particular account of which money so paid b 
him to each of them is contained in the sehedule “ape Basa 
and marked respectively Exhibits "A" and ° Be” 

For answer to interrogatories numiber- 14 and 15. he saith that os 
executor of sald Georg D> Snow he received from the United States 


Upon Wi hat are commonly Known as the Alabama claims twenty- 


eight hundred and twenty-four & 2) which belonged to said Snow 
1 residuary le riitee ot tiled (sordon, anal which the sated Harriet $ 
Show as sole I Wilee oft seid SSTpow has rece ved: ana hie hs is }leO 


led ; . ee op sari | : 
knowledge of the said Harriet C. Snow's receiving any other money 


_ 


l 
othie r perry rey trom said Show Which Wiis derived rola or ore 


™P 


“P 
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out of the estate of said Gordon, and which the said Snow received 
as residuary legatee of said Gordon. 

For answer to interrogatories numbers 16, 17, 1S, and 19, he saith 
that the premises referred to therein were conveyed by said Snow 
and wife to said Margaret Klizabeth Plewitt on the 26th day ot July, 
1867; and he has no personal knowledge or information in reference 
to any of the other matters inquired after in said interrogatories ex- 
cept that the said Gordon willed the same in his will to said Mar- 
garet Elizabeth Hewett: and that he never heard anv statements 
made by the said George D. Snow or said John Gordon in reference 

thereto. 
wt For answer to interrogatorics numbers 20 and 21, he saith 

that he became executor of the said (Creorge 1D. Snow in Octo- 
ber, 1S75; that after his appointment as such he made an inventory 
thereof, and he annexes hereto an Inventory of the Property belong- 
ing to his estate, which is marked Exhibit "Cs" that the total value 
of his estate, both real’ and personal, was one hundred and eight 
thousand two hundred and twenty-one & jo) —, and that the said 
Snow, at the time of his death, owed about thirty-eight thousand 
dollars, which has been paid, except about S2 000. 

He further “avs that the said estate now owns the real estate men- 
tioned and deseribed in) Exhibit * DO hereto annexed, and worth 
forty-one thousand four hundred and titteen dollars, and personal 
property, iis mentioned in) sala exhibit, worth about thirty lie’ thow- 


sand five hundred and seventy dollars. 
EDSON Ro SMITH 


Subseribed and sworn to before me this [Sth dav of Qetober, ISSO 


FRANCIS CADWELI.. 
Notury Public, Minn 


de Exuipit “A.” 
Moneys “eid Sarah Ann Powell 


Statement of money paid Mrs. Sarah Powel] by Kdson Ro Smooth as 
executor of the estate of George D. Snow, deceased 
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4,578 42 


OG Exuipit “DB.” 
Moneys Paid Georgia Smith. 


Statemen of money paid Georgia Kniftin by Edson R. Smith as ex- 
ecutor of the estate of George D. Snow, deceased. 
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Moneys Paid Georgia Smith—Continued. 
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List of Real Estate De longing lo the Estate of Creorge D. Snow at the Tome 
of Tlis Dec (1S¢ and TUL r thee Control of hilsow Re Nimith ‘is kereccutor 


of said Estate. 
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Clover BE! fares, Vitettltisns..cccnnsnctmn snen mimes md 


25 acres sec. 26, town. 2, range 


26, San Francisco, California. 


The title of last mentioned was defective, and nothing 


was realized for it. 
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For answer to Interrogatorv Hunber |, the said defendant saith 
that the said John Gordon died at the dwe bling of the said Creorgs 
D. Snow and Harriet C. Snow, in Le Sueur, in the State of Minin 
sota,on the 2oth day of May, 1S67, and they were present in the 
house at the time of lis death 

lor answer to Interregatory number 2, she saith that the said John 
(gordon had itl hii perme “spon at the sard awe bhitiy his mes cok Uthat sitll 
Snows the following articles of personal property, to wits One gold 
watch, worth about cotie Picaniedareed curved t[Wentv-tive dollars: othe trunk, 
worth about ten dollars, and sore clothing, worth mot more than 

fifty dollars: ane he also lad in this State, at said be Sueur, 
104 one horse, worth one hundred dollars, and no othter personal 
property in this State, to ber knowl epere 

For answer to Interrogatory number 3, she saith that he had such 
articles as are mentioned in answer to Interrovatorv muniber v 

For answer to Interrogatory nutiber dy she saith that the sar 
(reorge ID). Snow took Possession of stieli efleets after thi death of 
said Crordon, ana this clothing Wos eiyved) Oo." |’ ae Witt. peed thie 
rest was kept bv him 
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For answer to interrogatory number §, she saith that in the year 
1870 the said George D. Snow and this defendant went to the State 
of California, and while there the said George D. Snow sold some 
real estate belonging to said Gordon’s estate and received therefor 
less than one thousand dollars, but she is unable to state the exact 
amount so received by him; that he did not receive any other prop- 
erty or money belonging to said Gordon’s estate, in the State of Cali- 
fornia or elsewhere, in any capacity whatever, to the knowledge or 
belief of this defendant, except as hereinbefore stated. 

For answer to interrogatory number 9, she saith that she does not 
remember of hearing the said George D. Snow make any statements 
at any time as to what property, moneys, credits, notes, drafts, or 
effects he had received from the estate of said Gordon, In any capac- 
itv or otherwise, at any place whatever, or resulting from said estate, 
except as to the moneys and other property hereinbefore mentioned ; 
that she heard the said Snow, while in California and after his re- 
turn, state that he was dissatisfied with the manner in which the 
estate had been managed in California, and that he did not receive 
as much as he expected to. 

lor answer to interrogatory number 10, she saith that she 

106 has never seen in the possession of said Snow or any other 

person any books or memoranda of accounts, or any letters 

or copies of letters, or any other writing showing or tending to show 

that any of the parties named in said interrogatory, or any or either 

of them, had at any time in their possession or under their control, 

or at any time used, any property, real or personal, or any moneys, 

notes, credits, or other thing belonging to or growing out of the 
estate of said Grordon in the State of Minnesota or elsewhere. 

lor answer to Interrogatory number 11, she saith that she did re- 
ceive the thirty thousand dollars bequeathed to her by the will of 
sald Gordon; that she received the same by draft payable to her 
order, by mail, in letters addressed to her; that she received the 
sume from P. Bb. Clark, of San Francisco: that she believes that she 
gave receipts for the money received by her from time to time, which 
receipts were sent to the said Clark; that she is unable to state by 
whom said letters containing such.drafts were delivered to her, or 
whether any of them were so delivered to her by said (reorge 1). 
Snow, and that she received the same at different times prior to the 
first dav of August, 1S6S. 

lor answer to interrogatory 12,she saith that George D. Snow did 
have for the detendant, Margaret EF. Hewitt, in trust, the two thou- 
sand dollars bequeathed to her in the will of said Gordon. Ie re- 
ceived the same some time prior to the first dav of August, SOS, 
from California, but at what time or times he so received the same 
she is unable to state; and that she has not in her possession or 
under her control any documents showing that the said George D. 

Snow or the defendant, Edson R. Smith, or either of them, 
107 ever had possession of said money: that the said Snow had 

the same in his possession at the time of his death and his 
estate now owes the same. The said Margaret E. Hewitt has re- 
cerved annually the interest thereon. 
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lor answer to interrogatory number 15, she saith that the said 
Sarah Ann Powell, formerly Sarah Ann Kuithen, and Georgianna 
Smith, formerly Georgiauna Kuitfen, received the twelve thousand 
dollars bequathed to them in the will of said Gordon from PLB. 
Clark, of California, one of the executors of his will, and was sent to 
them from California prior to August Ist, IS6S8, and was by them 
given to said Snow to take care of, and was afterwards paid to them 
by said Snow and E. R.oSmith from time to time: but when it was 
wile paid to them, or how much thereof was patil to then by sad 
Snow, or how much by said Smith, she is unable to state, and she 
has no knowledge of any receipt, voucher, or other paper given in 
return therefor. 

lor answer to Interrogatory number Lioshe saith that the satd 
Madson R. Smith, as executor of the last will of said Snow, received 
from the United States twenty-eight hundred and twenty-four & 
"Cr dollars, the proceeds tllowed to the estate of said Crordonm on 
Whatis known as the Alabama claims, and that as sole legates of 
sald Snow she has received the same, or is entitled to reecive the 
same trom said executor, amd that she does mot know that she lias 
ever received any other money oF property received by the saad 
Snow as residuary legates of said CGiordon: that she las mot rived 

anv receipts, vouchers, or other documents therefor. 
10S lor answer to Interrogatory nutiber Lo, she saith that the 
said Edson R. Smith, as executor of the said George D. Snow, 
received the sid sum of 8? S24 hp nbove rienitiotnedd, evrowihe out of 
the estate of said Gordon, and nothing more, to her knowledge. 

lor answer to Interrogatory number 16. she saith that she knows 
of no facts, and has no information derived from George DL Snow, 
and never heard any statement nade by ssid Gordon in the presenee 
of said Snow, showing or tending to show that the said Grrdon 
owl dl the real estate vIVven ane brevey une cathae 7 by lis \\ ill te VMarvaret 
Mlizabeth ILewitt. 

For answer to interrogatorv number PT) she saith that she never 
saw deed, agreement, conveyance, or other document showing: or 
tending to show that the said Gordon was the owner in facet of said 
real estate. 

For answer to interrogatory number PS, she saith that the sar 
land was conveved by the said George Do Snow and wite to said 
Margaret E. Hewitt the 26th day of July, IS67, but she has nein 
formation sufficient to enable ber to answer as to any offer matters 
Inquired about im said interrogators 

For answer to interrogatory number I) she saith sh 
knowledge, information, or belief as to the tithe of said) premises 
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to S114.00; they then held our note for $850.00, which they 
109e surrendered to us, and the balance of the 83,000 was paid us 

In a store account which they held against us and in cash. I 
do not now remember how much the account was or how much 
money we received. The land was all paid for at the time of mak- 
Ing the deed, 

Interrogatory ninth. Tfow much did you receive in all for the 
property referied to in the second interrogatory, In any shape, 
whether cash, notes, or otherwise? [If in notes partly, how much in 
notes, and were they, or any part thereof, paid? If yes, to what ex- 
tent paid? | 

Answer. T received in all for the property $5,500, which was paid 
to me at the time of making [the] deed, and To may have received 
828.50 more from Mr. Saunders, as stated in answer to Interrogatory 
No. 6. 

Interrogatory tenth. Was not only cne dollar expressed as the 
consideration In the deed from Snow and wife to you of the prop- 
erty referred to In Interrogatory 2? [f that was all, why did Snow 
deed it to you for so small an amount? Also state the value of said 
real estate, with its appurtenances, at the death of said Gordon. 

Answer. One dollar was the sum expressed in the deed as the con- 
sideration of the deed from Snow and wife to me of the property re- 
ferred to in Interrogatory 2. The land was then worth from 82,000 
to 82.500, and T have no information suflicient to form a belief as to 
any of the other matters inquired after in above interrogatory. 

Interrogatory eleven. Said will also bequeaths to you all 

love the personal property in said premises in) possession of you 

or your husband of which said Gordon was then the owner 

or interested in any thahher, save and except one horse purchased 

of J. H. Porter on or about May 1, 1867. State what of said prop- 

erty you received or retained after said Gordon’s death, and when, 

and the value of each item, as near as vou can, and the total value, 
and what became of such property. 

Answer. T have no knowledge or information sufficient to form a 
belief as to whether any of the personal property on salad premises 
belonged to (rordon ut the’ time of hits death, and | further aiswer 
that IT believe that the same was yiven to me by him, (iordon, the 
vear before he diced: that there was bought and given to her the 
vear before [he] died personal property amounting to about 8455, 
Tha horse brit htioned 1 srild Interrogatory Mr. Snow took, bout he 
did not take Into his possession any other personal property then 
on the farm. It was mitne then 

lnterrogatory twelve \\ haat, ifanveliang, did (reorge 1). Show, atter 
said Gordons death and before, do nid “Ay relative to said personal 

do real property ? State evervthing he did and said on the subject. 

Answer. Tnever heard Mr. snow say anvthing about said prop- 
cry, either Perso] tlor real, at anv tine, either before or after Mr. 
(rordous death. After his, Grordon’s, death Snow and = his wite 
locus Logryes thar land, cibial \Iy Show took thie horse, alia | lo hot re- 
Ineliber of his, Snows, doling anvthing more with it or about it 
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11) And afterwards. to wit. on the Oth day 
ISSO, platntill tiled his or plication to thi 
Borer, adin’r, &e.. In words and figures tollowi 


In the Cireuit Court of the United States for tha 
satis iT er bit \ 


(Gikoncre M. Ciaran, Executor 
(lip sf 
Renin A. Bonen ef 
The replication of the pelcvteatill to the answer of 
hilhistrater fe hones won ot the estate of Jolin 
Will annexed. 
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sufficiency of said answer of said det’t, for repli 


that he will aver and prove tits sated ball 
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sufficiency of said answer of said defendants, for replication thereto, 
says that he will aver and prove his said bill to be certain and suf- 
ficient in the law to be answered unto, and the said answer of said t 
defendants is uncertain, untrue, and insufficient to be replied unto : 
by this repliant without this that, there Is any other matter or thing 
in said answer material or effectual in the law to be replied unto, 
confessed or avoided, traversed or denied, is true. 

All which matters and things this replant will be and Is ready to 
aver and prove as this honorable court shall direct, and humbly 
prays as In and by his said bill he has already prayed. 


Dec. 6, TSSe. : 
i. J. BORN. 
+’. 2B. BEARD. 
Nile for PTF. 
(endorsed :) riled Dee, 6. 1Ss0, If. EK. Mann. elerk. 
And afterwards, to wit, on the 4th dav of January, A.D. 1Ss2, an 
order was entered In said ease in Term Minutes Book * EY” at page 
O09, in words and figures following, to wit: 
liv United States Cireuit Court for the [istrict oft \Iinnesota. ” 
Term Minutes, December Term. A. D. PSs]. 
Geo. M. Cuarmayn, Ex’r, &ec., vs. Fecrx A. Borer. 
JANUARY 4, 1SS2. 
Qn motion of plaintiff's solicitor. ordered that th’s cause be set 
down for hearing on Saturday, January 7, A.D. 1ss2. 
And afterwards, to wit,on the 7th dav of January, A. D. 1Ss2, 
an order was entered in Term Minutes Book “* EJ at page 404, in 
words and figures following, to wit: 


United States Cireuit Court tor the Distriet of Minnesota. 
GQeonceE M. Cuarman, Ex r. &c.. v. Fenix A. Boner. Adm’'r, Xe. 


This cause coming onto be heard I. V.D. Heard, Esq... and Henry 
a. Llorn, bse. appeared tor the plarntitl ane =. J Clough, bist. f 
the defendant, and the cause was argued on the part of plamtith | 
H. J. Horn, Esq. and on the part of the defendant by W. DP. Clou 
Esq., and the further hearing of the case was continued unti 

day, Jannary 1), PSsz. 
lh And afterwards, to wit, on the {th day of January, A. 7D. 
ISS2, the following entry was made: 


- 
~—— 
ad 
— 
wel 
‘ 


United States Crreuit Court tor the District of Minnesota. Term 
Minutes, Deeermber Term. A.D. TSS]. 


GGuorcke M. Cuarmas, Ex r, &e.. v. Fecix A. Borner, Adm'r, &e 
JANUARY 0. 1SS2. 


This cause coming on to be further heard was further argued Ot) 
the partofthe plamtth by PL J. Torn, Esq. and on the part of the 


GEORGE M. CHAPMAN, EXECUTOR, &€. 


{ 

J defendant by W. P. Clough, Esq., and submitted, and by the court 
| taken under advisement. 

RS And afterwards, to wit, on the 2Ilst day of November, A. D. 1SS2, 


an order was entered in Term Minutes Book “ E,” at page 611, in 
words and figures following, to wit: 


United States Cireuit Court for the District of Minnesota. ‘Term 
Minutes, June Term, A. D. 1SS2. 


, Grorage M. Charman ev. Pecix A. Borer ef al. 


NOVEMBER 21. 1SS2. 


This eause having been heretofore submitted to the court) and 
taken under advisement, now, the court being fully advised in’ the 
premises, and having tiled its decision in writing, it is ordered that 


a deeree be rendered pursuant thereto to be settled by the court. 
114 And on the same day, to wit,on the 21st dav of November, 


A.D. ISS2, a paper was filed in words and tigures following, 
to wit: 


Mi moranduam. 
i’. S. Cir. Ct... Minn. Dist... Noy. 21. ’8? 
(igerorce M. CiarMan ¢. Show ef a/ 


NELSON, = ‘ 


I am of the opinion— 
Ist. That George D. Snow, appointed executor by the will of John 
(;ordon, deceased, accepted the trust ane had the will proved in) 
. Le Sueur county, Minnesota, 


2nd. That this court has jurisdiction to vrant the relief asked for 
hy complainants bill, tor thie Pease that nm court of equity ean ile. 
cree that a legatee under a will, after distribution, holds prope rty 
in trust when valid debts of the decedent remain unpaid, and follow 
the property or its proceeds in the lecvatee's hatieds. 

Srd. That the estate of George D. Snow is liable for the debt set 
up 1 the complaint . and if the estate of Snow is not <ufhicirent’ te 
respond to the full citipatinit thre «le fic hey can be suppl d out of the 
estate of the residuary legatee, Mrs. Snow 

ith. That the complainants debt is not barred by the statute of 


limitations. 
Decree ordered in favor of complainant, 


(Endorsed :) Filed Nov. 21, Iss2. TE. EB. Mann, clerk 


lls And afterwards, to wit. on the ‘th dav of April, \ 1) LSS3}. 
final decree Wiis tiled 1th words sane fivrtires following, to wit 
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In the Cireuit Court of the United States for the District of Minne- 
sota. June Term, A. D. 1882. 


(GieorGE M. Cuarmay, Executor of the Last Will and Testament of 
Eunice Chapman, Deceased, 
rs, 

Epson Ro Surru, Executor of the Last Will and Testament of ¢ reorge 
D. Snow, Deceased: Harriet Cecelia Snow; Felix A. Borer, Ad- 
ministrator de bonis non, with the Will Annexed, of the Will of 
John Gordon, Deceased, and Others. 


This case came on to be heard at this term of court and was argued 
by counsel, and thereupon, pron consideration thereof, It Is ordered, 
adjudged, and decreed as follows : 


3 


That on the first day of July, A. D. 1867, the last will and testa- 
ment of John Gordon, deceased, who was at the time of lis death a 
resident of the county of Le Sueur, in the State of Minnesota, was 
duly approved and allowed in and by the probate court of said Le 
Sueur county on the petition of George D. Snow, and upon the same 
day letters testamentary were therein duly issued by said) probate 
court to the said George D. Snow and one Pomeroy B. Clark as ex- 
ecutors of the said will, as therein named, and the said George D. 

D. Snow accepted said trust; that the said George D. Snow 
116 died in the Vvear A.D. USTS, at the said COUNTY of Le Sueur, 

wherein he was then a resident, testate, and that lis last will 
and testament was on the loth day ef October, A.D. 1873, proved 
and allowed in and by the probate court of said) Le Sucur county, 
and letters testatnentary thereon were the same vear duly issued by 
sill probate court to Edson R. Smith, a defendant in this suit, as 
the executor of his will therein named, who accepted the said trust 
and took possession of the estate of said Creorge 1D. Snow. 

That Felix A. Borer, a defendant in this suit, was,on the 17th 
day of July, A.D. S74, duly appointed and commissioned by said 
court of probate of said) Le Sueur county the administrator de bonis 
non, With the will annexed, upon the estate of said John Gordon, 


T. 


That on the {th day of January, A.D. T8609, the said plaintiff, as 
a creditor of the estate of said Jolin Gordon, commenced a suit at 
law in the cireuit court of the United States forthe district of Minne- 
sota against the said George D. Snow and Pomeroy B. Clark, as ex- 
ecutors of the last will and testament of siilel John (rorden, and 
therem Ly the judgment of sald court rendered on the ISth dav of 
December, A.D. USTs, did duly establish his claim against the sitidl 


estate of Jolin (sordon, iis a creditor thereof, iis stiuts d 1) the bil] ot 


complaint, 


That the amount of said claim as adjudged by said court is seven 
thousand two hundred and sixty-four dollars and twenty-five cents 


aa 


4 
& 
“= 
aa 
~, 
* 


~~, 
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(S7,26-4:25), bearinging interest from the 10th day of October, 


117 A. D. 1S71, at the rate of seven per centum: per annum, and 

In addition thereto costs were allowed said) plaintiff thereon 
by said court in the further sum of sixty-two dollars and seventy- 
SIX cents (SU2.76), all of Which Is unpaid anid owlhg to sui plarntith. 


ITT. 


That In ane by his suid will the said John Gordon bequeathed lo 
[Harriet Cecelia Snow, a defendant in this suit, who was then, and 
ever since hes been, a resident of the State of Minnesota, il legacy or 
sum of thirty thousand dollars (850,000); all of which was, prior to 
the commencement of this suit, received by her as said legatee: 

That the said John Gordon also, in and by ry sald will, be- 
qucathed to the said Cree reve D>. Snow the residue of lis estate, real 
hic personal, tpron suticl iiiter pre tient of all the pein of said Cror- 
don une his funeral CX Pelises and | Crucles and amounts theretofore 
bequeathed or to be parte, iis specitiod iT ssid will. 

That on the twelfth dav of January, A. D. IS60, the said (reorve 
D. Snow, after payment of all debts, funeral expenses, the said: leg- 
ueV of $50,000.00 and other legactes and all claims owing or parvaalel 
by ssid estate of sitll John Crordon, excep the sit claim or debt 
owing to said plaimtith, received under the will of said John Gordon 
Property belonging to sald Crordon of the value of ten thousand 
seven hundred and seve HtV-seven dollars (S1O777.00): that in ane hy 
the sitid will cv] the sald Crooner |) Snow the sitll Plarriet Cecelia 
Snow was mnade his residuary legatee, and that the estate of said 
Creorge DD. Snow ts solvent and suthierent to puey ll his debts ane to 

fulfill all the provisions of lis will with an excess of assets 
11s thereon of not less than one lundred= thousand dollars 
(S100.000.00) in value, including over twenty thousand dollars 
(SVZONO0) in cash, tor the sard Harriet «lia Snow as such residuary 

Tatee, site that she lias. as sueh ore srduary I. rriitee, rece ived from 
suld Edson RoSmithlas executor of the will of said George Do Snow, 
an amount more than sufficient to pra the clatms of said prheainatifl, 
with bhiterest ane Cost- 

That La pron the death of said Creorge D. Snow the said Edson R. 
Srioith. as exe entorot lis Will aforesaid, collected and reeerved the ~tEtn 
of two thotsane elolit bptarned ye 7 hic [we it fou clollars tie engbits . 
two cents (RZS21S82), being the proceeds of a certain claim or debt 
owing to the said Jolin Gardon at the time of lis death and being 
ch peat of the estate of said Johar Gordon. 

That no assets of the estate of Jolin Grordom have come into the 
hands of said Felix A. Borer 


That the estate of said Greorge Do Snow is liable for the satd elaim 
or debt owing to sald plaintiff and that af the estate of the said 
(ieorge DD. Epew saat amen to recnmee frikl carrot of 
said claim or debt the deticieney should be pard by the sard Tarriet 
Cecelia Snow; aig tite eave on level adjudged, and deereed that 


I he ae ° 
wath sah Hk 
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the said Edson R. Smith, as exeeutor of the last will and testament 
of said George D. Snow, shall, and he is hereby, ordered to pay to 
the said plaintiff the full amount of his said claim, with interest 
aforesaid, including the said costs allowed him aforesaid, and also 

his costs in this suit to be taxed by the clerk of this court, and 
119 = that the said Harriet Cecelia Snow shall be, and she is hereby, 


declared to be liable to make any deficiency in the assests of 


the estate of said George D. Snow, applicable to the payment of said 
claim, needed to pay the full amount thereof, including interest and 
costs, and that she shall, and she is hereby, directed to pay such de- 
ticiency, if any there shall be, to the said plaintitf. 

That any of the parties may, upon the footing of this decree, 
upon good cause shown and upon notice to the other parties, apply 
to this court for any further order tor the purpose of carrying out 
or enforcing this decree. P 


R. KR. NELSON, Judge. 


(Upon the back of which is written :) [ object to the form of the 
within draft of decree, because it purports to declare a part of the 
facts in the case without declaring all. [think all should be stricken 
out save the ordering part. The recitals of facts are superthuous. 
Of course I object to the entire substance of the decree. The above 
remarks relate merely to form. 

St. Paul, 4, 4, ’S5. W. P. CLOUGH. 

To Messrs. Horn & Heard. 


(Endorsed :) Filed April 9, 1585.) Hl. E. Mann, clerk, by O. J. 
Reynolds, dep y. 


120 And afterwards, to wit, on the l4th dav of June, A. D. 
ISSS, came defendant, Edson S. Smith, ex’e’r, &e.. and tiled 
his bond on appeal, in words and figures following, to wit: 


Bond on Appeal. 


ln the Crreuit Court of the United States for the District of 
Minnesota, 


GionGge M. Cuarmay, Executor of Eunice Chapman, Plaintitt. 
is. 


Fenix A. Borer, ef a/.. Defendants. 


Know all men by these presents that we, Edson R. Smith, as 
principal, and Michael Doran, as surety, are held and tirmly bound 
unite Greorge M. Chapman, the planntrt?T above nami din the full nie 


’ ? 
, 


just sum of twenty thousand dollars (820,000), lawful money of the 


United States, to be patd to the satd Chapman, his certain attorney 


B85 4hUt iba ¥ « 
truly to be made, we bind ourselves, our heirs, executors, and a 
miinistrators, jointly and severally, by these presents. 

Sealed with Our seals, cutie diated this both et ot June, A. 1). 
ISS3 


executors, administrators, or assigns: to which peaVernent, well and 


Whereas lately in the above-cntitled action a decree was ren- 


es 


GEORGE M. CHAPMAN, EXECUTOR, &¢. Ov 


dered against the said defendants therein, and the said defendants 

In said suit have prayed itn appea! from the said deeree to 
121) = the Supreme Court of the United States to reverse the satd 

decree, which said cupped! lias been duly allowed in Crpredd 
court, and a citation directed to the sated plarntitl, citing and ad- 
monishing him to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of Octo- 
ber next, has been duly issued: 

Now, therefore, the condition of the above obligation Is such that 
if the said defendants shall prosecute their said appecl to etleet and 
answer all damages and costsif they fail to make their appeal good, 
then the above obligation to be vetd: else to remain in full force 
and virtue, 

EDSON RR. SMPTE. | [sean] 
' MICHAEL DORAN. | [sean] 


STATE OF MINNESOTA, | 
Pamse y Connty, j 


Pa) 


Personally came before the undersigned, a notary public in and 
for said county, Edson Rt. Smith and Michael Doran, by me known 
to be the same persons who subsertbed the foregoing instrument, 
and each of them, having been by Piie duly “Worl, lyel a prose ane 
sav that he is a resident freeholder of the State of Minnesota, and 
worth the stm of twenty thousand dollars (SZO000) above debts 
and liabilities, or property exempt from levy and sale under exe- 
Cluitlon. 

Subseribed anid “Worl to by fore Mie’ Onl this oth day of Jiri . A. 1). 


ISS35. 
[ SEAL. | DK. FORD, 
Notary | id hhie. Ramsey County, Minnesota. 


122 (Endorsed:) Filed June 14. 1885. TL. FE. Mann. elerk. I 


hereby approve the within bond. Th. Rh. Nelson, judge 
And afterwards, to wit, on the T1th dav of Jane, A. DL ISSS, an 
entry was recorded in Term Minutes Book © bat page 76, in words 


and figures following, to wit 


Lorited Stites ( rent (Court th) mee |) strict of ND prin ~eatil v riil 
Nintites, Decenber Term. ISS 


(seonck M. Cuarvwas. Executor, & 


lh eLIN A DORE. \edroor. WX 


! 
Phe court having rendered it bea Pheer term of 
‘ 4 ~ 
this court, to wit, om the Ane rr NY ie: le 1 tiie «] 
’ 7 I, "PPaper ? ' ' ‘ r,? 9 ~ ’ 
i] BS Gco paivVidiv hd ' ' ‘ i ,? ‘ ‘ 
‘ ’ ’ } 
(court of thie [ nited States from: said cleeree, and th sities tevcovedd thy 
eotirt to cletertouine atid TEN thie setcpeotanat col ca teeopned top toe etitered bites 
’ ; 


| | 
cot} thie prart of the sited defendants with crepened abiel stlliicie tif <tuiretics. 


a Gate cr 
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that the said appeal may operate as a supersedeas, ordered that the 
said appeal be, and the same is hereby, allowed, and the amount 
of such bond is fixed at the sum of twenty thousand dollars. 


125 Upon the hearing of said cause evidence was offered and 
Introduced in words and figures following, to wit: 
United States Circuit Court, District of Minnesota. 
Georcke M. CHarMan vs. Fecix A. Borer ef al. 
Ava. 15, 1881. 

The parties appeared, by their solicitors, and the following testi- 
mony Was offered in evidence : 

The defendants offer in evidence the record in this court on the 
law side of Chapman cs. Snow, including the bill of exceptions 
heretofore settled and allowed in that case and the evidence contained 
therein, which is marked Exhibit 11 and herewith returned. 

The plaintiff offers in evidence judgment roll and order denying 
new trial 11) the case of Chapman PS, (;ordon et al. in the supreme 
court of the county of New York, which is marked Exhibit A and 
herewith returned. 

Also judgment roll in the same eourt between the same parties, 
which is marked Exhibit Band herewith returned. 

Also a copy of judgment in Chapman vs. Snow, in the United 
States circuit court, districtot Minnesota, dated December S, IS7s, 

Which is marked Exhibit C and herewith returned. 
}v24 (Counsel for defendants adnuiit that said COPY, witli the cer 
tificate appended thereto, was served on Felix A. Borer, ad- 
ministrator, with the will annexed, of John Gordon, deceased, at St. 
Paul, \Viinnesota, (ot) the ith day of February, Isat), and paVvVinent of 
the judgment therein referred to demanded. 

Defendants admit that on the {th day ot April, ISTO, the plaimtitf 
enused to be filed in the probate court of the county of Le Sueur, 
Minn., a duly-certitied copy of the order and judgment contained in 
exhibit A, and caused the said jadgmeut to be duly certitied by this 
court to the said probate court asa claim duly allowed and adjudged 
acalnst the estate of Jolin Gordon, 

} Defendants admit that the value of the SO STUOL gold eoin referred 
to in folio 2b of the bill was, when recetved by Geo. D. Snow, 85,277. 

Defendants admit that Extibit A, attached to the plaintiff's bill 
ot complaint, ix a true COPY from the records of the probate court 
ot Le Sueur COUNTY, Nlinn 

Defendants admit the allegations in the bill as to the issuanee of 
letters testamentary tow Chaptaan and the tiling of the same in the 
probate Court of Leeutiises COULLEN are correct. 

Plainti® offers in evidence excmplitied copy of the probate of the 
Giordon will ii California and of letters testamentary to Clark, the 
same being contained on pages L to os of Exhibit D, which ts here- 
with returned 

Plaititl offers in evidence the judgment roll and reeord tn 
1243 Chapriian e Snow in this court, and) each and every part ot 
the sammie. as cobtatned in eXhiuibit Ll of defendants’ testimony, 


GEORGE M., CHAPMAN, EXECUTOR, &¢@. 71 


except that the answer of defendant Snow to plaintiffs complaint 
therein is offered only as part of the record of said Judgment for 
the purpose of showing the Issues of the parties therein, and except 
further that the testimony of said Snow set forth inthe bill of ex- 
ceptions contained in said judgment roll, and the alleged copy of 
the decree of distribution in California, and the alleged copy of the 
discharge of Clark as executor in California, contained in said: bill of 
exceptions, are not offered in evidence on the part of the plamtif, 
Defendant offers in evidence the whole of Exhibit D. 


125 =)©60Unirep States ovr AMEnIEA, | 
District of Minnesota, j 

Il. BE. Mann, master and examiner in chaneery of the cireuit 
court of the United States of America for the district of Minnesota, 
do hereby certify that [ was attended by the parties, by their solici- 
tors, at the times and place as stated in the caption and foregoing 
evidence. 

And I further certify that the exhibits attached are the ones re- 
ferred to therein, and that in the caption and said) evidence is con- 
talned il complete record of all the proceedings before brie’ ail the tite 
of taking of the same. 

In testimony whereof T have hereunto set my land, this loth day 
of August, A. D. SSI. 


AS. 


Hn. B& MANN, 
Mu. fy 3 and loramine i bie f daarnes ri. 


lees: 
| day's attendance ae a Ss ) oO) 
6 folios of testimony EE RINE ane } 70) 
5 exhibits certified. ......- ; So 
Total . i a a a :) > 


Copies furnished in Exhibit 11 2 50 


loa United States Crreuit Court. District of Minnesota 


(cseoRGE M. Cuarvwasn., Execeutor of the Last Will and Testament of 
leunice Chapman, ia i"t seed. 
is 
’ 


GieorGceE D. Snow and PB. Crark, Executors of the Last Will and 
Testament of John Crordon, Deceased 
Pleas before the honorabl thi pride softhe erent court of the United 
States of America for the District of Minnesota 
District oF MINNESOTA, &s : 

De if remienaly red that rt) thi “ave rithy day of January, it} thie veur 
of our Lord Ole thousand elelit hundred anid SINUV-diltne came the 
ssid plaintitl, hy IY 1} (salusha, lis attorney, sited files] Iti thas ele rk s 
oftice of said court his complaint, in the words ane hertires following, 
VIZ: 


A tl cnt. Tay sc “ 


~! 
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United States Cireuit Court, District of Minnesota. 


GEORGE M. Cuarpman, Executor of the Last Will and Testament of 
Eunice Chapman, Deceased, 
Us. 
GEORGE D. Snow and P. B. Clark, Executors of the Last Will and 
Testament of John Gordon, Deceased. 


The complaint of George M. Chapman, plaintiff in the above- 

125) entitled action, shows to this court and states that he isa 

citizen of the State of New York, and, that the said defend- 

ant, George D. Snow, is a citizen of the State of Minnesota, and the 

said defendant above named is a citizen of the State of California: 

and said plaintiff further says that he now is, and was at the com- 

mencement of the action hereinafter referred to, and ever since said 

time, the duly appointed and qualified executor of the last will and 
testament of Eunice Chapman, deceased, above named. 

And plaintiff further says that on the 4th day of January, 1864, 
he did, as such executor of the last will and testament of Eunice 
Chapman above named, in an action wherein he, as such executor, 
was plaintiff and the said Jolin Gordon (impleaded with John W. 
Brooks and James oot) above named, then in full life, was a de- 
fendant, which action was then pending in the supreme court of the 
State of New York for the county of Kings, recovered a judgment 
therein against said John Gordon for the sum of four thousand 
seven hundred and fifty-nine dollars and eighty cents; that said 
judgment is unreversed and unsatistied, and is still in full foree, 
and has never been paid, either in whole or in part, but is now 
wholly due and unpaid. 

And plaintiff further says that since the rendition of said judg- 
ment as aforesaid, and prior to the commencement of this action, 
the said Jolin Gordon has departed this life, leaving a will appoint- 
ing the defendants above named his executors; and said defendants 
have, since sald Gordon deceased and prior to the commencement 
of this action, been duly appointed the executors of said will, and 
have duly qualified as such, and now are the executors of the said 
will of the said John Gordon, deceased. 

And plaintif further says that at the times above named the said 
supreme court above named was a court of general jurisdiction, and 
that the summons In said action above referred to was duly served 
upon the said Jolin Gordon. 

Wherefore plaintiff?’ demands judgment against said defendant's 
executors as aforesaid and each of them for the sum of four thou- 
sand seven hundred and tiftv-nine and 3° dollars, with interest 
thereon from the 4th day of January, 1864, and costs of suit. 

Rob. GALUSILA, 
Attorney hoy Plaintiff, Nf, “ev. Minn. 


SrTatre AND District or MINNESOTA, se: 


Rt. . Galusha, being duly sworn, says he is the attorney of the 
plaintiff? in this action, and that the foregoing complaint is true, to 


~~ aie. «+ —<—_e- * 


‘¥ 
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the best of his knowledge, information, and belief; and the reason 
this verification is not made by the plaintiff is that he is not a resi- 
dent of nor now within the State of Minnesota, where afliant, his 
attorney, resides. 


R.B. GALUSILA., 


Subseribed and sworn to before me this 7th January, 1869, 
Hl. hk. MANN, Clerk. 


And afterwards, to wit, on the seventh day of January, A. D. 
IS69, a writ of summons was duly issued out of said court, under 
the seal thereof, and in the words and figures following, to wit: 


lvoe Nie nous. 


Unxirep Srates or America, | 
: ° . ‘ a } 
District of Minnesota, ' 


In the Cireuit Court of the United States for the Distriet of Min- 
hesota. 


Greorce M. CHAPMAN, Exeeutor of the Last Will and Testament of 
eunice Chapman, Deceased, 
against 
Grornge D. Sow and PLB. Crank, executors of the Last Will and 
Testament of John Gordon, Deceased, 


The President of the United States of America to the defendants 
above named, Greeting : 


You are hereby summoned and required to answer the complaint 
in this action, which has been tiled in the office of the clerk of this 
court, In Saint Paul, county of Ramsey, and State of Minnesota, 
and file your answer in said clerk's office within thirty days after 
the service hereof, excluding the ay of such SETVICO: nid if vou 
fail to abswer the Conmiplaint as afore “ald the peleainititl will take 
judgment against vou for the sum of four thousand seven hundred 
and fiftv-nine and $y) dollars, with interest thereon from the fourth 
day of January, IS64, besides the costs and disbursements of this 
action. 

lor the tnarshal of the district cv] Minin sota to execute, 

Witness the Honorable Salmon |’ (‘hinse, (‘hicf Justice of thie 
Supreme Court of the United States of Amertea, at Saint Paul, in 
stil district of Minin sotil, this seve ith diay of January, in) thre year 
of our Lord one thousand eight hundred and sixty-nine, and of our 
Independence the mine ty-third vear 

SEAL OF SAID COURT. | H. E. MANN, Clerk 


Ro. GALUSILA, 
Plaintiii g Ata: is PB 


Which said summons was afterwards duly returned imto sand 
clerk's office. iticlorsed by thi rosirstlial of thie district is] Nhitinesota 
in the words and figures following, viz 


1G!) I 


ey nena 
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District of MINNESOTA, 88: 


[ hereby certify that I served the within summons on the within- 
named George D. Snow, personally, at Le Sueur, in said district, 
Jan’y Sth, S69. 

CHAS. EATON, 
CS. Marshal. 

By GEORGE W. TAYLOR, 
Spe. Dep'y. 


Service, $2.00; R. R. fare, 9.00; ex., 2.00 = $15.00. 


And afterwards, to wit, on the 29th day of July, A. D. 1869, came 
the said defendant, George D. Snow, by A. G. Chatfield, his attorney, 
and filed in the clerk’s office of said court his answer to the said 
plaintiff’s complaint in the words and figures following, viz: 


125d In the Cireuit Court of the United States for the District of 
Minnesota. 


(seoRGE M. CraprMan, Executor of the Last Will and Testament of 
Eunice Chapman, Deceased, 
ag st . . 
George D. Snow and P. B. Crank, Executors of the Last Will and 
Testament of John Gordon, Deceased. 


George D. Snow, one of the above-named defendants, answering 
for himself only the plaintiffs complaint in the above-entitled ae- 
tion, respectfully shows to this court— 

That he admits that the said George M. Chapman is a citizen of 
the State of New York, that the said P. B. Clark is a citizen of the 
State of California, and that this defendant is a citizen of the State 
of Minnesota. 

That as to whether or not the satd plaintiff now is or ever was the “ 
duly appointed or qualified executor of the last will and testament 
of Eunice Chapman, deceased, this defendant has not knowledge or 
information suflicient to form a belief. 

And this defendant, further answering, admits that the said P. B. 

Clark and this defendant were named in the last will and testament 
of the said Jolin Gordon, deceased. as the executors thereof: bat this 
defendant says that he never accepted or received the said offer or 
trust of executor of the last will and testament of the said John 
Gordon, deceased, and that he hever qualified or acted as executor 
of the said last wi'l and testament of the said John Gordon, deceased : - 
and so this defendant says that he is not, nor ever was, executor of the 
last will and testament of the sald John Gordon, deceased : and he 
also Saves that he hever, as such executor, received or administered 
any of the goods, chattels, rights, credits, or property which were of 
the said John Gordon, deceased, at the time of his death. 

And this defendant, further answering, savs that most of the 
goods, chattels, rights, credits, and) property which were of the said 
John Crordon, deceased, at the time of lis death Were then situated 
in the State of California, and the principal part thereof were then 


t 


a 
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in the city and county of San Francisco, in said State; that, after 
the death of the said John Gordon, his last will and testament was 
duly proved and recorded in the probate court in and for the said 
city and county of San Francisco, in the State of California, which 
sald court of probate then and there had, and since that time has 
had, jurisdiction of the said last will and testament of the said John 
Gordon, deceased, and of the estate in California of which he died 
seized or possessed, and of the administration thereof, ander the pro- 
Visions and terms of the said will and the laws of the said State of 
California; that Upot the probate nd recording of the satd last will 
eunicd testament of the said John Crordon, deceased, in) thre sate probate 
court In the said city and county of San Francisco, as aforesaid, 
letters testamentary in due form of law were by the same probate 
court Issued cutie delivered to the sud ,. 1}. Clark, one of the Persons 
Hamied in ane appointed by the said will as executor thereof : threat 
the said PLB. Clark then and there accepted the said) letters testa- 
mentary and the office and trust of executor of the said last will and 

testament of the said Jolin Gordon, deceased, ane duly quall- 
lvoe tied as such executor, and solely and without joining this de- 

fendant with him in the said letters or in the execution of 
the said trust, entered upon the performance and discharge of his 
duties and trust as sole executor of the satd last will and testament 
of the said John Gordon, deceased. 

And this defendiint, further answering, says that the said PLB. 
Clark, as sole executor of the said last will and testament of the said 
Jolin Ciordon, deceased, bias fully dmiinistered all and singular the 
woods, chattels, rights, credits, anid Property Whieh were of the sated 
John Gordon, deceased, at the time of tis death, and whieh have 
ever come to the hands of the sayd Pb. Clark as executor as afore- 
ssid lo ie admilniste red : and that the sid r. I. Clark hiseed hot, at 
the time of the commencement of this action, nor has he at any time 
sinee, had any goods, chattels, rights, ¢ re its, or property whie h were 
of the sil John Crordon, decease Al, at the time of hits di “tha, i) the 
hands of him, the said PLB. Clark, as executor as aforesaid, to be 
administered, 

And this defendant, further answering, savs that he, the said P. 
I}. ( ‘lark, having, is exXecutor as afore ssitel, fully aniel finally accounted 
tw the <iild probate court 1 ane for thie snid CIty sinned COMULYV of San 
I: Palicisco in thie tnatter of the estute of the enic Jobin (sordeon, de. 
ceased, showing that he had paid over the moneys and delivered up 
the property of the said estate In accordance with the directions of 
the dle cree of dis tribution }? re Vieusly bik: ele by the “std probate eourt, 
ane hh il complied 11) all re — VN ith the tertiis of the =r dee ree, 
and bisa pre rformned all the nets lawfully rer juired of hi! lil 

Anid if having re li shown te this sald prrotvate court that the ssid 
estate had been fully administered, and that mo other prrenyne rty rt'- 
higined ae thre hiaatieds co] thie std |’ I} Clark, iim stile Fr eNecutor, cunned 
that no further acts remained to be performed by him as such ex- 
ectitor., it Wiis, onl the - thy af iv of —— ry, Pseit, at the citv of San 
Francisco aforesaid, by the said probate court, in virtue of the power 
and authority lawfully vested there:n, duly ordered, adjudged, and 


decreed that the said PP 


Bb. Clark, executor 
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“and faithfully discharged thie duties of lis trust, ana he Ww: 


and there, by the said decree of the said probate court, W 
absolutely discharged from all further duties and responsib! 
such exe itor, ania his sata 
cree then and there | 
distributed and the 
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mentary issued thereon to the plaintiff as executor of the last will 
and testament 6f the said deceased. The said certified copy of said 
record was from the surrogate’s court in and for the county of Kings, 
in the State of New York. 

‘To the admission of the said certified copy of the said record in evi- 
dence the defendant, George D. Snow, by his counsel, objected, on 
the ground that the same was not competent or admissible to prove 
that the plaintiff was or is executor of the said last will and testa- 
ment of the said deceased, as the said plaintiff has in and by his 
complaint ¢a alleged; and the said defendant, by his counsel, claimed 
and insisted that to authorize or entitle the plaintiff to bring or 
maintain, as such executor, an action in the State of Minnesota, he 
must establish the fact that he is such executor by the proceedings 
and records required by the statute of the State of Minnesota per- 
mitting an executor appointed in any other State or county to com- 
mence and prosecute, In his capacity of executor, an action In any 
court of this State. Ana the said judge did then and there give his 
opinion and decide that the said objection was not well taken, and 
did overrule the same and admit and receive the said certified copy 
of said record in evidence; to which opinion and decision of the: 
said judge the said defendant, by his counsel, did then and there 
except, and the said exception was allowed to be taken. 

The plaintitf, by lis counsel, then offered in’ evidence an exem- 
plified copy of a Judgment roll inan action in the supreme court of 
the State of New York, in the county of Kings, in that State, com- 
menced by Eunice Chapman against James W. Brooks, John CGor- 
don, and James Root. A copy of the said roll or document, except 
the statement of the evidence and proceedings upon the trial of the 
said action contained in the same, is hereto unnexed, marked a. 
and made a part of this bill of exceptions. 

To the admision of the said roll in evidenee the said defendant, 
Cicorge S. Snow, by lis counsel, objected,on the ground of variance be- 

tween the judgment mentioned in the conmplaint in this action 
1254 and the judgment (if any) shown by the said roll. In the 

complaint in this action the judgment is alleged to be against 
John Gordon alone, while that mentioned in said roll is against 
John W. Brooks, Jolin Gordon, and James Root. The said judge 
did then and there decide that the said objection was well taken 
and did sustain the same; but it appearing to the said judge that 
the defendant was not misled or preyudiced, he then and there rave 
to the sald plaintiff leave to so amend his complaint as to allege the 
sil judgment to be agaist the said John W. Brooks, Jolin Gor- 
don, and James Root, that being in accordance with the practice of 
the State court adopted by this court; and the said plaintiff, under 
and pursuant to said leave, did, before judgment, so amend his said 
complaint; and to the said decision of the said judge, granting to 
the said plamtrl said leave so toamenad his said complaint, the said 
defendant, by lis counsel, did thy hi and there except, and the salad 
eXceptron was allowed to be taken. 

The said defendant, by his counsel, did then and there further 
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object to the admission of the said roll in evidence for the following 
reasons : 

1. Beeause the said judgment is not, in and by the plaintitf’s 
complaint in this action, sufficiently pleaded to admit evidenee 
thereof. [tis not pleaded of record or that the court in which the 
said judgment was rendered was ever held by any judge or judicial 
otlicer. 

, 4 Because the sald rol] does not contain any proper or COTE pe- 
tent evidence of any judgment whatever. [t only states In general 
descriptive terms or language that Judgment was entered, but when 
or how or Where Is hot stated. It does not contain ib COPY of the 
record of the jadgment, and such record, or a properiy proved copy 
of it, Is the only Competent evict nee of its existence. The stiute- 
ment in the said roll that Judgment was rendered is mere hearsay 
that a judgment exists, and is not evidence of its terms or contents ; 
canal 

%. Beeause the satd roll does not contain any suggestion of the 
death of Eunice Chapman, by whom the action was commenced and 
prosecuted to verdict, or any evidence of the substitution of the 
plaintiff as executor of her will as plaintith in said action. It does 
hot contain anything to, show that thi judgment mienitioned in it 
Was founded upon the pleadings and verdiet in faver of Eunice 
Chapman; and without evidence to connect the judgment in faver 
of (roorgve MM. Chapman, executor, WCc., with the pleadings ane Vcer- 
diet in favor of Munice C‘}ivporenaan, deceuss A thee re ois het any predi- 
eate for the Judgment. There is not, in fact, any evidence to show 
thieat Munice Chapin is dead. °° 

The suid judge diel then nial thie rt rye his Opinion and decide 
that the said further objections of the defendant te the admission of 
the said roll in’ evidence were not. nor was either of them, well 
take ll, and did overrule the scree. anid codmoit and receive the sited 
roll in evidence, and did decide and determine the same to be com- 
potent and sutticient evidence to prove and establish a judetent mn 
favor of the plamitil as exectlior, We... agaist the said Jobin W. 
Brooks, John (iordon, and Jat - Re iT. sinned that thi “ilhie’ Were ~til- 
fichently pleaded by the pelearnatiel 1) lis Cotnpelarnt Iti this cetieds : 
and to the said opinion and decision of the said judge, and to each 
and every part thereof, the satd defendant, by has counsel, did) then 
and there except, and his said exeeption was allowed to be taken. 

The plainti®, by his counsel, then offered in evidence a certified 
copy of the record of an order of the probate court of the county 
of Le Sueur. in the State of Minnesota. made at af a regular term 

thereof, hele ut thie otter of thie pileire ‘of porevtocate iti li Sueur 
l2o7 (ity, in sated comnty of Le Sueur, on the Od dav of Jirne, 
IS67, a copy whereof is hereto annexed, marked “Bo At 
the same time the said plamtiPalso offered in evidence a certified 


COPY of the recope oft the sited last Wi | atiel testatnett of Jolin Creel 
don, deceased, and of the deeree of the said probate court of the 


sac eountyv of Le Sueur, tn rele at tle Totiye atid pelanen = Le thie] in 
the said former order, copies Wwhereot are hereto annexed. marked 
wa” 


Sha iste saeenleatarne Fatees 


" a ae ain iii 


™ ; 
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To the admission in evidence of the said certified copy of the 
order of the 5d June, 1867. and of the said certified copy of the 
said will of John Gordon, deceased, and of the said decree of pro- 
bate thereof, the said defendant, by his counsel, did then and there 
object, on the ground that the said papers did not show that the 
probate court of the said county of Le Sueur had jurisdiction of the 
subject of said will or lawful authority to make said order or decree 
of probate of said will. Said objection was founded on the provis- 
ions of section 7 of chapter 49, page 365, of the General Statutes of 
the State of Minnesota. Thesaid judge did then and there give his 
opinion and decide that the said objection of the said defendant to 
the admission of the said order of the said probate court and the 
said decree of probate of said will in evidence was not well taken 
In its application to elther the said order or the said decree, and 
overruled the same, and admitted both the said order and the said 
decree of probate of said will in evidence; and to the opinion and 
decision of the said judge In its application to the said order and 
said decree, and cach of them, the said defendant, by his counsel, did 
then and there except, and his exception was then and there 
allowed to be taken. 7 

The plaintiff, by his counsel, then offered in evidence a certified 
Copy of the record of letters testamentary to Creorge D. Snow and 
Pomeroy b. Clark, executors of the last will and testament of John 
Gordon, deceased, a copy of which is hereto annexed, marked * 1D.” 

To the admission of the said copy of the said reeord of the said 
letters testamentary In evidence the said defendant, by his counsel, 
then and there objected, on the evround that such letters could not 
issue until after the bond required by the statute (Gren. Stat., 367, 
ch. 50, sec. 2) had been given, nor until the defendant and Mr. 
Clark, or one of them, had accepted the trust. It did not appear 
that the defendant had ever accepted the trust or given the 
hond, or that such letters had ever been delivered to him, otherwise 
than hy the recital in said letters “ that George D. Snow and Pom- 
eroy B. Clark, having complied with the provisions of the statutes,” 
&e. The giving of the bond and the acceptance of the trust being 
ly the statute prerequisiti sto the Issuance of the letters, and there- 
fore jurisdictional, miust be pera | by the record thereof, or by the 
production of the bond itself. The recital in the letters that the 
persons mamed as executors had “complied with the provisions of 
the statutes Is not competent evidence that they had accepted the 
trust or elven the bond, nor is the record of the letters evidence that 
the same were ever delivered to the Persons named therein as exee- 
utors. The said Judge did then and there give his opinion and de- 
cide that the said objection to the omission of the said certitied COpY 
of the said record of the said letters festamentary in evidence Was 
not well taken, and did overrule the same; and to the said opinion 
nicl decision if the suid judge the defendant, by his counsel, did 
then and there execpt, and dis sated exception was allowed to be 
taken. 

The plactnatitl hisved viven defendant hotice to produce, tw be used iis 
evidence upon the trial of this action, certain letters, to wit, a letter 


When 


GEORGE M. CHAPMAN, EXECUTOR, &c. S] 


written by the plaintiff to the defendant, dated Gctober 
125; 23d, 1867, and a letter written by plaintiff! to defendant, 

dated November Ith, IS67: a letter from Creorge W. Paine, 
attorney-at-law, of New York, to defendant, dated February 11th, 
ISGS; a letter from the same to the same, dated Mareh 1th, 1S6sS: 
a letter from the same to the same, dated in June, TS6S: a letter 
from Rt. B. Galusha to defendant. dated December 6th, IS6S: a 
letter .from the same to the same, dated December 20th, IS6S, and 
a letter from the same to the same, dated November ISth, [S6s, 
and all other letters received by said Snow from any or either of 
the said above-named persons in reference to said demand. The 
plaintiff, by his counsel, called upon the defendant's counsel to pro- 
duce said letters, but the same were not produced. Thereupon the 
plaintiff, by lis counsel, offered 11) evidence the deposition of the 
plaintifl himself, taken in the city of New York, under a stipula- 
tion, together with certain letters by the defendant (which were duly 
proven), and which It. BD. Cralusha testified he had reeeived from 
}) laintifl, as luis atlorhe V, ave - of Which are here Tor GhneNe “dl, Thhé arke d 


respectively ete! Pete ‘a. 
To the adtiission of the oid le position it evidence the defendant, 
by his counsel, objected, on the grounds: 1. That the said deposition 


does hot suthie le nithy lle ntify any of thes be letters with said notice, 
or sullicie hithy stute the contents of them or either of them (excep 
the letter from plaintitl to defendant. dated Oet. 25d, IS67, the 
original of Which the defendant then cried there produce dd, it COPY of 
which Is hereto LPN dd, marked “1 ), to make the same conmipetent 
or admissible: and 2, That the-eontents of said letters, as the same 
appear in sald deposition, are Immaterial to any issue in this aetion. 
The said judge did then and there give his opinion and decide that 
the said defendants said objections to the admission of the said 
deposition in evidence was not well taken, and dil overrule the 
same and admit and recerve the said ce position In evidence, together 
with the said letters. And tothe said opinion and decision of the 
scl judge the defendant, hy his counsel, did then and there exe prt, 
and his said exception was allowed to be taken, 

The said deposition is tiled of record in this court im this eas 
and in SU pprort of the said coh eye Cliolis abe GNXes prions the defendan t 
prays rr ave tome fe rte thie “illic, atic “UICih eave 1s bere AY crrcanite dd. 
and the same ds he re ot \ rice a part hereof, 

The plaintil, by his counsel, then offered in evidence certain let- 
ters, to wit: Letter a io. Gaalusha to George D. Snow, dated 
November TSth, 1868S: letter from the same to the same, dated De- 
(* tribes r ith, ISOs: I tter trom this siithe to the siibhie’, ] teal [deve lii- 
ber llth. ISOS: letter from the same to the same, dated Dee. Soth, 
PSos: letter from Creoru: 1) Snow to IY I} (ralusha, dated Nov 
~Oth. ISOS: letter from the same to the same, dated Dec. Dttet, TSS 
letter from the same to the same, dated Jan'y I=t, ]Sot ‘TPhie ch 
ferelant admitted that the said letters wer cre rine. ated a Cope ot 
each of them is hereto annexed, marked respectively “J "ROL" 
Vv AQ ep” 

The defendant, by his counsel, objected to the admission of the 


11—‘] 


: 
; 
f 
‘ 
; 
‘ 

? 

; 
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said letters, or any or either of them, in evidence, on the ground 
that the same, and the contents thereof, and e ach of them, were 
incompetent and immaterial to any issue in the case. The said 


judge did then and there give his opinion and decide that the said 


objection to the admission of the said letters, and each of them, in 
evidence, Was not well taken, and did overrule the same; and to 
the said opinion and decision of the said judge the defendant, by 
his counsel, did then and there except, and the said exception was 
allowed to be taken. 


125k The plaintiff, by his counsel, called as a witness in his 
behalf R. B. Garusua, who, being sworn, testified in sub- 
stance as follows: 


I have had several conversations with the defendant. The first 
one was about the time when I brought this suit, in January, 1860. 
It was at Le Sueur, and, I think, after the commencement of this 
suit. He then said the estate of John Gordon, deceased, had been 
administered in California; that the plaintiff’s claim was an unjust 
one, and that he had taken the course that he had to delay the pro- 
ecedings here until the estate was administered in California. — Te 
said that his action lad been influenced by the fact that he regarded 
the claim as an unjust one, and that he thought he could defeat it 
by doing as he did. He expressed a doubt whether the estate would 
pay all the legacies. Ile said his wife had received her legacy, or 
part of it. 


The detendant, by his counsel, objected to the admission of the 
testimony of this witness, on the ground that it was immaterial to 
any issue in the case. The said judge did give his opinion and 
decide that the said objection was not well taken, and did overrule 
the same. And to the said opinion and decision of the judge the 
counsel for the defendant did then and there except, and the said 
exception was allowed to be taken. 


The said witness, being cross-examined, further testified, in sub- 
stunce, as follows: 


The defendant stated to me that the property of the said deceased 
was principally in California and New York. He said that the only 
things of the deceased that he had here were the ¢ lothing and wateh, 
and a few things the he (deceased) had with him. i don’t think 
anything was said by defendant about his being or sal being exe- 
eutor, but there may have been. T knew that Clark (the other de- 
fendant) lived in California, 

Being tarther examined on the part of the plaintiff, this witness 
further testified, in substanee, as follows: 

| understood from the dete nidlant that the property belonging te 
the estate of Gordon was principally in notes for moneys loaned out 
in California, and uncollected. 


The plaintil rested, and the defendant, by lis counsel, moved to 


GEORGE M. CHAPMAN, EXECUTOR, &¢. S35 
dismiss the action on the ground: 1. That the i Haimtil! had failed 
to tin - a cause or to show a cause fe “ Lien avails =| the de fe ried; anit, 
either by ple: adings or proofs: and That the plaimtitl had not 


proved the capacity of executor, in ai hh hesues, by any competent 
evidence—by letters testamentary issued in this State, or authority 
acquired under the statute of this State to sue as such executor: 
and o. That the judgment Inentioned In the record offered and 
rece ived in evide ‘nee varies from that dese ‘ribed in the Clb? rlevinit. 

(This sd point was made—the order or decision allowing the plain- 
tiff to amend his compl unit, as hereinbefore state «l, hav hig heen on 
fact made, but not reduced to writing, when the plaintiff rested, nor 
Wiis such amendment of the complaint in) fret thistle: unitil after the 
trial was closed and the judge had taken the case under advise- 
rient.) 

‘The said judge did vive lis Opinion and decide that the defend- 
wnt’s said motion to dismiss was not well founded, and did overrule 
the same: and to the said opinion and decision of said judge the 
defendant, by his counsel, did then and there EXCept, ane his excep. 
tion Wiis allowed to he taken. 


}25/ Gronce D. Snow, the defendant. was sworn as a witness in 
his own behalf, and testified, in substance, as follows: 


[ heard Mr. Galusha testify. Ile came to Le Sueur: T ean hardly 
tel] Whit | sate Lo bina. The only delay threat | spoke ol te biien Wiis 
11) regarad toa suit between Punt and Chapman (the pli ). L tela 
beinn (Cralusha) that | did) net prep verse Ler PRA this jurclornnas nt. - think 
[ said to him that Chapman avould not own this judgment six 
months, as aman of the name of Punt was suing Chapman for the 
recovery of this judement—that Is for the same Thherhiey and three 
thousand (85,000) dollars more, and it was in referenmee te that suit 
[ spoke of delay. [don’t think there was anything said between 
meand Mr. Galusha about the probate proceedings in Califortia 
| hever qtulitied or aecepted the trust as exeentor under the will 
of Jolin Ciordon, decensed ett ranerseo, Ith C'saliforiita, Wiis feo 
don’s home. He went to California in TSE and resided there after 
that time. tle was a single man. PT never gave any bond as exe 
utor of Gordon's will. DT never miade arn apy 1) the ition te the probate 
eourtor judge of proknt of Lu Sueur cot nnty for letters testann htary 
as executor of said will. | ever piace any Written pplication lo 
the said judge of probsate to do anveiling under the will Crorden 
died at ry house (oti the oth Lats of Mav, IStig. (yj thie | ~t Lat cr] 
June, IS6;. I lett the will an the offiee of the pind cf prpeobosate try due 
Sueur and told the judge of probate that TP wanted the will proved, 
<0 that | eould send it to Mr. Clark, at San Francisco, in California 
(ry thiat dav this judge of predate wave’ Pie a cortith L copy 7 the 


will, which | Serit ter é ‘lark at San bh ranciseo. A\t this rie’ XT hb ering 
of the probate court, Which was on the first Monday of July, PS67, 
the taduge of probate snidd he would aet on the will The w vit Wiis 


then proved in the probate court. LT then told the judge of probate 
that I wanted othicial coples of the will ane probate to sen | te Cal 
fornia. Such pipers as hie Leave: Trae sent. IT never ke plan of the 
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papers that he gave me. If any letters were issued by him they 
were sent to Clark. I never made any inventory or acted in any 
capacity as executor of said will. I never held myself out to Mr. 
Chapman or Mr. Galusha as executor. 


On his cross examination the defendant further testified, in sub- 
stance, as follows: 

I did not know that I received from the probate court letters 
testamentary. I paid the fees of the judge of probate and the ex- 
penses of Mr. Gordon’s funeral. 

(The plaintiff's counsel proposed to the following interrogatory : 
Did you receive into your hands any assets of Mr. Gordon? To 
this question the defendant, by his counsel, objected on the following 
grounds: 1. Because it Was not cross-examination upon any subject 
concerning which the witness had testified upon his direct exami- 
nation; and 2. Because there is not in the complaint any allegations 
touching such assets. The said judge did then and there decide 
that the said objection was not well taken and did overrule the 
same; and to the said decision of the said judge the defendant, by 
his counsel, did then and there except, and the said exception Was 
allowed to be taken.) 


The witness then answered the question, in substance, as follows : 


Mr. Gordon had at my place when he died some clothing, trunks, 
and some other articles, and a watch that he gave me, in the will. 
I took these things into my possession, Ile had not there any notes, 
money, mortgages, or other securities. The whole value of what I 
received might bave been S500. It was about that sum. 

[ never showed Mr. Galusha a certificate or other paper 
125m that this estate was settled up in California. It was not my 
object in my action in reference to this matter to get the 
whole thing postponed until the estate was settled in California. I 
had not any intention to keop the plaintitfin the dark about the 
ease. T answered the plaintiff's letters, and he drew his own in- 
ferences. I told 4talusha not to sue me, as I thought it could be 
arranged, and T never asked any other favor. When | told Galusha 
not to sue [ did intend to get a delay, if | could, so that the estate 
could be settled up in California. I did not tell Galusha so. 


Ona further dircet examination the defendant further testified 
as follows: 


[ referred to the action of Hunt against Chapman (plaintiff) when 
I spoke to Galusha about having it arranged. 

The defendant then ave in evidence, without objection, A dulv- 
certified COPY of the decree of tinal distribution of the estate of the 
said John Gordon, deceased, under his Will, made and entered by 
the probate court of the eltyvand county of San) Francisco. in the 
State of Califormia, on the T1th day of January, IS60, and also a 
duly-certitied COPY of the deeree of the tinal discharge of PLD. ‘lark, 
as the executor of the last willand testament of the said John Gordon, 
deceased, made and entered by the said probate court of the said 
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county and city of San Francisco on the Ith day of January, 1S6o. 
A copy of each of the said decrees of the said probate court of the 
suid city and county of San Francisco is hereto annexed, marked 
respectively “Q” and “Rand made part of the statement of frets 
in this case. The defendant then rested. 

And because none of the said matters of evidence and faet and 
none of the said objections and exceptions so offered and made to the 
opinions and decisions of said judge do appear upon the record of 
the said trial, therefore, pon the praver of the said defendant, hy 
his counsel, the said judge, finding the foregoing case containing 
exceptions to be conformable to the truth, has allowed the same, and 
hereto set lis hand and seal, according to the statute In such case 
made and the rales and course of practice of this court, on the 7th 
day of March, 1S72. 

[SEAL | | Rh. R. NELSON, 
Judy of the U.S. Dist. Court. Dist. of Minnesota. 


sé — 
* ee 


[SEAL. | The people of the State of New York, by the erace of Crod 
free and independent, to all to whom these presents 
may come, Greeting: 

Know ve that we, having Inspected the files and records of our 
Supreme court, at the city of Brooklyn, In the COUTEY of IN ihiges, do 
find a certain judgment-roll remaining there on file, in words and 
figures following, to wit: 

Cuse and harceplions ou the Part of Defendants Johui W. Brooks and 

John Crordon. 


Supreme Court. . 


kunxice CiarMan 
npetinst 
Jounxn W. Brooks, Jos Gonpos. and Jawes loo. 
This action came on for trial on the Lith day of October, 
Pon) «S63, at a cireuit court Leld at the city ol brooks Hh, in the 
county of Kings, before the Honorable Jolin W. Brown, justice, 
and a jury. 


The pleadings in this action are as follows: 
Nui ttous for’ Money. Com. Ser. 
Supreme Court, County of Kings 
MuNickE CHAPMAN 
against - 


Jousx W. Brooks. Joun Gaonpon, & Jaswes Root 


To thie above-nanse | defendants: 
You are hereby <utntnoned anid Poeun 7 to abswer tha cotmplaint 
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of the plaintiff in this action, which is hereto annexed, and to serve a 
copy of your answer on me, at my oflice, No, 200 Broadway, in the 
city of New York, within twenty days after the service of this sum- 
mons Upon vou, exclusive of the day of such service, and if you fail 
to answer said complaint as hereby required the plaimtil! will take 
judgment against you for two thousand five hundred and sixty-six 
dollars and twenty-four cents, with interest thereon from the 1Sth day 
of October, 1SG7, besides costs. 
Dated January 19th, 1865. 5 
GhORGKE W. PAINE, 
Plaintif’s Attorney. ' 


[U. S. int. rev. stamp, 90e., enneeled. G. W. P.. Jam 1th, 1863. ] 


Complaint on Promissory Note. ayee or Bearer ag’st Maker, Two or 
More Notes. 


Supreme Court, County of Kings. 


kuNicke CHAPMAN 
against 
Joun W. Brooks, Joun Gorpox, & James Roo. 


The complaint of the above-named plaintiff? respectfully shows to 
this court that the defendants heretofore, at New York, made their 
promissory note, in writing, bearing date.on the loth day of April, 
one thousand eight hundred and fifty-seven, whereby they promised 
to pay, six months after date, for value received, to the order of 
Issac 1. Tlunt, at 215 Pearl street, the sum of twenty hundred 
sixty dollars ninety-nine cents, and also that the said) defendants 
heretofore, iil New York, rade another promissory hote, i} Writing, 
bearing date on the both day of April, Olle thousanal eleht hun- 
dred and fifty SCVCH), whereby they profiised to pay, for Value ree 
colved, SIX hiotths after date, at Zio Pear] street, the sum of five hun- * 
dred ana five doll ils nial twenty-five Celts ; ana the sad l<ane Il... 
Ilunt afterwards endorsed the said notes im blank. and sold and 
transferred the same so endorsed before the maturity thereof, and the 
plaintit! purchased the “illic SO endorsed, sunicl although thie Sallhie 
said notes became duc and pavable before the commencement of this 


action Vet the defendants have not paula the site Tor any or either ! 

of them. | 
And the defendant further savs that she is now owner and holder 

of the ssuld notes, and that the defendants are justly indebted 

I250 «toher thereupon in the sum of twenty-five hundred sixty-six , 


dollars twenty-four cents, principal and interest, together with 
ull costs, disbursements, and CX Pclises oft this action. sid Interest 
from Sth Oetober, Sov. The said defendants. at the time of the 
execution of said notes, were prarthers under the tirm-name of Gor- 
don. Brooks & Root, and executed satd notes in their said firm-name. l 
Whereot the plaintil demands judgment against the defendants 
for the said principal sum and titerest. 


GED. W. PAINE, . 
Plaintiti’s Atorney. ! 
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County oF Kinas, City of Brooklyn, ss: 


unice Chapman, plaintiff in this action, being duly sworn, says 
that the foregoing complaint Istrue to her own knowledge, except 
as lo the matters therein stated to be on information and belief, and 
as to those matters she believes it to be true. 


RUNTICKE CHAPMAN, 


Sworn to before me this L0th day of January, 1S65. 
C. C. SMITH, JUn., 
Csr of Lhecds. 


Supreme Court, County of ly Ihiers, 


Kunice CHAPMAN 
against 


Joun W. Brooks, Jousn Gornposx, and JAawes Roo. 


The defendants, John W. Brooks and Jolin Gordon, for answer to 
the comiplaint in) this action, SuV threat the \ have no knowleduve hor 
Information suflicicnt to form a belief that cither of the notes men- 
tioned in sated complaint Was ever sold Ly the said Isaae LL. duit, 
hanmied therein, nor that either of them was ever transterred to the 
suid plaintil, and they deny that the said plaintiff purchased either 
of the said notes. 

The sila defendants deny that they have not partial said notes, or 
either of them. 

They deny that said plaintitf is the lawful holder and owner of 
sid hotes, or either of thi Mt, OF thicat thi V are Hidebted to ber in any 
Stlti. 

And said defendants, fora further answer and defence, sav that, 
after the maturity of the notes mentioned in satd complaint, ane 
before the lleg d transfer thereof te said poladntiel, the said firm of 
(rordon, brooks WV oot = ttle 7 the siimie, and eel of thie bea, canned pate 
the amount found due thereon on sueh ~<ettlement, and that the 
OWwher and holder of ~ittel hiotes al threat Titsies Peete rye thie “biatnb so 
paid by said defendants, and that said defendants were then, and 
are still, ( ntitledd to have said mete = and eel of the hh, ade ivered thy} 
to them: ened thev pray that scared poleutnat t] rhea by edpudeed to «e- 
liver said notes to them to be cancelled 

And said dete nilants alse pray that the complarnt tn this aetion 
may be dismissed, and that the plammtil may be adjudged to pay 
them their costs herem, 


tt 


ALEPRED ROk, 
Atty for Lh frndanud Prool Y «A Cravdon, 
128 Proadway,. AY A Vurk (ily 


bevy Ciry anp Country of New York, 
John W. Brooks. one of the defendants in this action, bem duly 
SWorh, saves that he os acquainted With the faets stated oy the beer ep 


Ine answer, and that said answer is true to lis own Knowledge, ex- 


SS 
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cept as to the matters therein stated on information and belie 


f. and 
as to those matters he believed it to be true. 


J. W. BROOKS. 


Sworn to before Hic this LOoth day of March, S65. 


E. P. CLARK, 
Notary Pullie. f ity of N: ft York. 


(Then follows statement of evidence produced by either parsy 
upon the trial of said action and of the p roceedings upon said trial. ) 
The jury thereupon found a verdict for the plaintiff for 84,642. 


Ata =} eclai term of the ~Up rete court, ie ld 1th ghbie | for the County 
s nen ‘ 
f Kings. ail thie CItV hill | 


,1n tpe eltv f Brook] Vil (yt) the 1st day 
of Dec niber, A. 1). ISO. 


Present: Hon. John A. Lott, just: 


GreorGcE M. Cuarpmay. Executor of the Last Wi 


a 


lland Testament of 
Kunice Chapman 


. Deceased, 
mast 


Jousx W. Brooks, Joux Gorpos, and James Roor. 


A motion having been made i this action on behalf of the de- 
fondants dlierein for a new trial of sald action, and after hearing 
counsel for the respective parties, it is ordered that said motion be 
dented Without Costs, 


A COPY 


, 
a) Porechiie Court Count Kin 
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GEORGE M. CHAPMAN, EXECUTOR, &€. Sv 
Supreme Court, County of IN nes. 


GEORGE M. CuarmMayx, Executor of Eunice Chapman, Deceased, 


Plaintitl, Respondent, 
JOUN \WV. BROOKS. Jous Ceo POON. git) J LVibcs Roo, Defendants \ be 
| 
ieer lits 


(FENTS: Please take notice that John W. Brooks and John Cor- 
don, two of the defendants above named, hereby appeal to the gen- 
eral term of this court from a yu wiient entered th rein on the bth 
dav ot January, A. 1). IS6o4, in favor ot unice Chiatpernan, orl 
S4.750.80 and from each and every part of sach jadgment 

Dated New York, Janaaryv 7th. bse 

Yours, «e., LLERED ROB, 
Atty for Appellant. 


70d. N. Stearns, clerk, Xe.: Ce ore W. Paine, sq Satt'y lord spr 


Supreme Court 
At a general term of the supreme court, held for the State of New 
York, at Poughkeepsie, in the county of Duteliess, on the P2th day 
of May, A.D. Ist. 


Present: Hon. John W. Brown, Jolin A. Lott, Win. W. Serughana, 
Jos. FF. Barnard, justices. 


GEORGE M. CuarmMayn, Executor, Xe 
aepetiust 
Jous W. Brooks and Others 


Judgment and order refusing a new trial aflirmed with costs 
[U.S. rev. stamp, 5e., eaneeled. | 
Opinion by Justice Brown 
Copy decision, 
Wo ob. SHELDON, Chel 


Supe mie Court 


GeorGE M. CiarMan, Executor of Eunice Chapiuian, Deecased, 
Phscrititl anid Presprootiede hil 


TILA 
JON W. Brooks and Onn (aes beeeN Livayels hed | with J \\i 7 RoorT. 
Defendant and Appellant 
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This action having been brought toa hearing uponan appeal of the 


defendant-. Jolin W. Brooks and Jolin Grordon, troy hderment 
| aay, eyite ree at revyy daa tla otter Of the clerk ol iti rs cambityv, on thee 


lth) dav of January A Ud. JS0-4. in favor of the Avove-hamied 
mlaintif?! and against the said Jolin W. Brooks and John Gordon 
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“Fourth.” Thereby give and bequeath unto Agnes Cecelia Cor- 
nell the sum of two thousand dollars (82,000). 

‘hifth.” I he reby ceive and beque ath unto Margaret Gordon Rus- 
sell the sum of six thousand dollars (36,000). 

“Sixth.” [hereby give and bequeath unto Isabella Smith, wife of 

James B. Smith, the sum of six thousand dollars (86,000). 
120 “Seventh.” I hereby vive nd bequeath unto Janette Rus- 

sell. now known as Janette Swift, the sum of one thousand 
dollars (81,000). 

: Rieghth.” I hereby ely and beq jue ath — Anni t Maria Russell, now 
known as Anna Maria Th I Pson, in sum of four thousand dollars, 
which said sum shall be paid by my executors unto Mr. Thompson, 
whose adopted daughter the said Anna Maria now is and with whom 
she has lived sinee a small child, to be received = held by the said 
Thompson in trust for the said Anna Maria Russell until she arrives 
at thea ftwentv-one vears: the said Mr anes ishall pay over 


to the said Anua Maria the fullsuin of four thousand dollars, together 
with the interest read thereon, provided if it shall be necessary to 
use any port! rt terest of said money for the benetit and proper 
\ ly nit og ee = tL AN \I ir! ? thie - id \I - Thor 1" pson Cah do 
<o upon obtaining the free and full consent and permission of the 


suid Anna Maria Russe! ind oT hereby destre that the said Mr. 
Thompson shall reeers id exeeute the above trust without being 
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(GEORGE M. CHAPMAN, EXECUTOR, «C. 4 


said Margaret Elizabeth ILewit or her Jer husband, of which Lam 
the owner or Interested in ahiyV Tiahiter, save und except Ole brotnse, 
being the house purchased by me of J. TL. Porter on or about the 
tirst of May, ISG. And | also vive nid bequeath unte the sith 
Margaret Elizabeth Hewit, and to her heirs, subject to the following 
conditions, the sum of two thousand dollars (S2.000), the said) sum 
of money to be patel by mv executors unto George D. Snow. to be 
received by him and held in trust for the said Margaret Elizabeth 
Hewit, and the heirs of her body, during the natural life of the said 
Margaret Mlizabeth Tewit, and at her death the said sum of two 
thousand dollars shall be pata 1 equal proportions to hier chiledre ll, 
provided they have attain 7 the ere of twe HtV-one Vears, if Diet, the 
suid money shall be retained by the trustee until they attain the 
age of twenty-one vears, When the same shall be paid to then, 
Jeo tovether with the rite res thasit ray have secunmulate 7 this re- 
Ol) after the chenth of thie sitll Marevaret PALE thy llewit sinned 

the time each child attains the said ave: and the satrd trustee shall 
tuke and receive the said sum of two thousand dollars to the use of 
the said Margaret and her children, and shall properly, liomest! rt 
ane fairly invest the same dn such tanner that the same may bring, 
at least, as much Interest as would be drawn by United States stocks, 
cunied 11) such Piskdlbier thrsat the Interest therem shill bie prsutel at lest 
ohee Teach vi ary ainied thie sled trustes shill pavorcatise tor bre prite titite 
the said Margaret: Elizabeth Pewit) vearly the amount of interest 
realize do trom the <uld two thousand dollars, att r cleedtr libie the ox- 
pense necessarily incurred tn tuvesting, collecting, and attending to 
the satd trast find, and pon her death, if her heirs are mot of age, 
to necumulate the terest tor eae tuntil thy Voare of age 

Twelfth.” [give and bequeath unto Laura Merrit the sum of 
one thousand dollars 8] 0000). 

Thirteenth.” [To give and bequeath unto Jane Gordon Kaith 
the stm of four thousand dollars ¢8 4,000 

‘Pourteenth.” TP give and bequeath unto Sarah Ann Koithn and 
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Ulite Croeorglabina Noniithin the sums of <tx thousand dollars O860000)) 
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to ench of them. which said sums of six thousama dollars. for eaeh 
of the girls, Sarah Ann and Georgianna, shall be paid by my ex 
ectitors unto Creorge D. Snow, one of the executors herein appornted, 
cunied thir sd =liliis ot SIX thiotmscanie deol] its, for ¢ ced. =f) itt I be senile 
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Clark, of San Francisco, Cal, the sum of one thousand dollars, which 
stina shall be pratel to hina in United States vold coin or its equivalent. 

Y Nineteenth.” | hereby v1Ve and bequeath unto John Ciordon 
Clark, of San francisco, Cal., the sum of tive hundred dollars (S500), 
Which amount shall be paid in United States gold coin or its equiv- 
alent. 

*"Pwentieth.” After payment of all my debts, funeral expenses, 
tndthe pavientofall the legacies and amounts hereinbefore specitied, 
L hereby vive cnid bequeath unto Creorge 1). Snow, one of the ex- 
ecutors herein named, all the residue of my property, real and per- 
sonal, and personal cicets, including trunks, wateh, clothing, &e. 

* Lastly.” [desire that the settlement of my estate shall be made 
by mv executors In such reasonable time as the same can be done, 
without sacraticing the property, and that the said legacies and 
amounts speciticd herein should be paid tothe proper parties In United 
States currency or current funds equivalent thereto, except as spcc- 
tied above tu the legacies to PLB. & Jolin Gordon Clark, which are 
to be pard incom. And T desire that the trustees appointed herein 
forany purpose orto rece:ve any trust fund execute and perform their 
trust without berg req ftoviveany bond or security for the fulfill- 

otment thereof only to receive the money in trust, and carry out 
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GEORGE M. CHAPMAN, EXECUTOR, &C. hy 


order ot this court, dated on the 3d leis of June, A. D. 1867, for 
proving the last will and testamy hit of John Grordon deceased : and 
Whereas It appears to the satisfaction — that the notice of the time 
and place ot hearing the proot haere ot beac I) iq) viven iis Fe quired 
by the statutes and the satd order made in this cas ‘and whereas it 
cp pecars tw thie suitisfaction of this Court Dy thie evidence cl J, II. 
Swan and E.R. Smith, the subscribing witnessess to the sard will, 
who were each duly sworn and examined «in regard thereto before 
the court at the said July term thereof, that the said will to which 
this is annexed is the last Will and testament of the said Jolin Gor- 
don, dec ased, bhi Te srened, eNecutl do and prulelistie dt bv bermias sucli, 
and that he was at the time of executing and publishing the same 
of sound mind and memory, and that the said will was executed in 
all particulars as required by the statutes of this State; whereas it 
Was then and there ord red and qdeereed that the said will be al- 
lowed and admitted to record by this court 

Now, therefore, be it It membered that cot) this 1 =f day oF huly 
A. D. 1867, the last will and testament of Joln Gordon, late of he 
Sueur, Le Sueur COUNTY, Minin Sola, Lv Ing the within iustrument 
hereto annexed, was duly proved before me, Wim. Bacon. judge of 
probate in and for said county of Le Sucur and State of Minnesota, 
and was by me allowed and recorded as and for the last will and 
testament of all real and personal estate of the said) Jolin Gordon, 
deceased, and that the said will anid testiitnent ane thie prrools aie 

examinations and orders thereon are daly recorded in this 
l2ow office, and the executors therein named are herebw fully 

empowered to execute and carry out the provisions of the 
said will. 

In witness whereof. T lave hereunto set mv hand and atlixned the 
sen] of said Court, al Le Su ur City, bh) Seidel COMLTLTN of Le Sueur, State 
of Minnesota, this ]~t day ot July, a2 [Sty 

[SEAL | WILLEAM BACON, 
Aly of Probat 
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In Probate Court. Special Term 


STATE OF MINNESoTA, | 
County of L. Nu fr. } 


: edward Harty, judge of thr pre bate court of said COUnLY, cde 
hereby certity tliat | bisive conpared thie ptihie Ned Copies of the last 
will and testament of John Gordon, deceased, and the eertitieate of 
probate attached thereto, with theo ved in said 
probate registry, cilie ( thi: it en Sihniec is a true an) oe thereot and of thie 
Whole of said original recor 

aT testimons whereof | “bie hereunto subsertbed iV bhaatnne atid 
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attixed the seal of the protuate court of sard county at Pe Sueur. in 
; pr.) J f Fy) | ‘ some 

said county. this well CLEVE 60] enmruanry. \ |) | Pr 


EDWARD HAR 
Pioheate Judge of Le Sueur Cor ve “ities 
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GEORGE M. CHAPMAN, EXECUTOR, &¢ 17 


testamentary In the matter of the estate of John Gordon, deceased, 
with the original records preserved in said probate registry, and that 
the same Isa true COPS thereot and of the whole of said orlvihal 
records, 

In testimony whereot [have hereunto subfseribed | miv namie and 
atlixed the seal of thi probate courtof said county at Le Sueur, in 
county, this 17th day of February, A. DP ISTO 

LOWARD BHARTY, 
Judge of Probate of Le Sueur County, Minn 
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Orrick or Reeaisrek op Drkps, 
Le Stecr Country, MInnesora. 
Le Strtrn, Ocloher Soh, PSa7 

George M. Chapman, Esq., New York cits 

Drar Str: Yours of October 25, introduced by J. M. Bradstreet 
& Son, came to hand this dav and contents noted. TP have been 
aware ot the judgment Vou ~proke cof Foor seotines Cbdaye ania have re 
garded it as all unjust claim is far ias Jolin (roredote Is-comeerned | 
understand the facets to be Heariy is follows lin the vear PS6a J. W 
Brooks was indebted to some parties in New York sone 84,000, and 
it Was arranged that thie shouted trike Caeorelod), brooks thie Root . 
notes for the debt of Brooks, payable at certain times aud terns 


agreed Upon, Which notes Was eiven, and as fast as they became due 
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OrricE OF THE Reatster or DEEDs, 
Le Sueur County, MINN., 
Le Sueur, Nov. 20th, 1867. 
G. M. Chapman, Fsq., New York city. 

Drarn Str: Yours of the 4th came to hand in my absence to Chi- 
eago, and I see you make a different story about that Judgment than Le 
I was aware of. It will be necessary for you to send an exemplili- 
cation of the judement-roll that the same may be filed in the pro- 
bate court of this county: have full copies made of all the papers 
and certified by the clerk of court, and also a certification of a judge 
that the clerk is all right: get up all the papers with care or [ can- 
hot get them through the court, as there Is quite a number of heirs, 
and some would not wish to have the claims proved if they could 
help it. 

There is plenty of time to see if it cannot be collected out of 
Brooks, for the estate of Gordon cannot pay much before one year 
from this date, if as soon as that, for it is very much seattered. 1 
am in hopes that the matters will be arranged by Mr. Brooks before 
it will be hecessary for you to look after the estate of Grordon, but if 
it cannot be send it on here. 

Respectfully yours, GEORGE D. SNOW, 


“oq,” 


Received June 5th. Wrote to know when he would pay & 
Whether claim would be disputed. 


Le Sceur, Miny., June Oth, 1868. 
George W. Paine, Esq. 

Drank Sin: T have reeeived several letters—vours in reference to 
the claim of Mr. Chapman. T cannot hurry the settlement of the 
(rordon estate any faster than if Is being done, ania | do hot see how 
any other attorney will help the hatter, buat he Is ait liberty to do 
with his claim as he SUCs tit. 


Respectfully vours, GEORGE D. SNOW, 
1252 oy” 
Le Screur, Miny., February 20th, 1868, ‘s 
Croorg WV. Paine, bsg " New York city. 
Sin: Yours of the 1th Feb., with exemplitication of judgment in 
favor of (i. ".: Chapman, lias been) recerved, and | tinned that they 
are sufficiently full for my use, but if anything is necessary [ will 
Write for thier. 
Respecttully yours, GeORGE D. SNOW, 


~ 


GEORGE M. CHAPMAN, EXECUTOR, &¢. wy 


a dd 


J. M. Brapstrrerer & Son, 
IMprovep Mencantine AGENCY, 
New York, Oet. 25d, 1867. 
To George D. Snow, Esq., Le Sueur, Minn. 

Drak Sin: We have given your address to G. M. Chapman, Esq., 
of New York city, and have assured him that, to the best of our be- 
lief, any business committed to Vvour charge will be faithfully iat- 
tended to at moderate rates. 

Yours most respectfully, 
J. M. BRADSTREET & SON. 


To Geo. D. Snow, Esq. 

Drar Sir: Above, [hand you letter of introduction from our 
mutual friends the Bradstreets. [also enclose transeript of a judy- 
hich obtained by he, as executor of miy repent tae f in) the Up Pete 
court, Kings county, against John W. Brooks, Jolin Gordon, and 
James Root, docketed Jan’y 4, 64, for 84.75.80. 

We are informed that the said John Gordon died in your county 
in May Jast and Jeft 854,000 tn cash lent out in California, and other 
property, and in his will appointed PLB. Clark, of St. Franetseo, 
and vourself as his executors, and that the hrohey Is HOW TN Vour 
hands as executor. We therefore enclose you this traniseript of judg- 
nent to prove our claim upon said estate, and if farther proof is 
necessary under your laws vou will please Inform us by return mail 
Whit Steps, if anv, are hecessary for us to tuke to recerve this 
hioney. 

If you can remit it to us without employing others we shall be 
happy to allow vou the usual coms. 

Trusting to vour kindness and good offices in our behalf, 

I remain respectfully, vour ob. serv't, 


(i. M. CILAPMAN 


Direct to bax No. 182. prost ofliee. 
Please answer by return mail. Sinee writing | find TD have another 


puredornane hit cuean nist the same Persons, doeketed May 1) Gb tor SOLO 4, 


the proof of which T will send you When Vou diforui: tu whit Is 


Hecessaky, 
Creorge 1}. Spow, Listy. Le Sueur, MI 


Deak Sr: George \I C'liatomaan, of New York, as ex. of Ente 

C'}ispemian, hhais placed ae Thi \ bisutieds hor collection Ven helene 

ear rhietits aorniist Jolin (sordon chiitl others ery ie jfol 

and the other S6).64, Jan’v 4 and May 1% TPsed. Tam in- 
Cornice that vou are the executor of Mr. Grordon 

Please answer by next mail as to how you can arrang the matter 


Yours respectfully, RK. BGALUSHA 
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Saint Pau, Minn., Dee. oth, 1868. 
Geo. D. Snow, Esq., Le Sueur, Minn. 

Dean Sire: Tam just in receipt of a letter from G. M. Chapman, 
ex., &e., who informs me that there is not the most remote prospect 
that Mr. Brooks will pay a dollar on the two judgments against Mr. 
Gordon and himself; that he repeatedly declined to pay, and ecan- 
not be forced to do so. 

Mr. Chapman tells me that it will be useless to delay proceedings 
on the judgments in the hopes of getting anything out of Brooks, ' 
and im-tructs me to institute legal proceedings without further 
delay. 

| hope, however, that the matter can be arranged without any 
such resort, and trust to hear favorably from vou in that respect by 
next mal, 

Yours truly, R. Bb. GALUSITA. 
os 


Saint Paurt, Mins... Dee. 11th, 186s. 
Geo. D. Snow, Esq., Le Sucur, Minn. 


Deve Str: Yours of 10th inst. is at hand. 
The judgment can be assigned to you in case vou desire to hold 
Itasacluim against Brooks, ag’st whom the judgment is valid, and 
could be enforced in case he had property out of which it could be \ 
made. Mr. Chapman writes as to this that it cannot be collected 
from him: now, the reason he resorts to other parties, Mr. C. does 
hot authorize me to make any terms—simply directs me to collect. 
| presume, however, that he would grant some indulgence on a part 
of it. Tf vou will make me a proposition to arrange by paying part 
down, with short time on balanee, | will submit itto Mr.C. Please, 
however, io do sv without delav, as Mr. C. seems verv urgent in the : 
Matter, and tiny instructions are to proceed without delay. 
Respecttully vours, R. Bb. GALUSILA. 
ee Oy 
saint Paus, Dee. 50th, 6s 
(, rere Dos ‘oo Ye Le S vr Mian 
DEAK S L rave Cell oNPectinigg IOP son dave sot proposti-« 
Uioti froma vou mn regard to the claim of Mr. Chapman. Will vou 
be wood ©) lvl to Write tne, on receipt of this, what Vou pro - 
I2ta pose to do mn the matter, as [do mot wish to commence any 
us iVolded 


Truly vours, Rn. ob. GALUSITA 


“|  Muisnw.. Nov. 90th. 1868 
It 1} (ial tstbaa, “ty 
Dear Str: Yours of the 18th came to hand by last mail. In 


GEORGE M. CHAPMAN, EXECUTOR, &€¢. 10] 


regard to the judgment of Chapman, [ shall have to write Mr. 
brooks, in New York city, about it. T supposed it) was arranged 
by him before this time. Twill write again as soon as | hear trom 
hin. 


Respectfully yours, GEORGE Do. SNOW, 
| ” 


ha Sceurn. Mins... Dee. 10th. S68. 


R. bb. Galusha, Esq. 

Dear Sin: Yours of the 6th came duly to hand ane contents 
noted. 

Cannot the judgment be assigned to me and on what terms ” 

Chapman's lawyer once offered to sell the claim, but did mot state 
any terns that he would usSIpn It for. It Chiatprian has got a Valid 
judgment it seems to me that Brooks should pay his proportion. 

Let Hie hear from vou before Vou po any further. 

Respectfully yours, GEORGE D. SNOW, 
<a 8 
Le Surur, Miny., Jaw y Ist, 160 
Rt. Bb. Galusha, Esq. 

DeAR SIR: Yours of the Doth 1) S. received, and also one seve ral 
days ago, which T did not answer, for the reason that Thad no prop. 
ositions to submit to Mr. Chaproan. 

| have Heo taney OF etlects of Mr. Ciordon's estiite, whit I Is how 
being settled in California, the property being there, and is managed 
by Mr. Clark, the eXeculor, Whio Will cite tel to all such pegatte I's, | 
have no doubt. 

Truly yours, GEORGE Do SNOW 


‘4. ” 
2 


Lhe pee of Distrifn hivri of feostatte. 


Ih thie Probate Court of thi City and Counts of San "parneiseo. State 


of California 
In the Matter of the Estate of Jouwn Cronpon, Deceased, 


-. i}. Clark, the executor of the last will and testament of Jobin 
Ciordon, deceased, having, on the Pith dav of December, A.D. 


1} 20, 1SOS, tiled it this Court lis yr Liteon, = ttibee forth. atmone cot die r 
ratte rs, threat his accounts have been tin: ik settiodd: that all 


the debts of said deceased and of siile| eostrile eityed thy CAPM ~i i’ ate 
charges of administration have been patd; that a portion of said 


estute remains to be distributed to the residuaryv legatee of satrd de- 
ceased, and praving for an order of distribution of the residue of said 
estate obnothy this ‘i reons entitled 

And this court having thereupon, to wit, on the day aforesaid, 


ft ‘ , — ¢ 
tirer call persenis inter sted) in said) esta tor be 


, 


rade an order dire: ‘, 
anid appear before this court. at the court-room thereof, on Monday, 


a 
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the Lith day of January, A.D. TS69,at eleven o'clock a. m., then and 
there to show cause whiy an order of distribution should not be made 
of the residue of said estate to the residuary legatee named in the 
last will and testament of satd deceased according to law, and direct- 
Ing a copy of said order to show cause to be published for four sue- 
cessive weeks, before said cleventii day of January, A. D. 1869, in the 
San Francisco Daily Times, a HeWspriper printed and published nh 
the CIty and counLY of San I raneisco, 

And at satd hour on said 1th day of January, A. D. 1S6%), 
upon satisfactory proof of the due publication in said newspaper of 
sila order to show cause for four SUCCESSIVE weeks before sata eley- 
enth day of January, A.D. 1869, as directed by this court, the said 
executor appearing by his counsel, i. B. Mastick, Esq., and George B. 
Merrill, Esq., theattorney appointed to represent the minor heirs, being 
present, this court proceeded to the hearing of said petition, and the 
Inventory cna Appraise ment of sald estate, the tinal accounts of said 
executor, the decree allowing and settling the same, and the decree 
of due publication of notice to creditors, tovether with other docu- 
mentary and record proofs, were offered and put In evidence, and 
the said executor examined under oath in open court; and it appear- 
Ine tv the sutistuction of this court, from suid documentary ani other 
prools ana sitid examination of sid eCNeCULOr, that the sald ‘¢ Lb. 
Clark duly qualitied as such executor on the 26th day of August, A. 
DD. IS67, and thereupon entered upon the administration of said es- 
tate. and has ever since continued to administer the same. 

That due and legal notice to creditors was published, and that a 
true tuventory anid ipepePaise da nt ol sila estate Were duly made and 


| 
returned to tiils cou! 


rar : ' ’ ’ . ‘ ‘ 
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GEORGE M. CHAPMAN, ENECUTOR, &€. Los 


estate as per the terms of the last will and testament of said John 
(sordon. deceased : 

Now, on this the said eleventh dav of January, A.D. 1S69, on mo- 
tion of EF. B. Mastick, Esq.,counsel for aid executor, the said George 
b. Merrill, Esq., attorney for the minor heirs, being present and con- 
senting, he exceptions or oly} etions [ny Ine tiled or made bv any per- 
“Onl Interested in) the said estile or othe rwise, it Is hereby ordered, 
adjudged, ania decreed that all thie ucts anid proceedings of sit 
executor as reported te this court, and cs ap pearing tipron the r cords 
thereof, be, sini the Sutne are bye reby, pryperove | nied contri dd, the 
residue of said estate of John Gordon, deceased, hereinafter partieu- 
larly described, and now remaining in the hands of said executor, 
and any other property not now known or discovered which may 
belong to the said estate, or Im which the satd estate ray have any 
Interest, be, and the same is hereby, distributed as follows, to wit: to 
the sited (reorge 1}. Snow, who I~ Phiddade d Iti said last will anid testi- 
hiechnt as residuary legatee. 

\nd itis further ordered that the said DP. DB. Clark, exeenutor as 
afore sit, Upon precyerene rit anid delive ry of the “iil residue, is herem- 
before ordered, and upon filing due and proper vouchers and receipts 
therefor in this court, be fully and tinally discharged from: lis trust 
as such eNecutor. 

The following is a particular deceription of said residue of satd 
estate, referred to in this decree, and of which distribution is ordered, 
cud ypuredor d, and decreed as aforesaid, to wit 


Chiat ecertaip fiftv-vara lot situate. Iwi ov. stl 1 bo brie in the eitv and 
county of San lraneiseso, State of Calitornia, and known om the 


obli jal ideayy cf “site CILN il leot No ~> TEL telew'k tye ED. Wester seehedituon 


Personal property 


The sum of thirtv-cight dintdred) ated seventy-nim ' «dollars 
(SOSTOOb) cash oon lraned on Lonitted) States crorlad Col: gas he Cred 
lain promissory tote, secured bv portgace on il estite titsites an 
the citv and county of San Franet- tor four thousand dollars 
(S4$.0000) made by ©. Revnolds, and which will mot be due and puny 
sabole bi fore the Sth dav of \| y. [So 

It is further ordered that a certified copy of this deeree be re- 
corded in the othice of the recorder of the citv and county of San 


francisco 
ShLDON S. WRIGLEE, 
he of fy dudes 


(Written across the fies 
Recorded in) thie Dilte Orprthecotintv recorder of the ery at Meounty 


of San Francisco, Januar leo, PSO) at DD main Peaist 12 om Loiloen \\ 


of miscellaneous, pocagee y Aphes | 
EW. LEONARD. 
cnt Deve j Levy 
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Orrick oF THE County CLERK OF THE Ciry AND COUNTY OF SAN 
FRANCISCO, 88: 
I, Washington Bartlett, county clerk of the city and county of San 
Francisco and and ex-officio clerk of the probate court thereof, do 


hereby certify the foregoing to be a full, true, and correct copy of 


an order duly made and entered upon the minutes of the said 
court. 
126d Witness my hand and the seal of said court this 12th day 
of January, A. D. 1869, 
[SEAL | WASHINGPON BARTLETT, Clerk, 
By M. MoNELLY, Deputy Clerk. 


ge 
inal Discharge of Iereeutor. 


In Probate Court of the City and County of San Francisco, State of 
California, 


ln the Matter of the Estate of Jos CrORDON, Deceased, 


P. B. Clark, the exeeutor of the last will and testament of Jolin 
Gordon, deceased, having this day duly presented to this court sat- 
isfatory vouchers showing that lie has paid all sums of money due 
from him, and has delivered up, under the order of this court, all 
the Property of said estate remaining in his hands to the party eli- 


_ 


tithed, and in particular having produced the receipt and acknowl- 
edgment of George D. Snow, the residuary legatee, named as such 
in the last will and testament of satd deceased, showing that he has 
patd over the money and delivered up the property of satd estate in 
accordance with the directions of the decree of distribution made by 
this court on the eleventh day of January, A. D. 186, to the residu- 
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ct 
the trust settled abd Closed, and the said executor is at rebv re leased 
Irom any | 
Dated January ‘2th. PNet 
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SELDEN Ss. WRIGHT, 
Pivcharte din 
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OFFICE OF THE COUNTY CLERK OF THE CiITy AND CoUNTY OF SAN 

FR ANCISC - 

I, Washington Bartlett, county clerk of the city and county of San 
Franeiseo and ex-officio clerk of the probate court thereof, do hereby 
certify the foregoing to be a full, truce, and correct copy of an order 
duly made and entered upen the minutes of said court. 

Witness my hand and the seal of said) court this 12th day of 
January, A. D. 186. 

[SEAL | WASTIINGTON BARTLETT, Clerk, 
bv M. MeoNALLY, Deputy Clerk. 


120 Deposition ih fi rred fey aT Annes / Bill of brceptions. 
In the United States Cireuit Court tor the Distriet of Minnesota. 
(;hORGE MI. Cuarn ae executor of Pouiradee Chapman, Deceased 


is 


Grorce D. Swow and PLD. Crank. Executors of Jolin Gordon. 


, 


Interrogatories to be propound d tothe plamtitl, George MM. Chap 
man, a Withess Ino plaimtitl’s behalf. 


A Are you the plamtil im this action ? 

2. What is vour name, age, and place of residence ? 

>. Did vou ever write any letters to the defendant Ceorge D. 
Snow: if so, low were they directed, and what did) you do with 
them, and where are thev if vou kiew ? 

1 Tf vou did write such letters, did) vou preserve copies thereof? 
lf SO), aklilieN = reli COP =~ to Vour deposition 
» If vou did not preserve copies, do vou recolleet the contents 
thereot? It vou recollect thre Coblletiis, state the contents of suelh 
letters, or as Miany of thet as Vou do recollect the contents of. 

ty Dici Vou Preece ive mhisWers to any Ol sth I I tlers: I] so, to Whit 
ones, ane What has become of such answers“ 


“¢ oun Vou kK row anuvihing cf thie sued Vannat bere of thie polaintitl thitte- 
ricl lw thie Issue = hi rein? I =o, stilt the same as fully as if partic. 
Ulariv interrogated In reference thereto, 

Sept, ISTO 
R. B. GALUSHA, 


»? ° . * * 
Plaintiil Atlorney 


} 


GQeorncke M. Ciarmay, Ex. of Eunice Chapman, Deceased, 


Prob. Crank. Ex’rs of John Cror- 


lnterrovatory to be administered to Geeorgwe ME Chapman, the above 
—_ - 7 
named plamtil upen the taking of his deposition under tlie 


+ ] , . i 
-tipulation bereto annexed 
‘ 


} ? . — 4 + e< . . ’ ; 
It. tp cuktasWwer to thre dbithi dyreet Pte PTPOUALOPY, Vou sab! Vou da 


li—‘il 
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recolleet the contents of the letters therein referred to, or of any of 


them, state the contents of ench of said letters separately and in the 
language In Which it was written, including its date. Tf you state 
that you cannot repeat the language of said letters or either of them, 
then state how you know that the contents of said letters, as given 
in your answer to the said fifth interrogatory, Is true, and are vou 
prepared lO Say, and «lo vou say, Upon your oath, that the contents 
of said letters, as so given by vou, are In every particular true, and 


thrsat you have stated the Whole of the cobtents of each ana every oft 


said Jetters. Tlow many letters did you so write, and what was the 
date of each”? 
A. G. CHATFIELD, 


Atlorine '/ for 1h fl Snow, 


1L26f lt Is hereby stipulated between the plaintiff and defendant, 

George D. Snow, in the above-entitled action, that the depo- 
sition and testimony of the plamti® therein, George M. Chapman, 
on the part of the plamtitf, may be taken before any clerk or com- 
missioner of the United States cireuit court for the southern district 
ot New York Whose oflicial character as such clerk cr commissioner 
shall be sutticiently proven by an impression of the seal of the said 
circuit court affixed to and stamped upon his return hereto: and 
such clerk or conimissioner is hereby agreed upon and appotnted to 
take the deposition of sald withess Upon the foregoing literrogato- 
rics ania Cross-lite rrowatorye » and siitc lnterrowatories and CTss- 
Lnterrogatories shall wo Out With thus stipulation tobe propounded 
to sald withess, after such witness ts produced and sworn to testitv 
bat the truth relative to 


qe" . ; ”“ : 
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Deposition of George M. Chapman, a witness produced, sworn, and 
examined the L-bth day ol October, ae thie Veur cptie thioturssied 
eight hundred and seventy, under and by virtue of a stipulation, 
annexed hereto, ina certain cause now pending and at tssue be- 
tween George M. Chapman, executor of Eunice Chapman, de- 
eoused, plaintill, and (reorve 1). shige cunied ¥ I} Clark, eNectutors 
of John Gordon, defendant, said cause bene in the United States 
circuit court for the district of Minnesota, as follows: 

Gronak M. CuarMayn, being duly sworn, pursuant to the instruc. 


} 
! 


tions hereto annexed, deposes and says: 

In answer to the first direct Interrogatory deponent saith that he 
Is the plaintiff in this action, 

In answer to the second direct Interrogatory deponent savs that 
his hale 1s (reorge \l. Chiaprnan > that by I~ over Hitt vears 7 suere’, 
anid lis pore schit re srdence |~ i" Ni wark an thie State of Ne W ar rsey, 

lho answer to the third direet interrogatoryv, defendant saith that 
he did write letters to George D. Stow: that le directed satd letters 
to George D. Snow, Le Sueur, Minnesota, and deposited them in the 
eeneral post office in the city of New York. ‘The receipt of said 
letters was acknowledged by the said George D. Snow, aud deponent 
believes thre th) too be how an dis proms <<}On. 

In answer tothe fourth direct interrogatory deponent saith that 

lie did Preserve a Copy of one of the “itt letters, which he 
tile Pe nie 
deponent further savs that after he had recerved the answer 
of said CGaeorge D. Strow to lis said letter marked A. whieh answer 
bore date the ZOth Nowermber, PSO, le placed the miatter in the 


Ivy now abhbhenes to tlils CLEP Mos tls, niirkee 


; ' 1 . ‘ 
hands of his agent and attorney, Geeorge We Potne, Esa. of the ents 
’ . , a } ‘ tT. | e+ " . ; ‘ ‘| 4 | 7 
cit Ne +\ York. Wilt C*OoTat Ti tied at ‘ Veg Ee e' at 85h % Wott Lie "«tif 
} } ; } 
’ | . ‘ 
(aooree 1) row, betil CLeprepdye hil at tite te, rié ctiel lj 7 Kee de (“cop bites fj 
: ; i i i 
his satel betters, 
“9? : ’ ] $ te} fey ’ 7 ah ? he ’ } *,? | tai 
bho chbisWer too thie Tithe aire Pyeee ory elepoobped’l =a 7 
; \\ , ‘% I ‘ ’ ’ ' ’ ’? Pil ' 7 
sad Creoree Paine did write several letters as tis ag Oo thie 
. ; . ; ’ 
riled Ceemopere 1) shia et wWweeoks, tiie [| | VeoValrp tel \ |) Ley, 
} +} ; ] \ 
~ 7 
sibied tiie ] (>) i ‘fj ‘ i \ ’ \ ! i [ ’ \I) 
, } ' 
‘ ; ‘ 
| OW revel anel t Telit 
Rit } i*f aL i iT I | { 
‘ ‘ 
‘ itilie ~! ' ' ‘ ' We i> Ps | 5 i I ’ 1] 
4 } 
eiti= Wel te) ~)| | 1) \ ~ \f Fase? Fe) ‘ \ ‘ ; ' ti si p | 
, 
hide! pagic? li i | i ft 4 i A Pris 
} ; 
Phhederdiged l s Tre ly ms Cl ‘yt f 
; ' 
}? prers, ‘ (] =t'bitl I Te) | ( | Tia = 
Peep ie ~! 
4% ’ i’ } } ’ ‘ ’ 
ij ‘sf Pheifd ‘ ' 
1 
; 
Property of] NI ic > ia 
t | Pig ‘*s Lic] ’ a ’ : " ’ ; + j 
i 
. m 
is it in A= li i f . ; ’ 
, 
‘? ‘ ~ i = Pr. - i ! ! ij ij ‘i 
Weill ij trialint]e 4 cot] q*5 Sh 5 ii ' ’ Trae ii] Phil i4 ii il .’ Le call an ! 


7 


\ 


, 
- me 
, 
——d 
A -_ 
— ~~ 
~ “ 
~—— 


~~ 


; 
, 7 
‘ ‘ ry ' : 
; ’ ; f j ; 
5 * DP ’ s*i . ' i \ ines " ia 
’ ‘ ‘ | ‘ a Gr ‘ 
. " . ~ i 
j Sere i? i ~ Sy6 
« 
, i ‘ ' ' ‘ ‘+? 
\ ; ‘ : ‘ . ti ’ sa COUtiTY 
‘ ‘ | aT ’ ° + ? , } ’ . 
\] j f i ee. , - ‘ ‘ i ; » aan L othe 
; 
t ’ ~ } bey ’ 
[rl pi of ' ; . i “* . i : ‘ s? bd . ss Piatiicisco, 
» j i 
| . , , . = , Li ’% | . 
si} j ‘> ae < . €* “ ‘ % il yeu 
, 
} ; \ ‘ _ ‘ 
Peseta =e ~ ; SCT TEM | 
; ; * 
an > , ; ’ i ‘ : I ie] prrenod 
' ~ lin | ryt ' 
=Sih] 1] mo TON PLU dl 
‘ ‘ ‘ 
r : ‘ _ ; .« ne \t j the 


(. M. CHAPMAN. 


" ‘ — ‘. . . 
\ddress box 1752, post of] . York 
‘ 
>? ' F | a | 
. . . . | | P : j . ‘ ‘ 
Plense answer bv return mall ye gitbetiver pueden 
" ‘ ‘ | \ 1 ’ lw ' ‘ . es ‘ 
at’ at » =f Tlie ~ihdale | I ey ‘4 =. 4 | L.? i "re, i’ ‘ Silt will 
setyel Try oe y| = w 7 I i + 


i ii 
® ; ‘ . ; > . . ; 7. ; \ 
\ ’ ‘ ‘| } ; : i ~ \ ‘ae Creel 7 
* , ? ~ ' 
Chisay mn Was eTeres Pie yO eptember, ALD 
ng Ce i e pee eee em ; 
is. tt } i ‘ = i putt? Pritee’ Aa eiiif 
’ ’ & 
. 
+ ’ ‘ . ’ " pPil ’ 
¢) ‘ ¢ | . ‘ , , 
| — of i = ’ es i rlite PTs rane - 
, 
> - . ’ ’ ’ i ? ’ 
? — —— ; i ~ \ Wiis ' teret | i ’ 
‘ = 
» " P es ¥ i —~ * ‘ . ’ | Pri Pepto ; | i 
— a ‘ 
' ’ 
‘ , , : ' ' i] ' 
i \ ¥ s"*éeéy rhea ’ 
: 
1 «) ‘ , ; i i ‘ ‘ 
i t, - _— , j Pidety ' 
- 
‘ P ‘ ‘ ‘ + i ‘ . ; 
, > ; ~ ij , ete i . rm, * 
i ' 
i ‘ tee ' ‘ i. ty re 
‘ ‘% i i ; 


¢ ; ~ ' ' ; /}; ii 


\ ~ NER SEA KENNETEE Gs Viiidd 


. \ / rs , a ' 


110 FELIX A. BORER, ADM’R, &¢., Vs. 


in his proper handwriting. And Ido further certify that he was, 
at the time of signing the same, a United States commissioner, duly 
appointed by the cireuit court of the United States of America for 
the southern district of New York, second cireutt, 

In testimony whereof T have hereunto subscribed my name and 
affixed the seal of the said cireuit court the Lith day of October, in 
the vear of our Lord one thousand eight hundred and seventy, and 
of the Independence of these United States the ninety-fifth, 

[Seal of Cir't Court, So. Dist. N. ¥.] 
KENNETILT G. WITTE, Clerk. 


| o-cont revenue sCiatanp, cynics lea. | 


Court fees, S10, 


127 And afterwards, to wit,on the Ith day of April, A. D. 
IS7T2, the costs in suid action were duly taxed by the clerk of 
said court, on due notice, at the sum of sixty-two dollars and seventy 
cents, and on the same day judgment was duly rendered and en- 
tered in said action in tne words and tigures following, to wit: 


United States Cireuit Court, District of Minnesota. 


Grorce M. CHarMay, Executor of the Last Will and “Pestament of 
Funice Chapman, Deceased, 
rs. 
(Ganorce D. Snow, Tmipleaded with PLB. Crank, as Executors of the 
Last Will and VPestament of John Gordon, Deceased. 


} . 
; 


This cause having been tried before the court without a jury, pur- 
suahit toa stipulation of the Parties tha reto atl the June Lert thereof, 
IST 1, and thre scare having been lrele under al Visemient by the 
court, and the court having filed its opinion thereon on the loth day 
of July, ALD. IST] wherein and whereby it was ordered and directed 
that judement be entered tn favor of the plammtitl against the de- 
fondant, George Do Snow, for the sumpof 87,266.25, with costs, and the 
court, on application of said defendant, having granted a stay of pro- 
ceedings for thirty days, and said time having expired and the clerk 
having taxed the peicatnatitl 's costs at the sum of S6Ov.76: 


Phereupon, Upon tmiotion of plamititl’s attorneys, it is considered 
‘ee vo) ert ees ee i ea oie 

sinned cid bdberead That thre biaryl thadolisayve and recover of and 

PS Ar 1278) frootn) tlie ehleferpelatit. Ce rove |) Snow, Tnpieaded as afore- 


sald, the sumof seven thousand six hundred and forty- 

eight dollars and thirty-three cents, being the amount for which 

jJudginent Wits so dir Cte to bre 4 riteer dd. Witt brit rest to the date of 

the entry hereof, besides lis eosts and disbursements by him in and 

about lis surtim this behalf expended, taxed at sixtv-two dollars 

nid SeVenty cents, cunned thasat tha arnt! liave exeeution therefor. 

Judgment record signed this [th dav of April, ALD. Is72. 
i Pea, Gs 


Ania afterwards, [ey Wil, (eT) Clie hot hy (ici \ yt | shoe ce \ 1) th 4 
the said defendant, George D. Snow, by his said attorney, filed in 


as hed 


4 
| 
| 
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the clerk’s office — said court his bond on appeal to the Supreme 
Court of the United States, which bond is endorsed by the Hon. R. 
Ik. Nelson, one of thre judo of said cireuit court, in the words and 
ficures following, to wit: 
| hereby approve the above bond cutie accep the same. 
RoR. NELSON, Judge. 


oo [NITED STATES OF AMERTIOEA, 


The President of the United Stites of Ameren to the honorable the 
judges of the erreutt eourt of thie Lo nyite J Stortos ons vin district of 
Minnesota, (irecting: 


gine. Supreme © 


Whereas, lately in the cirenit court of the United States for the 
district of Minnesota, before vou, or some of vou, in a cause between 
George M. Chapman, executor of the last will and testament of 
Munice Chapman, deceased, plamtil, and Crorge DD. Snow, imipleaded 
with PLB. Clark. as executor of the last will and testament of Jobin 
Crordon, decenst dl, iT te relat, where in) thie pudgerne ht of the sitial cir- 
cuit court emt real inp scat) @aatase: ds ine thee following words, VIZ: 


= It I~ considered cutie cd pudoed that the pelamntith de have anid re- 
COoOVerT of ani from thie defendant, Ce pare |) Show, Ty ei ee 1s 
tforesaid, the sum of seven thousand six hundred and forty-cight 
dollars and thirty-thires Cetits, bi byic thy Serrpeotaaat fer] whieh ptudornnne rit 
Wis so directed to be entered, with lnterest to the date of the entry 
hereof, besides his costs and disbursements by line in and abaout 
his suit in this behalf expended, taxed at sixty-two dollars and 
Seventy cents, eepiel thrat the poleadnatidl have execution there for. 


Judement record ~rerbned thix {th dav of April, A. 1) S72. as bv 
the inspection of the transeript of the record of the said eirenit COUNT, 
which was brought into the Supreme Court of the United States by 

Virtue of a writ of error, agreeably to the aet of Coneress in 

}e3] ste (iis teased siniel prev dele, frillve carmel at laren Uppers 
nel wWherens. at the Oetober term. JO. the chesith of Creare 
1). Show, peleannitidl boerror an this cause. | eviniee beeen stigeresteud, at 
Wis ore real th) the court that the cats tn revived in ties picatane cof 
Edward R. Smith, executor of the said Geo. D. Snow, deceased. as 
aforesaid, 


And whereas. in the present term of October, in the vear of our 


, ’ , , ’ " 
Lord one thousand eight lunedred and seventy-six, the sad eause 
' } : , 
came on to be heard before the said stipreme court, on the said tran. 
. } 5 , | , , 
Scrip of record, and Was atPortieed Te Contd igse'd - Cory Cotisiderat eat) 
; 
| , es : ai  s -= mm rr . Baoe OF Se 
Wiiereol if I= TOW Tiere OFelered abiel we beatae? GOV Libis Court Pecal thie 
; . , , , 
tmdeimennt of the said crreuit court mn this eaus Peer Gibbed Ulie’ suitgie ts 
. ; " P ‘ a1 ' , P , 
hereby. reversed WIth Cemts, aliel thr aL “hel qleletidanhits recoves 


’ ? ’ . 
‘ , , : *-.t? P : a4 
agaadtist the sade puainitill, Ceeerye M. Chapinan, executor, Ke, twenty 


1] , ' ] — ‘ . } ) } ' 
dollars for their costs herein expended. and have exeeution therefor 
’ 
ernct tf ' It] t} ' a haet } +) ‘ ¢} nea Bt | 
suthad it Is PLE Pr OPderedd Ciba Tlils Catlse: tee, bbe thie Satine ys 


bie reby, re ritided le thie sited eirenuit catirt Tay frartiae rt prreveceeadliigrs fer 
be had therein according to law and justic 
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25 Ocr., 1S76. 
You, therefore, are hereby commanded that such execution and 
further proecedings be had in said cause in conformity with the 
opinion and judgment of this court as according to right and justice 
and the laws of the United States ought to be had, the said writ of 
error notwithstanding. 
Witness the Honorable Morrison R. Waite, Chief Justice 
152. of said Supreme Court, the tenth day of May, in the vear of 
our Lord one thousand cight hundred and seventy-seven. 
Costs of defendants’ clerk paid by pVIiP’s attorney, $20.00. 
Taxed by D. W. Middleton, clerk of the Sapreme Court of the 
United States. 


(Endorsed :) Filed June 7, 1877. II. E. Mann, clerk. 


In the Cireuit Court of the United States for the District of 
Minnesota. 


Grorce M. CuarmMayn, Exeeutor of the Last Will and Testament of 
Munice Chapman, Deceased, 
US. 
Epwarp R. Suiryu, Exeeutor of the Last Will and ‘Testament of 
George D. Snow, Deceased. 


The petition of the plaintiff respectfully shows to this court that 
on the 1th day of April, A.D. IS72, in the said court a judgment 
was rendered herein in favor of the above-named plaintif and 
against George D. Snow, Impleaded with DP. B. Clark, executors of 
the last will and testament of John Cordon, deceased, for the sum 
of S7.658.55 & costs. 


That said judgement was thereafter, by writ of error, removed to 


the Supreme Court of the United States by the said defendant Snow, - 


That thereafter, and before the hearing of said action in said Su- 

preme Court, the said Snow deceased, and his death having been 

sugvested In satd Supreme Court the said court ordered that 

5) lthe said cause be renewed against Edward Lt. Smith, executor 
of the said Snow. 

That thereatter, at the October term of said Supr me Court, the 

sald judgment Was reversed and the said cause remanded to this 

court for further proceedings to be had therein according to law and 


justice. 


That the said action was tried before this court without the mter- 
Vention of a jury, and thre vround of said reversal of the judgement 
was that the judgment should have been entered against said Snow, 
as exectitor ol the sila estate, so as to boinied hin lo the eXtertl ot 
iismsel= ot the testator in lis bratids and tot pre rsonally, 

That Felix A. Borer, Esq., has been duly appointed by the pro- 
bate court of the county of Le Sueur. in said State, administrator 
de howis Hen ot thre estate of siiid Jolin Crordon, dec cise dl, In the place 
ot thie sila SHOW. deceased, aus afore sitlad. “anna Is bow such acdiiliis- 
trator and has property under his control belonging to the said 


estate. 


b 


ee 
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That it appears from the findings of the court herein that said 
judgment was solely deficient in form, and that such judgment 
should be rendered against said Borer, as administrator of the estate 
of said Gordon de bonis non, and to the extent of ussets ane property 
in his hands belonging to said estate. 

That A. G. Chattield, the attorney of record herein for said Snow, 
is deceased, and that W. P. Clough, Esq., appeared on behalf of said 
Smith, executor of said Snow, on the trial of said cause in said Su- 
preme Court as aforesaid. 

Wherefore the plaintiff prays an order from this court that said 
Felix A. Borer, administrator of the estate of said Gordon, show 

cause before this court at the next ensuing term why he, as 
134 such administrator, should not be substituted for the said 

Snow, and the said action revived as to him, and why judg- 
ment should not be rendered against said Borer as such admints- 
trator, and to the extent of assets and property in his hands or under 
his control belonging to the estate of said Cordon, and for such 
other and further relief in the premises as the files im said) action 
and this petition shall show to be according to law and justice. 

St. Paul, May 24, 187s. 

HT. J. TORN, 
LV. DO THEARD, 
Attys for PUG. 


District or MINNESOTA, ss: 


[. v. ]). Lleard, by ine duly “Work, saves that heiws oneof the attor- 
hevs for the plaimtud named in the for forme petition, and that he 
believes the same to be true: that-the reason whiv this aflidavit is 
not made by the plaimtil is that he is absent from: this district, where 
his said attorneys reside. 


LV. D>. HEARD. 


Sworn to and subseribed May 25, 1s7s 


sicat..] H. E. MANN, Cleri 
Circuit Court of the United States for the Distriet of Minnesota. 


GEeorce M. Cuarways, Ex’r. ke, ox. Eowarnp Ro Svat. Ex’r. &e 


On motion of TH. J. Horn & f. Vo DD Teard, Esq’rs, attor- 

13D nevs for plamtitf, itis ordered that the satd defendant, Ed- 
ward R. Smith, executor of the last will and testament of 
(roorge }). Snow, deceased, nid beelix \ borer, admilhistrator di 
honis non of the estate of Jolin Gordon. deceased. show cause before 
this court, at the opening of the court at the general term thereof, at 


.”< 


the court-rooms of said court. at St. Paul. in said distriet, on the 
Leth dav of June, A.D INQ, or as soon thereafter as counsel Can 
be heard, whiv, Thpren thie tile - in tliis pot pOn ati the fore tresl tier re t1- 
tion. the said action should not be revived agatmst the said Felix 
\ Bor r. oe adiitnhistrator of the estate of Jolin Gaordon, deceased. 
and judgement according to the findings of the court herein rendered 
aeraalnist sited borer, its such wedmiibistrator, and to be enforced out of 


f 5 pont) Ei 
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property & assets in his hands or under his control belonging to the 
estute of said Gordon, and such other and further relief granted in 
the premises as according to the files herein and the said petition 
shall be according to law and justice. 

It is further ordered ‘that copies of the said petition and = this 
order be served upon the said) Felix A. Borer and W. P. Clough, 
Esq., attorney for said defendant Smith with all convenient speed. 

Service may be made on said Borer by mail directed to his place 
of residence. 

St. Paul, May 24, 1575. 


R. Roe NELSON, Judge. 
Ramsey Country, 88: 


James F. O’Brien, being duly sworn, says that on the 5th day of 

June, A.D. 1ST7S, he deposited true copies of the foregoing ath- 

13600) davit and order in the post office at the city of St. Paul, Minne- 

sota, in an envelope directed to Felix A. Borer at Le Sueur, 
Minnesota, his place of residence, postage prepaid. 


JAS. F. OBRIEN. 


Sworn ‘o and subseribed June l7th, 1S7S8. 
[NOTARIAL SEAL. | R. B. GALUSIHIA, 
Notary Public. 


[Tnited States Cireuit Court for the District of Minnesota. Term 
Minutes, December Term, A. D. 1878. 


Grorce M. Cuarman, Executor of the Last Will and Testament of 
Munice Chapman, Deceased, 
rs. 
Gino. UW. Sxow, Impleaded with PB. Chaprk, as Exeeutor of the Last 
Will and Testament of John Gordon, Deceased. 
Dre. 1S, IS7S. 

The mandate of the Supreme Court in the ease ef Edward R. 
Smith, executor of the estate of Geo. D. Snow, deceased, lnpleaded 
with PLB. Clark, as exeeutor of John Gordon, deceased, plarnti® in 
error, us. the said George M. Chapman, executor of Eunice Chapman, 
deceased, deft in error, having been filed in this court, reversing 
the judgment entered upon the finding and decision of this court 
filed Julvw TO, IST1, and directing this cause to be remanded for 
further proceedings, the satd cause came on to be heard before this 
court at the general December term, A.D. USTs, Lpron the order 
heretofore granted the said plaintitl, (reorge \l. Chapman, executor, 
xc., On his petition (}) tile, directed to the said ledward 

Oe Ro Smith, executor atoresaid, and Felix A. Borer administrator 
of the estate of Jolin Gordon, deceased, appearing by their 
attorney, W. P. Clough, Esq., to show cause why the said Felix A. 
Borer, administrator as aforesaid, should not be substituted as such 
wdministrator in the place of George D. Snow, now deceased, as de- 
fondant in said cause, and why judgment should not be entered in 
favor of said plarititl Upon the satd tindings and decision of this 


| 
} 
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court, and why such other and further relief should not be granted 
sald plaintiffin the premises as law and justice might require, and 
the said Felix A. Borer, administrator as aforesaid, having obpeeted 
to such substitution, and the court having heard the counsel for the 
parties respectively : 

It is ordered that the said Felix A. Borer, administrator aforesaid, 
shal] hot be required avalst lis objection to be substituted as de- 
fendant as aforesaid, and the motion of the plamtiff for sach sub- 
stitution Is for that reason denied. . 

And further ordered, considered, and adjudged that judement 
shiall be. and the same Is hereby, entered in favor of said peleurnati ll, 
(ren, M. CTiaperaan, executor of the last will sunied testament of Hunice 
Chapin, deceased, Mune PO frie thpron the satd decision and tind- 
hes of the court, as of the tenth day of July, A. DOISTL, against the 
sald Geo. D. Snow, in his capacity as executor of the last will and 
testitnent of John (iordon, deceased, lor the “Hin of seven thousane 
two hundred and sixty-four [dollars | and twenty-five cents (87,264.25) 
and costs, taxed at sixty-two and seventy-six-L00 dollars (862.76), to 

bie paid and enforeed out of the efleets of the testator, Jolin 
Ls (iordon, deceased. with interest (>i) =e “tli of 87 20-4 2) frown 

sald 10th dav of July, IST], and that said judgment be alse 
certified by this court to the probate court of the county of Le Sueur, 
Minnesota, as a elaim duly tllowed) and djudoed cberettbist the said 
estate of Jolin Gordon, deceased. 

Judgment record signed this Tsth day of December, AL DL TSTs 

HM. &. MANN, Clr 


UNirep Srates of AMERICA, | 
District of Minnesota, } = 


Lf. BE. Mann, clerk of the cirenit) court of the lritted States of 
Atmerten for the district of Mini Sota. aa li re by Coruriy thacat | have 
caretully compared the fevye root yer Cenp with tle orierttigl thereof, 
Which is in my custody as such elerk, and that such copy is a cor. 
rect transeript from: such original 

In testimony whereof Thave hereunto set my hand and athined 
the seal of satd court at St. Paulo in <ard district. this Zone day tol 
June, A.D. PSST. 

lef Cirenit C 


~ ' 


(aidorsed :) bexhirbit 11. 1] > Visstin.w ex r 


139 The people of the State of New York, by the grace of God 
free anied braeleyn biele bit, Ceo cad tery Whit Lisese prresedits U0 ‘\ 


come, Greeting: 


IY a ¢ e,* ~~ 
. ’ } ’ ’ ’ ‘ 
Know Ve thisit We having Idispreected? the Thies atid records of our 
<t . ) Ra i i 
; 
i : . d ee P — } ' ‘ hy ; 
supreme court at the erty of Brooklva, in the county otf Kings, do 


: ' . . 1} ’ 
fiteed & certain puadetnent roi ata order denvitig 


ing there on file of reeord in the werds and. tigures following, te 
Wit: 
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Supreme Court. 
Eunice CHAPMAN 
ag st 
Jounx W. Brooks, Jouxn Gorpox, and James Roo. 


Case on exceptions on the part of defendants, John W. Brooks and 
John Gordon. 


This action came on for trial on the l4th day of October, 1865, 


at a circuit court held at the city of Brooklyn, in the county of 


Kings, before the Honorable John W. Brown, justice, and a jury. 
The pleadings in this action are as follows : 


140) Su tnions of Money. (Com ser.) 


Supreme Court, County of Nings. 


Eunice CHoarmMayn, Plaintill, 
ag st 
Jousnx W. Brooks, Joun Gorposx, and James Roor, Defendants. 


Lo the above-named, defendants ; 


You are hereby summoned and required to answer the complaint 
of the plaiatill In this action, Which Is hereto annexed, and to serve 
a copy of your answer on me at my office, number 200) Broadway, 
In the city of New York, within twenty days after service of this 
summons upon vou, exclusive of the day of such service: and if vou 
fail to answer said complaint iis hereby required the plaintite will 
tuke Judginent against vou for two thousand five hundred sixty-six 
dollars and twenty-four cents, with 
day of October, ISo7, besides Costs, 

Dated January LO, TSte5. 


“ 


Interest thereon from the Isth 


GEO. W. PAINE, 
Plaintiti’s Attorney. 
tamp 50 cents, cancelled. G. W. P., Jan. 10, 1863 


Complaint Fit [’; 4 LISS pay \ ile Pry Cc OF Dear ¥ ly terest Maly r Tivo 


Supreme © County of Kings 
EuNice CHAPMAN 
Joun W DROOKS, JOTEN (aoORDON. and -AaAweEs Recor. 
Ltt The complaint i thie tbove-named relsuntitl respeettully 


H he detendants freretofore, at New 
eee 

H ’ ? ’ ' ? ’ 7s . 
York. made their promiussors te ' : 


mr, Dearie date Uline Leoth 
Lei ut April, Codie tt A S (Fiat | i sre™’n ritVes ‘ \\ e's ry\ 
thev pro ised to pave six ed to 
the order of Isaac L. H m5 1 ' ; mete 
lhuidred sixty dollars , n es 
defendants heretofore, at New York, ’ ssory note 


~ ee 
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in writing, bearing date the 15th day of April, one thousand eight 
hundred and fifty-seven, whereby they promised to pay, for value 
received, six months after date, at 216 Pearl street, the sum of five 
hundred and tive dollars and twenty-five cents; and the said Isaac 
L.. Hunt afterwards endorsed the said notes in blank and sold and 
transferred the same so endorsed before the maturity thereof, and 
the plaintiff purchased the same so endorsed, and although the said 
notes became due and pavable before the commencement of this 
action, vet the defendants have not paid the same, or any or either 
of them. 

And the plaintiff further says that she is now the lawful owner 
and holder of said notes, and that the defendants are justly indebted 
to her thereupon in the sum of twenty-five hundred sixty-six dol- 
lars twenty-four cents, principal cured interest, together With all costs, 
disbursements, and UX pPelises of this auction, sila Interest from Sth 
October, 1557. 

The said defendants at the time of the execution of said notes 
were parthe rs under the firtn name of Gordon, Brooks ane Loot, 

and executed said notes in their said firm mane 
Lt Wherefore the plaintit® demands judgment ngainsl the de- 
fendants for the said principal sum and interest. 
Gho. WW. PAINE, 
Plaintiti’s Alorney. 


Ciry o- BrookLysx, — | 
County of Kings, } 


ete 


I 1! 10 (*}) tj? rhiath. platatitl tt) thi it ‘thor, ty ‘they daly “Wort, SauVs 
that the foregoing complaint is true, to her own knowledge, except 
as to the matters therem stated to be on information and belief anid 
as to those matters she belreves it to be true. 


RtUNICE CIAPMAN. 


Sworn to before me this loth day of January, TS65, 
CoOSMITHIT, Jus 
Cone r of Jheods. 


Supreme Court, County of Kings. 


UNICKE CHAPMAN 
aoainsl 


Jousx W. Brooks, Jorms Croornposx. and Jawes Roos 


The defendants, Jolin W. Brooks and Joli Gordon, for answer to 
the complaint in this action, say 

Phat they have no knowledge or information sufficient to form a 
belief that ether of the notes mentioned | nh said comp! tint was ever 


sold by the said Isaac F Ediarnt Hitned therem, nor. that either of 


them was ever transferred to the said plaintiff, and they deny 
EK: that the said polsintitls purreliase deither of said notes The 
ints deny that they have not paid said tetes or 

Citiiel of then. O1 th; af they ire itiehelotecdt ter bie Phy cats “Hida. 
And said defendants, for a fl rth ranswer and defense, sav that 


, } 
, , 
siilel clertTedlie 


‘ . 
Dberore Liit 


C,Ordon). | 


ITY AND 


John W 
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x 
' 


of the netes mentioned in said compliant, ane 


alleged transfer thereof to said plarntill, the said firme of 


srooks and Root settled the sane and eaeh of them, and 
int found due thereon on sueh settlement, and the 
tder of the notes at that time reeeived the amount so 
id defendants. and that said defendants were then and 


q 


untitled to have said notes, and each of them, delivered up 
and they pray that said plaintiff may be adjudged to de- 


notes to them to be ecaneeled, and said defendants also 
the complamt in this action may be dismissed, and that 
HWY may be adjudged to pay them their costs herein, 
ALFRED ROE, 
Attorneys for thi. 1) fi ndants. Brooks & (rordon. 
125 Broadway, Ne i bork City. 


County oF NEw York, 88: 


Brooks, one of the defendants in this action. betng dul 


sworh, savs that he is acquainted with the facts stated in the fore- 
volng alswer, and that said answer is true, to his own knowledge, 
except as to the matters therein stated on information and 
144 belied, adidas tu those matters he believes it to be trie 
J. W. BROOKS 
SwWworth to Ly hore die this LOth day of March Sto. 
& &. CLARA 
Votury Publie, City of New ¥ 
Phe plamttl called as a witness George W. Paine, who, beng 
-Worli proved thi cliddorsement of Isaac L. Elon Upoh the notes 1 
Silt fle turther testitied that he had computed it Leres - 
hotes ahd that the atiiothit of perdbrct pect i! terest 
Was Toul Liigtisaidicl si hutidred chic POrty Lwo collars i; 
(clits 
Belg cross-exauiilied he testitied that he was the attorney wi 
Colilichced Uiis acthloli Lticil tlie Lhotes Th SUIL Were 
DV Cae 7 ete \} { biikpeliaa i Who told Withess to cColnmtinence 
th the nate of plait, the taother of said Chapman: that w ss 
waiter tlie ¢ hic bibkc dil Gt thiis a in al CK “ 
(reo) mer Lhia mae ve NI. Cha ; ets < 
bat Li biiil Lil i ‘' bial ivi = 
{ cs \| i | ‘al iw evard , = 
i triad of thi 
Phie plagucl | 
Adi .a8 \ ly . , < 
‘\ \ . 
‘e 
' < 
i \ ) . ‘ 
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fie] that he paid said notes to [snne I. Lfunt, the pravee, at his store, 
No 215 Pearl street, in the city of New York, on the 28th day of Jan- 
nary, 1SoS; that part was paid in cash and part in the notes of 


(;sordon, Brooks and Backus: that the mote in suit for sv Ooo oo 
Wiis setth dane patie us follows: 

An abatement of 2.) per cent. Was mide in tate ans ee eee 3 2 

S1545 74 

That witness paid in cash. ---- sie dome athe aie O86 45 

S103 fh Ol 

ee A i ee ye... 


S1].206 65 
And three notes of the tin of Crordon, Brooks and 
Backus, dated the 28th day of January, 1S58, were given: 


One at 5 months from date for ....  -. . Repee o> 
oss (; months e eae ee 402 2] 
7 months “ i eee 
S106 63 
Tee ie nee eee... a BD BQO 
Was settled and preulel as follows : 
An abatement of 2) prer colt. Was miside si ia ale hl ear ol 
oan t4 
That witness paid in cash.-...-----.--- eae ae 
Si Yt) 
Interest on new note was added —- ising ee A 3.15 


And the note of Grordon, Brooks and Backus. dated Jan- 
Lary 28, TS5S, for the pavinent (We months after date 
ic ee ae a ede bee knes cnet oo’ 
Was given. 

146 The witness was here shown four notes of the firm of Ger- 

don, Brooks and Backus, and testitied that thev were the 
same notes given by lim in settlement of the motes in stnit, sumed 

Were s¢ verally periie by (sordeon, Brooks brie Doan k In cif Precetearit 
The pladnititl « counsel admitted that the endorsements of sited 

notes were genuine, and that the endorsements of GM. ¢ Haperman & 

(fo. on two of wiilel notes were in tha handwriting Of Croorgue \I. 

(Chapman. 

The said four notes With the endorsements were then read in evi 


} ry | 5 } } ; , 
cheslpere to the rary tov tlie defetmelants COLL TP =e] 


S2S7.51. NEW York, January 25th, iSds 


Two months after date We protnise to pars to the order of sane 


rete ies 


Paps wes 


Mme A elena he a: aia Ray ik eae eee oe 
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L. Hunt two hundred and eighty-seven ,5))) dollars at 289 Pearl 
street, N. Y. Value received. 
GORDON, BROOKS axp BACKUS. 


Ikndorsed: Isaac L. Hunt, Amasa S. Foster. 


SHO, New York, January 28th, 1858, 

Five months after date we promise to pay to the order of T. L.and 
N.S. Hunt three hundred and ninety-nine and °°) dollars at 289 
Pear] street, N. ¥. Value received. 

GORDON, BROOKS axp BACKUS. 

(Endorsed:) I. L. & N.S. THlunt, Isaae L. Hunt, both 215 Pearl 
street, N.Y. Pay Messrs. Ketchum, Horn & Normher.  B. Wood- 
warth, cash’r. 


147) 8402.21. New York, January 28th, 185s. 
Six months after date we promise to pay to the orderof J. lL. & N. 
S. Hunt four hundred and two and °)) dollars at 280 Pearl street, 
N.Y. Value received. 
Due 28-31st July. 


GORDON, BROOKS axp BACKUS. 


(Endorsed :) TL. & N.S. Hunt, Isaac L. Wunt, G. M. Chapman & 
Co. 


SJOLAG. New York, Jonuary 28th, 1858. 


Seven months after date we promise to pay to the order of TL. 
& NOS. Hunt four hundred and four j48, dollars at 289 Pearl street, 
N. _. Value received. 

Due August 28-51. 

GORDON, BROOKS axnp BACKUS. 


(Endorsed :) [ L. & N.S. Punt, Tsaae L. Hunt, G. M. Chapman «& 
('o. 


The witness further testitied that Mr. Backus, of the firm of Gor- 
don, Brooks and Backus, was not a member of the tirm of Gordon, 
Brooks and) Root, nor lable in anywise for the payment of the 
notes in suit: that the firm of Gordon, Brooks and Root had been 
embarrassed in their business for some time and made a general 
compromise with their creditors by paying them seventy-five cents 
on the dollar of the amounts of their respective debts, in the manner 
In which the notes In suit were settled and paid; that the motes im 
suit were not given up to witness at the time of said settlement, 


()r) cross-exaim ination by plaititl’s counsel srid Withess further 
testified that bis louse in San Francisco had no branch in New 
York; that he came to New Yerk for the purpose of settling 

14s the notes In suit: that Mr. Ilunt did not exhibit to witness 
the notes In sult at the time witness paid them: that witness 

come to New Jersey to reside in Angust, 1So2: that he previously 
resided in California: that le had been in’ New York two or three 


ee ea 


-~e 
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years; that he did not receive notice of the protest of the notes in 
suit. 


Isaac L. tnt was sworn as a witness on the part of said defend- 
ants, and testified that he was the payee named in the two notes in 
suit. These notes were settled by John W. Brooks on the 28th day 
of January, TSS. Witness heard the aforesaid testimony of said 
brooks, and that such settlement was made at the time and in the 
manner testified to by him: that at the time the two notes in suit 
were settled by Mr. Brooks they [were] held by George M. Chap- 
man as collateral security for moneys loaned by hin to witness in 
lSo7. (reorge Ml. Chaptnan’s office was on the second floor, direetly 
over the store of Withess, In Pearl street There were several loans 
of money made by George M. Chapman to witness in the vear 1897, 
lor the amount of each loan witness gave him a memorandum 
check and negotiable notes as collateral security for the repayment 
to him of the sum loaned. ALL those loan transactions were be- 
tween witness and Crorge M. Chapman alone. Phe two notes in 
suit were among the collaterals given by witness to said Greorge M. 
Chapman for one of satd) loans, Creoree \I Cliaprnian held those 
notes In Mav, ISoS. At that time witness had a settlement with 
George M. Chapman in regard to the loans on memerandum 
checks ane the collaterals therewith. 


| 1) Witness Wits here shown thie sited notes af (rorelon, brooks 
W Backus for S02. 21) and S40b be 


And he further testified that he rave those notes to Croorge MM. 
Chistperian - that the endorsement of Gi M Chaprnan & Co. thereon 
Is 11) the handwriting of Ce. MoC@hapmian : tliat hye Informed sit 
Chapman of the settlement be dad made with the defendants of 
the hotes in sult subvouat the tite the setth hiehit Was bride, nied when 
Withess gave him said two notes of Gordon, Brooks and Backus; 
that the amounts of said two teote- pride by (iordon, Brooks and 
Backus Were puissed te thie eredit Ol Withess ly (reorve \l. Chiappe 
man: that the two notes in suit were held by George M. Chaponan 
In Mareh, PS6. 


The CoUnse| for <sitd aT ti rielsatits this I} ask 7 thie \\ rtnne = thie fro] - 
lowly question | 

Lie Vou] during thi veaur Jso7 collect thie notes which were liv- 
pothecated by Vol with Crecopere \] ( ly petal iti 


(The plaintiff's counsel objected to the question as irrelevant, un- 
less contined to the loan for witch the motes in suit were de posited 
as collateral. The court <ustained the obnection and exeluded the 


question, to Which decision the del COMDES 
duly excepted.) 

On cross-examination by plaimtiil’s counsel said witness testified 
that the two notes of Crordon, Drooks and Backus endorsed by 
Gieorge M. Chapman were given to limoin the winter of Dsos—Feb 
ruarv or Mareh: that he dad several transactions with George M 


Chapman during the winter of Dso7-s 


1691 
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On redirect examination es said witness by defendants’ counsel 

he testified that during 1857 George M. Chapman discounted some 

notes for him besides those notes which were given by him 

150s as collaterals for loans made to him on memorandum 
checks. 

The witness being shown a paper and asked to state what it 
Was testified that it was a statement of collateral notes held by 
George M. Chapman on the fifth dav of May, 1858. It was read in 
evidence to the jury by defendants’ counsel. 


Memorandum of Collateral Notes in the Ilands of G. M. Chapman, May 
oth, LSS. 


If. C. Roberts, 6 mo’s, Ap'l 2, '58, returned Jan. 25, 59-. S100. 00 
Ac. for Hayward & MeGurty, 6 mo’s, March 12, 5S, 
charged up to G, me 0, SI I BO en 1.026 65 
J. A. DeWitt & Co., 9 mo’s, February 12, 1858____....- Boo OO 
Ac. D.C. Hall, 2 mo’s, April 5, 1858, charged up to G. 
i i al i Maho S| 
D. C. Hall, 4 mo’s, April 5, 1858, returned ......------ OO 0) 
Ac. for Gordon, Brooks & "Root, ( mos, Jan’ y 28, TSS, 
charged up G. M.C., settled March 10, ISO. siee denen 402 21 
Ac. Gordon, Brooks and Reot, 7 months. Jan'y 28, 1858, 
charg’d up to G. M. C., settled March 10, 1860_____- Hd 4: 
S. HL. Savre & Bro., 6 months, January 15, 1S58___- ..-- 2a OW 
Isaac M. Sears, due August 8, 11, 1858, ret’d .. ...----- aS SS 
Theodore Goldsmith, 6 months, November 10,°57, ree’d— So 60 
John Mavhn & Co., 6 months, Noy. 12, 57, ret’d ....-- lol 22 
Craig & Reed, 6 months. November 2, 57, returned —_—- 280 0 
John A. Boyee, t) months, November 4 1857, returned bo Be 
Halsey Sanford, 6 months, January 2, 58.2.2. ~~ - Bin SM 
Ac. Wm. Way & Co.,8 months, Nov. 30,757, charged up 
a) ee ee 248 2 
Ac. Phelps, Ormsby & Jordon, 7 months, Jan’y 7, 5S, 
charged up to G. M.C., settled Mareh 10, IS60 ..2__- 2uny OA 
i oo. Canse & Bro, due Bay 1, 06... ness non 1,202 25 
15] R. HH. Bull & Co., 6 months, June 22, on seinen 2a) OS 
Il. W. Reed, 5 months, September 21, a4, retd.. oe] ood 
Hawley & Guilde, 2 months, October 8, Fin iced celaa tates 16 S2 
D. W. Stanbury, 6 months, August Tl, 97 ~.--~-n0---. 470 4S 
N. Ac wennee, 6 mont, Gar SL. 2) ...o.. : Hany 17 
22 t) ' July :. Oe. TIN CU SRS Yas 40 
A. Wilcox & Co., 6 months, July 1, ie ines S10 00 
Win. Kirngay, 6 months, October is. ove i MIS SO 
2. CE SO IE, Fk OE keh ocewneicknncs ; Olt 61 
Gordon, Brooks & Root, 6 months, April 15,57... 222. 2 OQ O49 
ye? Hughes & Brother, 6 +4 December 15. °56- bao oo 
% Jannary 17,57.---. 1,023 33 
° ae ? January 17, ‘O7.--- 211i OS. 
A. Allle n, Janu: uy ie, eeoe. ee OG ot 


oe per Sherman Bros.. 6 months. Jan’y ‘BB », charged. 
upto G. M,C, settled Mareh EE Rae ee 285 3S 


EP 


ee 2° een. 
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Notes he had Discounted and Prot sted. which he Mow Hlolds ‘ts (‘ollaterval. 


Jansen A. MeIntyre, 6 months, June 4, 1857 ---.--- —-- oo TI 

Ira Woodford, - Mav 20, ma des reo PVG Ov 

J. R. Gleason, - OR a hho oO] 

Dunham & Staats, . we ae 207 G7 

Kerr & Co., : Rat DE: * ae @2 do 

Halsey Sanford, ‘6 ee. ho 16S Sv 

Silas Dayton, ; Ee ae aie 21S 32 

Giordon, Brooks & Root, 4 months, ~ Yo % | ay DOS BS 

Snapp & Hitt, acceptance Es nase enemas en en TOO OO 

ee, Se es i ne eames POE Bimal 2340 oO] 

é. lL. Hi. note, 6 mos, Aus. 1, O1.<can=-<u- SOS oe 

J. L. UL, memor: andum check for Jno. Me Alliste rs : note. OS oY 

And twenty-eight other notes. 

pov Memorandum Cheeks in Tlands of Go M. Chapuetn. 

J. i. Ub. cheek on Park Bank, Mareh 10, 57 - eo 

5 hte. § ~*~ Gogo HOO OO 

OM. 2, * cnewmecece «Ee Oe 

” 2 2 re te sya th OW 

. ' 22, petois : Sa ea 

. ws ee sail yh On) 

‘ eal nee reer 2 Tt OW 

" (det. Se 1 ee on 

Ae ayedi gr ne -oo a PSor OW) 

Is, as —- tS 

men's 34, Tee cee. TULL 

i 7h Oe 

bebe 'y . * : | enn) Oy 

bank of N. Y¥., Feb’y 15, 1858 TOO OO 

Weeh ee oe OO) 

ec, 2a. * .. Poe ow 


Phat papercontal ait TTL several memoranda made thereon by Creorcve 
M. Chi: apran, the words and figures “returned” January 2Oth, Oo. 
settled Mareh 10th : settled Mareh loth, DS60: ° returned.” © ret’d,” 
led, and all the collateral motes entered after DB. D. Chase & 


*seTijed, 


Drother, SLOvO 72. are in lis handwriting: that the pertod Mareh 


loth, IS60, was the time when witness and George M.¢ peebpoun aut had 
| 


} ‘ ] 

a second settlement in reenure ter thre coll, 
; , ‘ . . 
Cobltains two blotes | Croredanl brooks ctliel Dackus 7 s ju La sete 


' : 
itera bicaters Trasil ~Tictetipe ry? 


f% 


bal LE Oe Lae [ tole Chiapem bn Where those notes came trom, and the 
amount thereof when collected Was charged up to lini on my 


-.> } ’ | ‘ oe ‘ 
leo IMoOKS > Uliese Trotes Were pula beetore Mare! PSone: thiat on 
} ; ‘ : 

the settlement between withess and CGaorge MP Chapman. about 


the Sth Mav, DSoS. withess gave Chapman a note of SZO.SS050) for 


’ } } ; ; ‘ 
the amount them found due to sar ¢ Ptpebaad UprOtk salad Thetoran 
dunt checks 

The det ticdaarat here rests dl. 


124 FELIX A. BORER, ADM’R, &¢., VS. 


Grorce M. Cuarman was then called and sworn as a witness on 
behalf of the plaintiff, who testified: “Tam the plaintiffs son; she 
is eighty-three years old; she hada severe attack of Inflammation of 
the lungs; can’t bear excitement. 

Prior to IS57 and in 1857 Land my mother composed the firm 
of George M. Chapman & Co. in the importation of dry goods ; about 
1855 that firm ceased importing. 

I had charge of settling up the affairs of the concern. There were 
about two hundred thousand dollars coming tn and debts to be paid. 
My mother furnished the entire capitaland T had half profits. The 
assets of the concern when received were divided. I made the loan 
on the notes in suit with my mothers money. [did the business. 
We kept one bank account, for convenience, In the Union Bank. 
Whenever I drew money I drew the checks of the firm. I kept a 
private account of her moneys and mine during 1897. [ loaned 
moneys to Mr. Hunt's firm. 

The plaintiff's counsel here showed the witness a note for $20,- 
$80.39, dated the — day of , 1858, made by Isaae L. Hunt to 
George M. Chapman & Co., the same note referred to by said Ilunt, 
with a paper annexed thereto, and he testified that the first paper 
was a Memorandum note signed by Mr. Hunt; that the paper an- 

nexed was a list of notes collateral thereto which was made 
lod out about the date of the note. When it was made out it con- 

tained no erasures and no writing on it, except that in the 
handwriting of John C. Way. 

The plaintitf’s counsel then read said note and annexed list of 
collaterals to the jury. 


(Mem. note.) 
S2O.SSOU, NEW York. May S 3858. 


()1) demand | promise to pray to Cr. MM. Chapman & Co.. or order, 
twenty thousand eight hundred and eighty ({, dollars, with in- 
terest thereon from the first day of April last, for value received. 


It is understood that the above amount when paid will be in fall 


for all memorandum checks due said tirm or either menber thereof 


bearing date prior to May oth, PSOS, and that they hold the Hotes, 
a list of Which is hereto annexed its collateral security for the “lhe, 
Also Tlunt’s note due Feb. 4,758, for SOUS Of is fo be returned, 


loo Menoranduin of Not s Left ‘/ ith fy. MVM. Chapiman iv C¥, (ts (u/- 
laterals Ly Lsaae L. Hunt. 


Sa s]oOoO OO 
i 1.00? OD 
ea fic. ii Se i na Tal ede De D oy) 
? 


1). c.. [lal], z mos, A | », os. = ttle 7 Meireh } 4). hy Hho SM 
i 


Ret’d D. C. Hall, 4 mos, Ap'l 5, 58, ret’d . ..... 
Gordon, Brooks & Backus, 6 to's, Jan’y 28. 5S, settled 
DN TE, Sin hide ae oe eee se ho 2] 


tte Oy 


—— ~_— -— a 
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Gordon, Brooks & Backus, 7 mio’s, Jan’y 28, ‘OS, settled 
Sees SO WO ein ciccimetinalc : 
S. 11. Saver & bro. G mo's, Jany 13, os . 
[sane N. Sears, due S-11 Aug't, PSoS, retd o-.----. 
Theodore Goldsmith, 6 mos, Nov. 10,757, ret’d oo. 2. - 

John Magee & Co., 6 mo’s, Nov. 12, 57, retd ------ -- 
Craig & Reed, 6 mo'’s, Nov. 2, (97, retd at aaa 
John A, Dovee, Siena, Pee, Z Or, 908 conccme 
Halsey Sandford, 6 mos, Jamey 2, OS, ye cn _— 
Win. Way & Co., S mo's, Noy. 50, (57, settled Mareh 10, 


~~ i i a 


ee eee ee i 
(hk. CL.) B.D. Chase & Bro., due May 1, 5S, sent Raney 
WV Daley pr i ae 
(kh. CL) BR. Ball & Co., 6 mo'’s, June 22, 57. 
Hi. W. Reed, 3 mo’s, Sept. 21, oF, retd . ae? | 
Hawley & Guild, 2 mo'’s, Oet. S, 57, retde. ie 
(kh. CL) D. W. Stansbury, 6 mos, Aue. 1b, 5% 
lot (i. CL) N. TE Wallace. 6 mos, July y+ | Mey 
(ih. C.) N. TL Wallace, 6 mo’s, July 9) 57 
A. Wileox & Co., 6 mors, July 1, 57, ret’ 
Win. Korngay, 6 mos, Oct. PS, o7, returned. ; 
T. G. Davis, 6 mo’s, July 5, 57, sent) Tavnes & Baker, 
TONE ccicnnn: tmnt cena? 
{ I. Cc.) (cordon, bore woke iV toot, ty ros, Ayr Ie, Db iL }s- 
ected by BE. © Sere oe ee 
Pd Tlughes & Bro. 6 mo's, Dee. 15, 56 
7 2 = : nios, Jan'y iw 
le bios, dan’y ly 
\V A. Allen, | Hos, Jan, Io, oe rete 


Sherman Brothers.6 mo’s, Jan. 15. 5s. setthed Mareh D0. 


i 
** ss 


‘*- - 
‘ ©r¢@ 

c- -—- 
» ere 
, FJ 


On) Some i 
(hk. CL) Tra Woodford, 20 Mav, Hotnos 
Jas. 2. CGilearin, 10 Mav, PS57, 6 me's 
TT sada V Sandford, Mav 1]. 57.6 mos 
Silas Davton, April lo, od, domes, retd 
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J. MeAllister’s note 
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Boye: & oetta, Agel 1, Oe cet dbne mecmmienaiwins S100 48 


Chas. A. Orton, AMT Sy ey Ce checnmmnonn ts 
B. A. Tree, Gril PO, Fae 6 be ccesiiseentdnen 100 OO 
Isanc N. Sears, April 24, ‘oS, ret’d ...------ thane tia 60 SI 
Chamberlain & Smith, April 27, ’58, re’d ------------ 170 S2 
T. P. Davis, May 8, ’58, settled Mareh 10, 60.-.--.~- ae 162 35 
T. G. Bennett, May 4, 75s, settled March 10, 60 022222-- 125 SO 
Reed, for other notes (EK. C.j, B.D. Chase & Bro., April 1, 

DS, 9 mos, sent Raine ‘y X Daley for collection ~.--.- 1o20 7S 
BP. See & Co., Agel ©, Gi 2e Pio cece wceenbeen 1,104 5S 
PPE. TE. bck cee cba 156 2S 
I. Edgerton, CE a ia i ie ei eeoas S4 70 
I. Region, tet SD. G8. seltiog Meeren 20. GO ...wocnucue 7 FG 
ee ae Qa ee Ge a. ok we oe is Sie RNa NS PR oo 43 
N. Wheeler. July AR EAI ae Oh TEI PORN oF Pees mers Tree 42. 54 
Be re Oe Cot Ny ic re re es a re eee 60 OO 
55: Geom. Fae Oe Ginn ke cok a 719 4? 
D,. as Soeborben, ee, 8 Fa ii iii 320 47 
IS. Coots, i a 31S 70 
ee Oy Chis I TR oi i i es OO Ob 
Win. Strong, March 11, ¢ | RR er Ee NR Ae Gand eealien ee b- 
N. kK. Merchant spe Hp se Parsee 40 Tie 
J. D. Bush, Sept. 50, oS... EEE Ne een A CRON ee SY 3] 
Dise’t’d by F.. C. and now ch’g’d to Col. Dunham & 

Stalls, May 7. ee Pee aah nn erm HG OG 
15S Sent Sept. 27, “5S, reed as collater: al. sie teteen . oe 
SF. bay's Hote, April ae ee Rs hie ‘ 1.105 16 
a « 5 i ~ “ceceaeece eee 
Reed, Mareh pe A ‘ae. Won. Broad’s hote, Aug. 1), ‘Oo, =el- 

Riese’ RAN OR TN ii hice oe ie ny OW) 
Won. Broad’s note, Aug. My Os, Se settled March 10. “GO ass Is? ow 
Win. Broad, S notes, cach S1O00.00 (the four dise’td Feb., 

settled March 10, 60)__ 2. me eee ees SOO 00 
Reed Aug. I, ‘ae or ar Ceres els... ... .... SLO 7 
Camivetik: Guin Gis eke 0 Ri cciencin cisince nnmsiebenin 7 54 
5. 3, ec. cninc Sissel aleaiebiheeniibiiins iiaciavaiiacibialia! let 10 
Sept. 20, “oo, Cook & Wilson, Se pt. Me REE NSE i I MS 


The witness further testified that Mr. Hunt told lim he had dis- 
solved with lis partuers, taking the entire business and corse ing the 
pavinent of all the debts; that he wanted me tomakeout all the debts; 
that he wanted me to make out an account of all claims ee ae 
byaan. asked byitn if he Willits | ny rrncot hae rs account separate, lle 
said no: that heonly wanted to know the amount of the claims; that 
he had kept the aceount on lis books in the name of George M. Chap- 


rr AX 4 wa peer he did hot Wantthetrouble of twoacecounts; and wished 


we would keep ouraccounts betwoen ourselves: there were other loans 
rise by TAY niother and silsor boy miveelfto Mir. PDunt’s tirm, these notes 
In suit were discounted originally and were past dueon Sth May, ES6o, 

When Mr. Hunt wanted anv of the notes on this list he 


Jot came to me and told me so, and brought other notes, and 


A 


TT OO EE 
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substituted them and took away the note he Wanted, anid they 
were then erased and the new notes entered on it. The largest 
hote, S2 OOO, Was on the list When it was made and delivered. | 
think the other one was also. [never delivered any collaterals to 
him before recerving the prutper to we substituted. [ wis Very puur- 
ticular to get the new note: if any collateral was taken by Tlunt it 
Was then in dis presence erased, and also on a duplicate memoran- 
dum which hekept. Tle always brought his memorandum. Thad 
the entry and erasure made on lis as well as mine. There never 
Was an instance when a collateral was retired that it was not erased 
lo ris recollection. — | may, In at singel instanee When there was an 
endorser, have told him that TP would mot be responsible to protest 
and hold the endorser, but he must notify me. Twas never informed 
by Hunt that he had settled the note in suit until some time in PS60, 
I then requested Ilunt to eiVve me information about the parties 
re sponsibility anid lo tel hie 11) collecting thie bhi. Ihe polhited ott 
the notes im this sult and two other motes and said they had been 
me | told byinn they hive het been. | Wiis hol Hiformied by Mr. 
Hlunt between January and May, Sos, that the motes im sutt lad 
been settled. I was first tnfornied that the motes in suit had been set- 
tlhed in the summer of PS60. Lalidl not then consent to that arratige- 
ment. - had no interest with Pbunt in lis business. At the time 
of the maturity of the notes Insuit Hunt came to me and said they 
could not be paral : Wanted them withdrawn from bank to 
160 Save protest between that time and PS6o. L ealled taped \lr. 
TLuint about these hotes —the pray dine bit ol then: hie std the 
parties were good; Were In California. In is60) 1 made the tirst 
serious attempt towards collecting these motes. TP never received 
anvthing upon the netes in suit. The plaintiff's counsel here 
showed the witness the two notes of Crordon, Brooks & Backus, 
endorsed by G. M. Chapman & Co. and de further testified these 
hotes were brought to me as collateral tor a subsequent loan before 
May, SoS, | crtbibjet recollect thre chtabentanal oft thie nie ‘| bie re Wiis 
al let co] othie reollate rals bi ~hede >. ‘Tha -— TWolrotes~ We Pe pute leo Ppae or 
miv firm. Phe witness here referred tothe list of collaterals annexed 
to the note of [. L [buit for SIUSSOO, sped testified {lice notes 
appear in the sixth and seventh lines*trom: the top oof the list. 

On cross examination said withess further testified that his mother, 
the plamtith, lived at the corner of Pineapple and Willow streets in 
Brooklyn ; that die resided with drer whem in Drook iva that the 
place of business oof Gs \l { basapern mb WN Co. adter Iso] Weis sat No. 
21S Pearl street. New York: afterwards at No. ZIO Pearl street: that 


firtn transacted business atter Dsot levatieed Oy Greve cine tiistedes Seopgpe 
purchases. Witness did business on his own account after DSo6 

The witness was here shown thi - Collsaterab pete biecled doy 

him on the oth iit of Mav, DSO, read ehee DV Ti clefenpel 

ants counsel, and he further testiffed a- f Ws 

That paper contains words and figures written thereon by 

1th] rie The words “returned January ZO, PS5t “settled Miared 

ltr “settled Mareh Po. ool se thie Written 0 0 te fey 


different notes on that dlistoare ino orev handwriting: also the totes 
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Dages TOG, BE 82 tbe nn den cenncinginenes 
Chas. A. Orton, April 5, ‘5S, Oo EEN Em ae MRE re Pre 


S. A. Bensin, April 16, OS, I aici iis stituents sede ah cechacad 
lonne N; Genes, Anell SE GB, 008. «nnn nnennnmnconn 
Chamberlain & Smith, April 27, 5S, ret’d ---------=-- 
T. P. Davis, May Be, Setisor Bete 30. Wei ececane 
T. G. Bennett, May 4,58, settled March 10, 60-222 22-- 
Reed, for other notes (E. C.), b. D. Chase & bro., April l, 


DS, Y mo’s, sent Rainey & Daley tor collection ~---~- 
Ss. P. Day & Co., April 5, 


_-_ ‘) . 
Os, 133 IIE ns sin tia sne es wena anal ee i ae 


. M. Tompkins ST AEs RP Ss an tes oe ei tne eeisilaed onda taiiliiet 
I. Kdgerton, Oct. v, SOU add elk acne tiie i 
R. Region, Oct. 20, Os, settled March 10, 60 _...--_-_- 
pull & Co., Noy. 8, GS ..-. iiss desing wtiitssaniicee tlc enicllehsii alesis 


N. Wheeler, le ied a tet cin ls 
i, Nibs & Son, Nov. 6... .« 


he I i de areca es eu 
© hs ee, Ue Fee FA ik nk ve hc cnieiocn 
oS. (Coots, MN a 
er Cee. FOU Oe no eis wre ww ee st NS PO Sl NS 
Win. Strong, Mareh 11, 5s panes enipn dn ehueibinbieeeiabhe wisienasie 
me. ee. Beewnet a Om Cet, FO Ran 5 rick eee Cee a pera ieee 
. a2. Bush, Sept. 50, <-  Ga ae i Lene, hse Menon 
Disc td by Ke. C. and now ch’g’d Lo (ol, Dunham WV 

Stalls, Re oe ere I Ricci cd A waa iee 
los Sent Sept. 27, 0, TOO GOS CONMICPRL 6k nn ceimese 

Ss. P. bay's hote, April . am 2s ee 
se os 7 he +s ee > 


Reed, March 22. 50. Win. Broad’s note, Aug. 20), oS, set- 
tled ck Sa oh, a wnselan ass datnumcemaaninaad ties a 

Win. Broad’s note, Aug. 20, 58, settled Mareh 10, 60 

Win. Broa lL S notes, cach SLOOO0 (the four dise ta |: ‘eb... 
settled March lu, 0) 


Ree’d Aug. 1, ‘of, D. I> mre Ss OO 
Carpent > Retenvl....«.. ie a aaa earl aE 

J. L. Newman ‘ . ‘ acne al ka wid ease 
ms pot. 90. OU, Cook & Wilson, sept. ee ‘ 


The withess further testified that \lr. 
solved with lis prurtra seen the e ntir 
pavirbent ofall thie debts: 
threat he wanted me t 
him. LT asked lim it he wat 
sitll ho: threat heonly Wanted to know the amountot the « 

: ; 


’ Phisihke Cit cit) 


aecount of all elatms 
oad iv riot rs account se } arate, 
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ITunt told him he had dis- 
e business and assuming the 
thathe wanted metomakeout all the debts: 


nevalnst 


lle 
thrat 


hie hac kept the account on lis books It thename of George \I. hap 


mand Co. and te did not want thetroul 


we Would keep ouraccounts betweet there were 
} } } if . : 
rriaade by ri\ PrpOothwe ry ATED ised DN mveelf{to Mer. PDunt’s tirm 


? 
PoOUrse Ves: 


In stuit Were discounted ortetially an 
W hien Nir. 


Hlunt wanted anv oof the notes on 
Jou eame to me and told me so, and brought other 


Jeoftwoueccounts and wished 
other loans 
these notes 
were pastdueon oth May, PS6o, 
this list 


Hotes, 


lie 


anil 


ee 
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substituted them and took away the note he wanted, and they 
were then crased and the new notes entered on it. ‘The largest 
note, SZ.060.99, was on the list when it was made and delivered. | 
think the other one was also. [never delivered anv collaterals to 
him before receiving the pRlprer to we substituted Ll wits Very puar- 
ticular lw ret the hew hotes if any collate ral Wiis taken by Ilunt it 
was then in lis presence erased, and also on a duplicate tmemoran- 
dum which he kept. [le always brought his memorandum. 1 had 
the entry and erasure made on lis as well as mine. ‘There never 
Was anh instance when a collateral was retired that it was not erased 
lo Thi recollection. — | ay, Inn at single instance When there was an 
endorser, have told lim that PE would not be responsible to protest 
finial hold the endorser, burt hie lritist notity Phe’, | Was never liitornn 7 
ly Elunt that he bad settled the note in suit until some time im PS6O. 
I then requested Hunt to give me information about the parties’ 
responsibility and tw ll brite 11} collectinea thie bhi. lle polnted ant 
the hotes 11) this sult and two other notes and said they haved been 
ae | told byirn they hieacd het been, Wiis hot hiferneed bby Mr. 
Thunt between January anid May, ISOS. that the motes mm suat bisacl 
heen settled. LT was first informed that the motes in suit had been set- 
tled in the sutmmer of PSO). | Lidl hot then consent to threat mrrahee- 
ment. IT had no interest with Punt in his business. At the time 
of the Hiaturity of the hotes suit Pbuoit caine to mie ane said they 

could not be pard: wanted them withdrawn frome bank to 
1a Suave protest between that time and PS6o, lL called Lipredd Mr. 

Hunt about these notes—the pavinent of them: he said the 
partics were good : were on California fry TNO) TL made the first 
serious tterpet towards collecting these notes l never received 
anvihing upon the motes ino suit. The plamtil’s counsel here 
showed the witness the two notes of Crordono Brooks & Backus, 
endorsed by (1. \l. Chapman eS <4. cnied ye frirthves testified these 
hotles Were brotuelit toro Die’ Gis collate ritl lora su bsequs lit beets bv lore 
Mav, LSOS. | Ciilibied recollect thy ‘hibootanit OF the leva, ‘| here Wits 
a lot of other collaterals besides. “Phese two totes were paid te mie or 
mVitirm. ‘Phe witness here referred tothe list of collaterals annexed 
to the note of f cc Phrarit for SZOSSOLSO aed testified thiose totes 
appear in the sixth and seventh lines*from: the topo | 


Cot cross exatoination sare witthes~ further testiipes 


if 
Willow streets in 


the plarmatill, lived at the corner of Pineapple and | 
Drooklwn: that le resided with ler when in Brooklwn: that the 
prlsve of business of G. M Chapman & Co. after ISod. was at No 
2IS Pearl street, New York: afterwards at No. 21S Peart ~treet: that 
finn transacted blisthiess iter ‘a rtieed Oh Obey cerned tay TL ~e odie 
purchases. Witness did busines= on his own account atter DSot 
The witness was here shown the list of collateral motes held by 
hit on the oth dail of N iv. bSoS, read in evidenes bi three be feonyel 
ants counsel, and he further testiffed a- follows 
That paper contains words and figures written thereon by 
lt] me. The words “returned January ZO, TS50 0 “settled Miareh 
J settled Mareh TO, 605° % settled” written opposite te 
ditherent notes on that Tistjare in otiyv handwriting > also the motes 
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entered on that list after the note of B. D. Chase & Brother are in my 
handwriting. Those words and tigures were written by me some time 
after the list was made up; can’t remember how long after; remember 
the fact of holding that list at that time: can’t fix the time; it was 
at the time of some of our settlements after that list was made; that 
list made in May, 1858; had partial settlements with Mr. Taunt be- 
tween May, 1858, and Mareh, 1860; there was no general full settle- 
ment until March, [S60; there were settlements of particular trans- 
actions; can’t tell at which of them the memoranda on the list were 
made; duplicate lists of the collaterals held by witness were pre- 
pared, one for witness and one for Mr. Hunt; the list last shown the 
Witness was one of these duplicate lists; Hunt gave witness memo- 
randum checks for some loans; for some he did not. 


The defendant's counsel liere exhibited to the witness a paper- 
writing, who further testified that said paper was in his handwriting. 
The said counsel offered and read said paper in evidence, in words 
and figures following: 


List of collaterals held by G. M. Chapman as secuity for Isaac L. 
Hunt’s indebtedness to him, not charged to him on the settlement 
made between them on the 10th day of Mareh, 1860, said Chap- 
man having on that day accounted for all the collaterals and 
moneys previously received from said Tsaae L. Hunt: 


162 7. &: Coats note, Det. 36. US. 6 WW Bc nc enc: cmon S248 oD 
ae. eee. * Be OE AR cat 1103 16 
S.P. Day’s note, Ap] 8, 5S, 12 mo’s- a nn ee 
™ o " . fa ve St go 1104 OS 
Carpenter & WKetchuni’s note, April 2,50, 6 mos. 222.2. lly 24 
Rice & Gansevort’s note, Nov. 8, D8, 6 mo's.__..-_.~-- m3 
J.C. Harriman’s note, May 74, 09, 3 mos............- 121 10 
lL. BD. Widoner’s note, July 24, 36, Gmos ...... 2.24... to 54 
D. PD. Complin’s note, Feb’y 21, 59, 8 mo's__.. prea LO cog 
Rice & Gansevoort’s note, Sept. ie an Ged SMD 
QO. 1D. Huntley's note, April 6°59, 6 mo’s, returned to 
ea Rp ei SERS Rah io ae Meee lO] o0 
Charles (r. Oscood's note, Mareh # , eee cei 1ity 47 
Creorge Parr s hote, March Zo Oo, le Mos Per mR ee pet ()} 
a Ss. Brew itt & Co.'s note, Fem FZ. Se, 8 MOS cinunccs- oo 50 
J.D. Rueh’s note, Sept. ee SOO S5] 
Ht C. Robert’s note, Jan. 1], 50. 4 mo’s.... . rot Re On ll, 63 
Wm. T. Strong's note, March 11, 58, 2 years .......... SS 12 
Gordon, Brooks & Root’s note, April 15,757, 6 mes 2 2.060099 
N. A. Wallace's note, July 9, 37,6 mo's..... oes Cem OSs TY 
Pik. Hughes note, Dec. 17,756, 6 mo’s, ree’d & ret’d te 
Ilunt for collection —. 2 Se eae Lae oo 


PY. A. Hughes’ note, Jan. 17, 67, mo’s, ree’d & ret’d to 
Ilunt tor collection ...- Be IE Ae OMI aon Se : 
PA. Hughes’ note, Jan. 17,597, 15 mo’s, returned to Th 


1rit 
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Thomas EF. Davis’ note, May 21, 57, 6 mo’s..202. 2222-2 0 2,550 O01 
™ a “duly 3, Li MU'S..-.00~- Bla Gl 
William Brooks (four notes), Au 58, each S100 hv ay 
John D. Wheelers note, Aug. 2 so. 5 WAC... cade - eZ tl 
” ” ; } ‘ pce ace Hou oO 

165 (sordon, Brooks and Root’s note, April ia. ‘Ob ty 
a suns com toatl aidan ie ean a Dhky BO 
David W. St: ansbury’ s note, ‘Aug. fi. 67,6 mem. ce by) AS 
Snap & Tete accept—--.--------- na waist e000 00) 
Janson & Melntyre’s note, pune 4, 3s, O MB woas oth DY] 
Ira Ilanford’s note, May 20,057, 6 mos. Fotis ats rt Ty 
Halsey Sandford’s note, May 11, 57, 6 mio’s ; GS S2 
Dunham & Stott’s note, May 2,57, 6 mo’s on OG 
herr & Co's note, April 30, 97, 6 mos dees M72 de 
N. A. Wallace's note, July 29,57, 6 me's eae ae ee 2000 77 
Cook & Nilson’s note, Sep. S, OO, O nos . sore ey SNS 
Bb. D. Chace & Brother i a celine een ‘ wee “aa 1.202 2 
b. D. Chace & Brother - She caida eas ecole Sie ye Lovo 72 
Hovey & Kees note, Dee. 1S, 58,5 mo's_- wie ISS) Sr 
John O'Connell's note, March 12,758, 5 mo’s ? 212 3 


The witness further testified that about 
that he lad dissolved with lis partners 
Ilunt, Thomas & Cow: that he wanted al 
could SCC how hes ania wet pwmiiaitters 
not know the makers of the motes in sult 
sald one of the makers told lim le could 
tolel mie to leave lt) bank estid bie 
Witness took no measure to collect thi 
only la Iguire ot Pfuarnt: did so before tl 
ous times between the matarity of the 
IS60.) Witness too ‘collect tt 


lk. bide Steps Ten Cond yent ae 
action Was dated and the complaint ther 


<tood 


cohie 


“he 


theught they would 
Hotes Im suit prior 


ISOS, Tlunt told him 
referred to the firm of 
ist of the clammes se that he 
straight: that witness did 
When they fell due. PDunt 
bhat pay the Tuant 
pave it. 
te TS6O 
<umnitner of S60 at varie 
notes and the summer of 
‘The summons in this 
In Verified on the 10th day 


May, 


bhotes, 


it 


ern 


f January, Ps, 

ld Ixaac LL. Plosv was then ealled and examined as a witness 
on the part of the plamtith The plamtifl’s counsel, after di- 

reeting the attention of thr Vitness to the store No. 165 Chatibers 
street, In the citv of New Yor! nd to the summer of TSOO, asked 
byinee thie: following ylie ~tpOn 

At that time and pl Was there a conversation between vou and 
Gieorge M. Chapman in whieh vou ed, in answer to an inquiry 
by Chapman in regard to the notes in suit, that vou had recerved 
preaydnie nt anid taken ler VOUT OW U r words to that effect? 

Chae ar te redeany - COlSe: clrpect 1 this ey tie =T ye] air eounrt 
overruled the objection A thie jrise rthe defendants then and 
there duly cecepted 

Peo tha question the withess answered “ Ne 


17-91 
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The plaintiffs counsel then asked the witness : 

Did you at that time and place state that you had applied the 
money to your own use on account of your own necessities, or words 
to that effect ? 

(The defendants’ counsel objected to this question. The court 
overruled the objection, and the counsel for the defendants then and 
there duly excepted.) 


To the question the witness answered no. 


The plaintiff’s counsel then asked the witness at that time and 
place: Did Mr. Chapman say to you that your action in collecting 
the money was rascally and in fraud of his or somebody else's 
rights, or words to that effect’ 

(The defendants’ counsel objected to this question. The court 
overruled the objection, and the defendants’ counsel then and there 
duly excepted.) 


165 To the question the witness answered no. 

The plaintiffs counsel then asked the witness: Did he at 
that time and place state to you that such an act would disgrace 
any merchant, or words to that effect? ° 

(The defendants’ counsel objected to this question. ‘The court 
overruled the objection, and the defendants’ counsel then and there 
duly excepted.) 

To the question the witness answered no. 


Grorce M. CHoarpMan was then recalled as a witness on behalf 
of the plaintiff and. testified as follows: 

I asked him about several notes. When I eame to these notes he 
said they had been paid. [told him they had not, and asked him 
how. Ile said they hia been paid to bedan. 

(This evidence was objected to by the defendant. Objection OvVerT- 
ruled and defendant CXCCHL d.) 


The platitifl 's counsel then asked the witness: Did he sav to vou 
that the notes In suit had been paid to him and that he had applied 
the money to his own use, or words to that etfect? 

(This question Was objected to by counsel for the defendants. 
Phe court overruled the objection, and said counsel then and there 
duly eXCEpt dl.) 

The witness answered he did. 

The plaintith’s counsel then asked the question: Did you state to 


him that his course in collecting the Hiahey on these notes Was in) 
fraud of the rights of your mother, or words to that effect? 


14505 (This question was objected to by defendants’ counsel. Thre 
court overruled the objection, and said counsel then and there 
duly exeepted.) 


——z———@woE_- 
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The witness answered: T did: after he informed tie low he did it. 

The plaintiffs counsel then asked the witness: Did he then state 
to you he Wis sorry he hal done it, and that he lisa apypliod the 
Mohey to relieve lis Hecessities, or words lw that etlect ? 


(This question Wits objected to by counsel for defendants. The 
court overruled the objection, and said counsel then and there duly 
excepted.) 

The witness answered: IT do not know that he used the word 
* necessities: ” but he said that he was short and lad used the Hiehey, 

The plamtiffs counsel then asked the witness: Did vou then 
stute to hin that his course was a disgrace to limi as a tierchant, or 
words to that effect ? 

(The a fendatnts’ counsel objected tw thits question, ‘The court 
overruled the objection, and the defendants counsel then and there 
duly excepted.) 

The witness answered: | did. 


CARLTON SMITH Was then called us @ Withess on behalt of the 
plaintit! and testified, under objections by defendants’ counsel, as 
follows: 


In the summer of S607 was sample clerk in the employ of Tlunt 
XW Co. | Wilts present at aa conversation Iti the “ttntner of PSO), (oti 
the ~t cone floor of No, lio Charrbers stre al. between PPaait canned ( Hiaape- 
nian, at Mr Chapmans desk. They were speaking of collecting 
notes: recollected about a California tirm, Gordon and Brooks 

and Dunham and Stott...P heard Punt sav that he liad 
ltig collected the brooks note and the other and live pepe ied if 

te his OW) Use, or words tw thiat etleat \lr C'hisipern i’) ~tinten| 
to lim that it was a rascally proceeding or that it would disgrace a 
merchant, or words to that etfeet Mr. Tlunt stated that lie lad 
done if by reason of his hecessities, or words te thisat efhoet 

(The defendants’ counse! object Lin fem to all the test rrernay of 
this witness. The court overruled the objection. and satrd counsel 
then and there daly excepted. 

Joun Co Way was them sworn as a witness on behalf of the de 
fendants and testhied that he was book-keeper for do 0. Pant from 
March Ist, ISoO, to Mareh dst, PS5o% The Kinew Greorge Mo Chap 
man. le had transactions with Mr. Plant. Mer Tout berrowed 
thonev ol Myr. { Picapotensenn sare bisacd pripe r discounted by é Pecaponnnaen 


during PSO7. Mr. Chapman loaned money te Mer. PDant. whieh 
loans Mr. Hunt secured by leaving notes with Chapman a terial 

The with ~~ \\ i~ breene <hhown i }? yr 4 ia 2 Tei li : dl lyst i ‘ teral 
hhotes ity the basatneds cof Gs \l f Hictpotnaan fi] Noes sotty. Iss Tees] tical tir 
by the witness PDunt. and further testitied as follow- 

That preupee r }~ 1h) Tha leaned | | | ! ch CTA iiidel 
of the notes on which Mr. Thunt | : Mr. ¢ beriea 
On tnenoratda cheeks Coty thie tant pesacres eof Utils putpeer ts taf 


Dike morandum checks for tlie sitapeotliit hie ty rrowed cath ercseeda Chan bis 


i, 
1 Pe ae a ee 


RANE EE RL Ce ee eS Le F 
2 eager eee last Bi ie . 
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paper contains a list of checks given for loan during 15857 in some 
instances. | carried the memorandum checks to Mr. Chapman my- 
self. This list was made up by me on May oth, 1898. J think that 

paper was shown to Mr. Chapman—t see his handwriting on 
168 it. During 1857 Mr. Chapman collected these collateral notes 

which were payable at bank; those which were payable at 
the store Mr. Hunt settled. The collaterals which were placed with 
Mr. Chapman were sometimes changed. Mr. Hunt would collect one 
of the collateral notes and place other notes in Chapman’s hands in 
place of the one so collected or settled. Sometimes he would with- 
draw collaterals and substitute others in their place. 

The witness was here shown the note of Hunt for 820,880.59 with 
the list of collaterals annexed, and testified that le had seen the note 
before; first saw it on or about the day of its date; it was made 
on or about that date; made about the same day the list thereto an- 
nexed was made. | thing it was made after. 

On cross-examination this witness testified: 


To the best of my recollection the list was made on the same day 


the note was made: cant sWear wher : Chapman Wrote on it. | Wiis. 


not present at every pavinent of notes held as collateral by Chapman. 
I was not usually present when collaterals were substituted.  TTunt 
told me of the transactions. HLunt would go upstairs and do busi- 
ness and come down and teil me of it. 


Joun A. Tarr was then called as a witness on the part ef the de- 
fendants and testified as follows: 


I was with Hfunt & Co. in business. [T was with Mr. Ilant in ls57 
and afterwards. [know George M. Chapman. Chapman lett with 
hie collateral hotes which he siti he hisied recelved trot Ilunt. 


The witness was here asked to state what Mr. Chapman directed 
him to do with those collaterals or the application of \Ir. TLurit. 


1a (This was objects dito by the plamtith’s counsel. “Phe court 
sustained the objection, and the counsel for the defendants 
then and there duly excepted.) 

Isaac L. Henxr was here recalled and testified on the part of the 
defendants that the loans made in IS57 were made from George 
M. Chapman alone: neither of those loans was made froin Mrs, 
Chapman in any way. To never had any transactions with her. 
[did hear George M. Chapman speak of the firm of G. M. Chapman 
& Co. during the vear of 1857 as being a tirm then in existence ; 
that the aforesaid paper purporting to contain a list of collaterals 
held by (i. Mf. Chapman on the 10th dav of Mareh, LSo, Wiis tnade 
out on that day, 

Being cross-examined hie testified: T never received monev from 
G. M. Chapman XK Co I} Ine shown the five checks produced hy 
G. M. Chapman he testified that the endorsement on them) Was in 
his handwriting. A book of accounts bn ine shown dita, he testitied : 
This is my book of accounts; there is on it a cash account with G. 


- 


a 


— 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 1353) 


M. Chapman, and on the next page is a cash account with Gi. M. 
Chapman & Co. 

The counsel for the respeetive parties then summed up the case 
to the jury. 

The court charged the jury that the defendants, Gordon, Brooks 
& Root, made the two notes in suitand gave them to Tsaae L. Pbanet 
i) paviient of woods sold anid delivered. They are dated loth of 
April, So7, pavable to the order ot lsnae w Lhuant SIX rieotths iter 

date. They became due 1 October of the same vear, [anne 
170 L.. Ilunt endorsed the notes over ¢ ither to ¢ moore \l. ( ‘hetperacen 

or Eunice Chapman, or to G. M. Chapman & Co., as collateral 
security for moneys loaned upon a memorandum check of Tsaac 
L.. Hunt. 

In January, 1Sos, Gordon, Brooks and Root patd the notes to 
Isaae L. Hunt, who promised to take them up and send them to the 
makers. The defense consists in showing that Eunice Chapman 
did hot loan the Money tw lwnuac i PTuirit, but that it was loaned by 
Creorge MM. Chipman : also that the two notes olive by (rordon, 
brooks suid Backus Were delivered le C}iaperan with information 
threat they were receryved hy Isainic hen PPuirt on agecount and puavinenl 
of the notes in suit. 

If the two notes of Crordon, Brooks & Backus were delivered to 
(reorge M. Chapman as tere securities and collaterals for otter 
notes and new loans, then it cannot affect the plaintihs right of 
action, because it Was not a pavinent. Dut if they were delivered 
to him with notice from whence they came. and for what purpose 
received, nie he brisicde: licd DEW el Var hiees, oy reline usta doother se- 
curities, and afterwards collected ‘them, then the plaimtih is bowned 
to credit the proceeds of them as a pavinent upon the notes in stat. 

The le fenelants Collis] thie by peepthe =Te | thre puede be cli: rere: thie 
jury that if the motes In suit were pledged to the firm of GM 
{ bicupennnetn \ Cio thi ty the polsatnituel Cubtitiet pinititain the aetron ‘The 

i 


f 


° , , , , , 
tide declined so te chara chtaed Chie cletetidants Cotltised eneeptes 


The jury thereupon found oa verdiet for the plamtitl for 
B-4.05-42 2. 

lil Ata special term of the supreme court, eld tn aid for the 

county of Kings, at the city hall, in the city of Brooklyn, on 


the 2st dav of Ddecceenny toe - \ 1) PSé5} 
Present: Tfon. John A. Lott, justice: 


(seoncke M. Crarwas. Executor of the Last Will and Testarment of 
unice Chapman. Decensed. 


gtataet id ‘ 


Joun W. Brooks, Joms Gornpon~. and Jawes Roo 


' } 
‘ ; i 

Lone iin or Tpeverth f hyl- .¢ i i 
' | ‘ 

i ’ ‘ 
React bit beePecldy leet : l i if ' ' 

2 } 

! °; ‘ ' 

qa) “t peed’ Toye Peomtve \ } | ~ j st] i _ : . 
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Supreme Court, County of Kings. 


Grorce M. Charman, Executor, &e., Plaintitl, Respondent, 
against 
Joun W. Brooks and Others, Defendants, Appellants. 


Gienr.: Please take notice that John Gordon and James W. Brooks, 
two of the defendants above named, hereby appeal to the general 
term thereof, denying the motion for a new trial made on be- 
Li2 half of the said defendants and entered on the 2Ist day of 
December, 1865, and from each and every part of said order. 
Dated New York, January Oth, DSod. 
Yours, &«., ALFRED ROK, 
lorucy for App Tbs. 
To J. N. Stearns, clerk, We. 
GEO. W. PAINE, 
Atty for Pee spl. 

On the dth day of January, 1864, judgment was entered against 
the defendants for SE759.S0, and the defendants, Brooks and Gor- 
don, thereatter duly appealed therefrom and served notice of appeal 
iis follows: 

Supreme Court, County, of Kings. 


Georcke M. Charman, Executor of Eunice Chapman, Deceased, 
Phainatitl, Respondent, 
TL 
Joun W. Brooks, Jousx Gorposx, and James Roor, Defendants, Ap- 
pellants, 

(GENT: Please trike notice that Jolin WV. Brooks and John Cror- 
don, two of the defendants above named, hereby appeal to the gen- 
eral term of this court from a judgment entered herem on the dth 
day of January, S64, in taver of Eunice Chapman for S4,75t.80, 

and from each and every part of such judgment. 
L735 Dated New York. January 7, PSO. 
Yours, &e., 
ALFRED ROK, 
Atty i, A pepe Iitwts. 
To J. N. Stearns, Fsq., clerk. &e 


GEO. W. PAINE, Esq., 


. . > s*, 
Att ty for fresprd ts, 


Supreme Court, County of Kings 
Ny Pitt teiis fepy” | dd ny f. 
keuNrer Charwan. Plaintitt. 
citi 
Joun W. Brooks. Jorn Gorpox, and cawes Roor, Defendants. 
[U.S. int. rev. stump. 50 cents, caneeled. GoW. P., dan. 10, 1865.) 


el ; , , , , 
‘ ° — Pes i ' . 
Po the above-nanie lL deienealits : 


- © 


oO answer the complame 


You are hereby STLDLp treks 7 and re puiredd 


— 4 


+ 


oo 


= 


es a oe 
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of the plaintiff in this action, which ts hereto annexed, and to serve a 
copy of your answer on me, at my office, No. 200 Broadway, tn the 
city of New York, within twenty days after the service of this sum- 
MONS Upon vou, ¢ xelusive of the day of such service, and if vou fail 

ired the plamtitf will take 


to answer said complaint as hereby requi 
judgment against vou for two thousand five hundred and sixty-six 
dollars and twenty-four cents, with interest thereon from the Psth day 
of October. 1857. hesick = costs. 


Dated Jan. 10th, 1S63. 
GEO. W. PAINE, 


Plaintii ‘s Atlorney 


ve. Complaint firi Pircmis fart Nol Dus a’a’ Gir Beare i Again / 
Maker. Two or Move Notes 


County Court, County of Kings. 


MuNier CHAPMAN 
cperinst 
Jousn W. Brooks, Jous Gaiposn, and Jawes Root 
The complaint of the above-named plaintiff respectfully shows to 
this court threat the defendants breretobers iat Ni \\ York, rivstede their 
promissory note, In writing, bearing date the loth day of April, 
one thousand eight hundred and fifty-seven, 
to pay, six months after date, for value received, to the order of 
Issac LL. Hunt, at 215 Pearl street. the sum oof twenty hundred 


; ’ 
i st i ; 
Tipe’ “JElel ‘leledeiathits 


sixty dollars ninety-nine cents, amd also that tl 


\\ bie le hy thie \ Prresdiridse 7 


heretofore, at New York, mad other promissory net writing 
bearing date the loth dav of April, one thousand eight dun 
dred and = fifty-seven, whereby they promised te pay, for value re 
celved, six months after date at Zlo 1" ri street. the sur f tive titan 
dred ane five dollars anid LWentv-live cents chthed tine | Isaae | 
Ilunt afterwards cndorsed the said motes am blank ried soled conve 

a Vv the doth 


transferred the same so cndorsed beter rita 
plammtitl purchased the same so endorsed, and althe 
stil notes becarme Line cuted pavaa beet thie Conitn iin ‘ 
action vet the defendants have mot proud 

of them 


And the pharntit® further saves that . yt iwfol owner and 
holderof the said motes, and ntsare justly in 

re debted to her thereupon i thesuyy oriwent ri \ berprredy SINT 
six dollars twenty-four cents, principal and interest, together 

with all costs, disbursements, and ex f this action, said mterest 
from Sth Ocet.. PSO7. The satd detendants, at the time of thi 
execution of said totes, were puirts rt 7 (ren 
don, Brooks & Root. and executed said notes in their said | sennae 
“ae a ‘ante 


’ 47 ‘ ‘ 
VIRRT ITE che 


Wherefor the pri; 
for the sar prinerpral SUibnb cidbed Tite res| 
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CouNTY OF KINGs, } 
City of Brooklyn, | 
Eunice Chapman, plaintiffin this action, being duly sworn, says 
that the foregoing complaint is true to her own knowledge, except 
as to the matters therein stated to be on information and belief, and 
as to those matters she believes it to be true. 


EFUNICE CHAPMAN. 


. 8s : 


Sworn to before me this 10th day of January, 1865. 

C. SMITH, Jun, 
Comyr of Deeds. 
Ciry AND County oF NEW YorRK, 88: 

[sanc’ White, being duly sworn, says that on the 22nd) day of 
January, 1863, at No. 21S Water street, in the eity of New York, he 
served the foregoing summons and complaint on John W. Brooks, 
one of the defendants therein named, by delivering to and leaving 
with said John W. Brooks true copies thereof, and that he knew 

the person on whom he made sueh service to be the same 
176 person deseribed in said summons and complaint as one of 


the defendants therein. 
ISAAC WILITE. 


Subscribed and sworn to before me this 24 day of June, 1865. 
JOLIN DAVIDSON, 
Notary Public. Ne Le bork: County. 


Ciry AND County or New York, ss 

Isaac White, being duly sworn, says that on the 27th day of Jan- 
uary, 1865, at No. 251 Water street, in the city of New York, he 
served the foregoing SunOS ry compl ainton John Crordon, one 
of the defendants therein named, hy delive ring to an? leaving with 
said John Gaordon true coples thereof, and thisat he knew the person 
on whom he made such service to be the same person deseribed in 
said summons and Complamt as one of the defendants therein. 


ISAAC WHEE. 


Subscribed and sworn to before me this 27th day of January, 


PSO. 
JOLIN DAVIDSON, 
Notary Public. Ni i] bork Conny. 


lia Supreme Court, County of Kings. 


Minter CHAPMAN 
against 


Joun W. Brooks, Joun Gorpox, and James Roe. 


The defendants. John \. brooks ana Jolin (rordon. for Absawer to 
the colnplaint mh this @uswer Suv thisit they have no Knowledue or 
Information sutherent to form oa belief that either of the notes mren- 
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tioned in said complaint was ever sold by the said Isaae L. Hunt, 
named therein, nor that cither of them was ever transferred to the 
plaintiff, and they deny that the said) plaintiff purchased cither of 
said notes. 

The said defendants deny that they have not paid such notes, or 
either of them. 

They deny that said plaintiff is the lawful holder and owner of 
said notes, or either of them, or that they are indebted to her in any 
Sul. 

And said defendants, for a further answer and defense, say that, 
after the maturity of the notes mentioned in satd complaint, and 
before the alleged transfer thereof to said plaintiff, the said firm of 
(rordon, Brooks and Root settled the same, and cach of them, and paid 
the amount found due thereon on such settlement, and that the 
owner and holder of iit hotes al thiat time recelved the amount so 
paid by said defendants, and that said defendants were then, and 
are still, entitled to have said netes, and each of then, delivered uy} 
tothem: and they pray that said plaintiff may be adjudged to de- 

liver std notes to them to bye cancelled. 
17s And said defendants nlso pray that the complaint in this 
action may be dismissed, and that the plainti® may be ad- 


judged LO py them ther costs herein. 


ALERED ROk, 
Alt y for Lh fe nants Brooks iV (rordon. 
12s Broadu (Tt, AY ii 7 7 | f “ey. 


Ciry anp Country or New York, xs 


John W. Brooks, one of the deTendants in this action, being duly 
sworn, says that he is acquainted with the facts stated in the forego- 
ine answer, and that said answer is true to his own knowledge, ex- 
cept as to the matters therein stated on information and belref, and 
as to those matters he believes it to be true. 


JW. BROOKS 
Sworn to before me this 10th dav of March. )S63 
; a 
; New bork 


A\t il elreuit eorurt bie lel it) anid let I lhe COTLELEN (it) thie both day 
of Oetoln r, PSO). Present Hlon. John W Drown, justices 


Eestek CHAPMAN agat JoUN Gonpon & Others 


[Jet {" ~ — rye t+ :7 
The jury come into court and sav that thev find a verdiet for the 
pelcvnnatatl hoor footy threotissaie ~T\ hititeed red athe) TOTTV-TWo , 
dollars. and =i) thyery mea Shi 
m i 1? ] #-« ] ‘ ’ " 
14) Cory rrpetied defendants are atiowed twen Vo odayes time te 
make a (jist, 
A troe extract from the minut 
J. N. STEARAS, Cleri 


IS—l 
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Supreme Court. 


In the Matter of the Application of Gronce M. Crrarmay, Executor 
of Bunice Chapman, Deceased, to Revive an Action Pending in 
the Lifetime of the said Eunice Chapman, and at the time of her 
death, in her favor, 

against 
Joux W. Brooks, Jounxn Gonpon, and James Roor. 


Ciry AND Country or New York, ss: 

George M. Chapman, being duly sworn, says that he is executor 
of the last will and testament of Eunice Chapman, late of the city 
of Brooklyn, in the county of Kings and State of New York, de- 
ceased ; that on or about the 22nd day of January, 1865, and in the 
lifetime of said Eunice Chapman, she commenced an action in this 
court in her favor against John W. Brooks, John Gordon, and James 
Root on two promissory notes executed by the defendants. 

That the defendants, John W. Brooks and John Gordon, ap- 
peared by Alfred Roe, Esq., their attorney, and put in an answer ; 
that the issue thus formed eame on to be tried ata circuit court held 
at the city hall, in the 


1I8O))06OUntrep Srares or AMertica, | | 
. . _ . 4 SS . 
District of Minnesota, j 


[, Oscar B. Hillis, clerk of the United States cireuit court for the 
district of Minnesota, do hereby certify that the following is vol. 2 
of the return to the Supreme Court of the United States from the 
circuit court of the United States for the district of Minnesota, in the 
Cuse of Creo. M. Chapman, ex r, WC., V8. Kelix A. Borer, adm’r, el al, 
and is the 2nd vol. referred to and included in my certiticate at- 
tached to vol. 1 of said return in said cause. 

(U.S. Cireuit Court Seal, Dist. of Minnesota. ] 


Attest : OSCAR B. TTLLIES, Clerk. 


Ise! city of Brooklyn, in the month of October, 1863, and that on 

the 1oth day of October, 1865, a verdict was rendered for the 
plaintit® in sueh action for four thousand six hundred and forty-two 
dollars and fittw-two cents, and that no judgment has been entered 
on such verdict. 

Deponent further savs that on the 12th dav of November, 1865, 
the said Eunice Chapman died leaving a last will and testament, 
Which has since been duly admitted to probate by the surrogate of 
said county of Kings, and that the said notes and said verdict are 
now held by this deponent and form a part of the assets in his hands 
belonging to the estate of said deceased, and that letters testamentary 
on sald last will and testament were duly granted to this deponent 
by the surrogate oft Kines county (rt) the 17th day of Novetpber, 


LNs). 


(io M. CHAPMAN, 


’ 

‘ 

‘ 
& 
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Sworn to before me this 20th day of November, 1565. 
PETER D. KENNEY, 
Notary Public, New York County. 


[ oe. U. s. int rove ~Lratenpe, ennecelled ] 


To Alfred Roe, Esq., att’y for defendants Brooks & Gordon : 


Please take notice that a motion will be made at a special term of 
this court to be held at the city hall in the city of Brooklyn, in the 
county of Kings, on the 7th day of December, 1865, at the opening 

of the court on that day, Or as soon thereafter iis counsel] eal 
IS] be heard, for an orde I alle wing the action —" tnt this 

court between Eunice Chapman, as plamttl, and Jobo W. 
brooks, John (iordon, and Juties oot, dete tidanits, at the tle of 
the death ot sil Munice Chapman a De continued iti the Pechdane of, 
George M. Chapman, executor of said Eunice Chapman, as plantitl, 
vr for such other order as to the court shall seem meet in the peretil- 
Iss, Which motion will be founded on the }? eadines “nia proceed- 
Ings In the said action and on the atlidavit of George M. Chapman, 
a copy of which is herewith served, 

Yours, &e., 

GEO. W. PAINE, 
Athy for (ren. M. Chapinan, kv'r of hunie Chepinan, lhed. 


Ata special term of the supreme court held at the city hall in the 
CIty of Brooklyn, In the county of I dries, on the Sth diay of Decem- 
ber, 1S6s. 

Preseut: John A. Lott, a justice of said court. 
ln the Matter of the Appheation Of Gronar M. Ciaran, Eex’r of 

I uUnice ( ‘hh cLpetnaadn, lo Re VIVE un wAction Pending thi otlie F ifetitne 


of said dunice Chapman, ; it the Time of Tler Decease. ti Per 
lavor, 


Joun W. Brooks, Joun Gaornposx, and Jawes Roo 


Qin reading and filing notice of motion and ath davil of Gieorge NM. 
> byatponans in. Whe reby if ippears ™ it Greoroe M.( “s ipman is eXNecutorel 
the last will and testamentof Eunice ¢ aupotunaal 1 cdleceased. and that said 


ounce ( hapman bisacd an es rlitetimme commenced an action im 
IsSZ this court thy hier Invor avaltist Jobin W. Brooks, Jolin Croredon. 
and James Root, on twe PPrOTMISsSOry Hotes exceuted by this 
cle fendants, anid that the oh feredatnts. Jolin W. Brooks and Joba 
Crordon, appeared Ly Alfred Roe, bs wtheir attorney, and put in an 


answer. and that the issue thus fernied came on to be tried at a en 
cenit — held at the eitv hallin the citv of Brookivin, in October, PSs, 
ane that on the doth davooft October. TS653. a verdict was mr tielepeet 
for the pelatmtrth, and that before the entry of pudemient thereon thi 
plointit aioe, aned that since and oon the DTith November, Ds6co, 
letters testamentary on the last will and testament of do bovaees 


Chapman have been duly issued to Geo. M. Chapman, 
Now, on motion of George W. Paine, atty for George M. Chap- 
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man, executor as aforesaid, and filing proof of due service of such 
notice, nO one appearing to oppose, ordered that said George M. 
Chapman, executor of Eunice Chapman, be, and he is hereby, sub- 
stituted in the place of the said Eunice Chapman, as plaintiff in 
said action, against said John W. Brooks, John Gordon, and James 
Root, and that the said action be, and it is hereby, revived and con- 
tinued in the name of thesaid George M. Chapman, executor of Eunice 
Chapman, deceased, against the said John W. Brooks, John Gordon, 
and James Root as defendants, without prejudice to any of the pro- 
ceedings already had in said action. 
Granted December 8, 1565. 
JOUN N. STEARNS, Clerk. 
1835 Judgment. January 4, 1864. 
Supreme Court. 


GborGeE M. Cuarmay, Executor of Eunice Chapman, 
ay st 
Jousx W. Brooks, Joun Gorpox, and James Roor, 


This action having been tried on the issues of fact joined therein, 
and the jury having found a verdict for the plaintiff herein for the 
sum of four thousand six hundred and forty-two dollars and. tifty- 
two cents: Now, on motion of George W. Paine, plaintiff's attorney, 
it is adjudged by the court that the plaintiff recover of the defend- 
ants the said sum of four thousand six hundred and forty-two dol- 
lars and fifty-two cents, together with one hundred seventeen dol- 
lars twenty-eight cents, costs and disbursements, amounting to four 
thousand seven hundred fifty-nine dollars eighty cents. 

J. N. STEARNS, Clerk. 


At a special terin of the supreme court held in and forthe county 
of Kings, at the city hall, in the city of Brooklyn, on the — day of 
December, A. D. 1865. 

Present: Hon. John A. Lott, justice. 


George M. CuarpmMan, Executor of the Last Will and Testament of 
Munice Chapman, Deeeased, 
aqeiust 
JON VW. DROOKS. JON Cron DON, and Jan I~ oor. 


A motion having been made in this action on behalf of the 
IS4. 9 defendants herein for a new trial of said action. and after 
hearing counsel for the respective parties, it is ordered that 
sald motion be denied Without Costs. 
Granted December 21, 1865. 


JOHN N. STEARNS, CTE. 


We consent to the entry of the above order. 
G@hORGHE W. PAINE, 
Llii's Atty. 
ALFRED ROE, 
Def'ts’ Atty. 
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All which we have caused by these presents to be exemplified and 
the seal of our said court for said county te be hereunto affixed. 

Witness Ilon. Joseph T. Barnard, presiding justice of our sUp rete 
court In-and for the second judicial department of said State, this 
twenty-second day of July, IS7S, and in the one hundred and third 
Vvear of the Independence of the United States. 


JOLIN DELMAR, Clerk. 


I, Joseph T. Barnard, presiding justice of the supreme court of 
the State of New York in and for the second yudicial departuvent 
thereof, do hereby certify that John Delmar, whose name is sub- 
seribed to the preceding exemplification, Is the clerk of the COUnLY 
of Kings and clerk of the supreme court in and for said) county, 
and that full faith and credit are due to lis oftietal acts. 

I further certity that the seal aflixed to said) exe bipelitieset ion Is 
the proper seal of said court for said cCOouUnLY, atid that the attestation 
thereot Is in due horin of law anne ly the proper ofticer, 

Iso Wittess Hiv hiatal, at the CILV of Drooklya, this twenty- 
second day ot July, in) the vear ISiS. 
J. 1. BARNARD. 
Pr siding Justice of the Sipe me Cont of the State of Nen 
, bork in and forthe Second Judicial Lh partment 


SrTrare oF New York, | 
County of honeys, j 


3 Jolin Delmar. clerk of thre county ot IK ites tied alse cls rk of 
the supreme court of suid county in and for the second judteial de- 
prurtrnre nt of sald State (sald court by Ine a court of record do here Ds 
certify thraat blo. Joseph 7. Darnard, Whiose bictlrie I~ <tibserrbed le 
the foregoing certificate, is presiding judge of the supreme court of 
ii State 1) anid for the econ yuu bial cde prarltnent, 7 Iv ( heated 
and sworn, and that the signature of said justice to said) certificate 
Is venulne, 

bh testitnony \wit reat | have hereunto set rms bicuried nie atlixed 
the seal of said county and court this twenty-second day of Jul 
the vear IScS. 


israt.] JOHN DELMAR, Clerk 
(Endorsed:) Exhibit A.) TL BE. Mann, ex’r 
IN suit people of the State of New York. by the grace of Crd 


free and independent, to all [to] whom these presents may 
[st \] | come, Gerreeting 


= 


Know ve that we. having inspected the files and records of our 
’ ° 
“Upretne court at the city of Drookly: ty Uda tnty of Nines. deo 
, } e ' TT I + ’ ry ; ’ » | : ; ‘ ’ 
Pitiel al ct rialiil praca Lit lit Peril le i i "i st if qi] saat ,ece*enl i rT} 


the words and figures following, to wv 
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Supreme Court. 
Eunice CHAPMAN 
ag st 
Joux W. Brooks, Joux Gorpox, and James Roo. 


Case and exceptions on the part of defendants, John W. Brooks and 
John Gordon. 


This action came on for trial on the l4th day of October, 1865, 
ata circuit court held at the city of Brooklyn, in the county of 
Kings, before the Honorable Jolin W. Brow’, justice, and a jury. 

The pleadings in this action are as follows : 


Supreme Court, County of Kings. 
Eunice CuarmMan, Plaintiff, 
aq st 
Jounx W. Brooks, Joux Gornpos, and James Roor, Defendants. 
1S7 You are hereby summoned and required to answer the com- 
plaintof the plaintiffin this action, which is hereto annexed, 
and to serve acopy of your answer on me at my office, number 290 
Broadway, inthe city of New York, within twenty days after the service 
of this summonsupon vou,exclusive of theday of such service; and if 
vou fail toanswer said complaint as hereby required the plaintiff will 
take judgment against vou for two thousand five hundred SIXLV-SIX 
dollars and twe nty-four cents, With interest thereon from the Tsth 
dav ot ( lctober, 1So4, besides Costs, 
Dated January LOth, S65. 
GEO. W. PAINE, 
Plaintijis Attorney. 


Complaint il Promissory 7 fg or Beare r lgainst Mak g Tivo 
* Vor f Vole s. 


Supreme Court, County of Kings. 


EuNicE CHAPMAN 
aust 
Joun W. Brooks, Jousn Gorposx, and Jawes Roo. 


The complaint of the above-named plaintiff respectfully shows to 
this court thrat the defendants heretofore, at New York, riiede ther 
promissory note In writing, bearing date the loth day of April, one 
thousand eight hundred and fifty-seven, whereby they promised) to 
pray, SIX inonths after dat te, for valtle received, to the order rt [snac 
L. Hunt, at 215 Pearl street, the sum of twenty hundred sixty 


dollars ninety-nine cents, and also that the said defend- 
ISS) ants heretofore, at New York, made another promissory note 
In WHitlhe, bearing date the loth day of April, one thousand 
eight hundred and fifty-seven, whereby they promised to pay, for value 
received, SIX months rutter date, uu > 1) Pearl street, the “Util ot five 
hundred and tive dollars and twenty-tive cents; and the said Isaae 


= 
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L. Ilunt afterwards endorsed said notes in blank and = sold) and 
transferred the same so endorsed before the maturity thereof, and 
the platntill purchased the Same so chdorsed hefove the mealurity 
thereof. aud the plaintal purchase J thie Nile SO endorsed atied culthougl 
the said notes Decne due nicl pavable before the Comliecncenrent 
of this action, vet the defendants have not paid the same, or any or 
cither of them. 

And the plaintiff further says that she is now the lawful owner 
and holder of said notes, and that the defendants are justly indebted 
to her thereupon in the sum of [Wenty tive hundred ~IXEV-SIX dol- 
lars twenty-four cents, principal and interest, together with all costs, 
disbursements, and expenses of this action, said interest frome DSth 
October, }S57. 

The said defendants at the time of the exeeution of said) notes 
were partiiers tider the Hirt tame of Cioran, Brooks cutie oot, 
nil executed said Hotes in) therm siti finan Dacutene. 

Wherefore the plamtit? demands pudgan it sawatist the sated defend- 
ants for the said principal sum and interest, 

GEO. W. PAINE, 
Plaintil s Atlorney. 
Ciry or Brookiysx, — | 
County of Kings, j 


Ss s s 


IS) Eunice Chapman, plaintitfin this action, being duly sworn, 

savs that the foregoing complaint is true, to her own knowl- 
edye, except as to the matters therem stated to be on information 
and belief, and as to those matters she believes it to be true 


BUNICE CHAPMAN. 


Sworn to before me this loth day of Jaanary, DS65. 
C. C. Sart 38, &UX.. 
RITTTT Te of [heeds 


Supreme (‘ourt. County of IN ites 


ReNrcre CHAPMAN 
; 


Chepeliai 


Onn WV. Dhooks, Tons Crcohi fran, nied J AVMibs Leener't 


The defendants, John W. Brooks and John Cordon, for answer to 
the complaint 1) thits action, Say . 

That they have no knowledge or information sufficient te form a 
belief that either of the notes mentioned in said complatit was ever 
sole by the said Isaae LL. Tlunt natnied theretn. nor that either of 
them) Was ever transferred to the said iD cinitith, ane thie de Hi thiat 
the said plaintitl purchased either of satd notes 

Phi “td defendants deny that thev live met besnted “ated totes. or 
either of thet. They di ny tliat sce 1 still is the lawtul owner 
and holder of said notes, or either of them, or that thev are in- 
debted to her in any sum 

And said defendants, fora further answer and defense, sav that 
}i") afterthe maturity of the totes mv ritioniedd tre siatel Connpel sitet canned 
before the all crea transter thereof to sated prlanntill, thee scone firgn 
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of Gordon, Brooks and Root settled the same and each of them, and 
paid the amount found due thereon on such settlement, and that the 
owner and holder of the notes at that time received the amount so 
paid by said defendants, and that said defendants were then and 
are still entitled to have said notes, and each of them, delivered up 
to them, and they pray that said plaintiff may be adjudged to de- 
liver said notes to them to be eanceled, and said defendants also 
pray that the complaint in this action may be dismissed, and that 
the plaintiff may be adjudged to pay them their costs herein. 
ALFRED ROE, 
Atiorney for Defendants, Brooks & Gordon, 
128 Broadway, New York City. 


Ciry AND County or New York, ss: 


John W. Brooks, one of the defendants in this action, being duly 
sworn, says that he is acquainted with the facts stated in the fore- 
going answer, and that said answer is true, to his own knowledge, 
except as to the matters stated therein on information and belief, 
and as to those matters he believes it to be true. 

J. W. BROOKS. 


Sworn to before me this 10th day of March, 1865. 
hE. PL CLARK, 
Notary Public, City of New York. 


1] The plaintiff called as a witness George W. Paine, who, 

being sworn, proved the endorsement of Tsaae L. Taunt upon 
the notes in suit. He further testified that he lad computed the in- 
terest on sald hotes and that the amount of principal and Interest 
due thereon was four thousand six hundred and forty-two dol- 
lars and fifty cents. 

Being cross-examined he testified that he Was the attorney who 
commenced this action: that the notes in suit were handed to dim 
by George M. Chapman, who told witness to commence the action 
isthe name of the plaintul, the mother of said Chapman: that witness, 
after the commencement of this action, handed back the hotes to 
Gworge M. Chapman: that said George M. Chapman retained said 
notes and handed them to the witness on sald dav of trial: that said 
(reorge M. Chapman directed witness in regard to the prosecution 
and trial of this action. 


The plaintiff then rested. 


The counsel for the defendants, Brooks and (sordon, called as a 
Witness on their part John W. Brooks, who, being sworn, testified 
that he was one of the firm of Gordon, Brooks & Root, defendants in 
this action: that firm did) Susiness in San Franeisco, California : 
that he was in the citv of New York in the winter of IS57-S. 

The witness was here shown the notes in suit and further testi- 
tied that he parte sald notes to Isaae L. Punt. the paver, at lis store, 
No 215 Pearl street, in the city of New York,on the 28th day of Jan- 
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uary, ISoS; that part was paid in cash and part in’ the 
1!2 notes of Gordon, Brooks and Backus: that the 


i i ee a eee 
was settled and paid as follows : 
An abatement of 2 per cent. Was rise a ar Sr See ee Lo 2.) 


That witness paid in cash —— ~~~ sis cee nodeaneeiate ue sep BSG 4: 


Interest oh new hotes was added aie ts em aaa aie elena iii Wi 


S105 O65 
And three notes of the firm of Gordon, Brooks «& 
Backus, dated the 28th day of January, IS5S, were given 


One at 5 months from date for ....._-.. _._. See Te 
ae 6 months of " vie a 402 2] 
“= ZDmonths “ a ee wisicce: aa oe 
S170 65 
That the note nr ee....titiwtCiw;‘(Ci(C ee SO BO 
Was settled and part as follows: 
An abatement of Pry per cent. Was rise itil Pt 4 
Tt» | 
That witness peti “ee eae sar fase Oo) G4 
St DO 
Interest Ol new hote Was added. ss ‘iheeliieun delat . 7 le 
Bes oh 
And the Hote of Crordon. Prooks anil Dackus. dates] Jan- 
uary 2S, 1SoS, for the payment two months after date 
OR : oe ae i =e ae 2s 7 


Was given. 


The witness was here shown four notes of the firm of Gordon, 
Brooks « Backus, and testified that they were the same  tmeotes 
given by him in settlement of the notes in suit, and were 
193 severally paid by Gordon, Brooks &« Backus at maturity, 
The plaintiffs counsel admitted that the endorsements on 
sald Hotes were COMUNE, ariel that thre « relapse tretits of Ce. \l. Chap 
man W Co. on two of sald notes were in the hisatied rifting of freorgve 
M. Chapiman. 
The said four notes with the endorsements were then read in evi- 
dence to the jury by the defendants counsel, 


SOST OO]. NEM York, January Ith. Psos 


Two months after date we pereoriniss to pay to the order of Isane 


19— 
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L. Hunt two hundred and eighty-seven 5); dollars at 289 Pearl 
street, N. Y. Value received. 
GORDON, BROOKS & BACKUS. 


(Endorsed :) Isaac L. Hunt, Amasa 8. Foster. 


SOHO, New York, Junnary IS. IS3S. 


Five monthsafter date we promise to pay to the order of T. L. & 
N.S. Hunt three hundred and ninety-nine and 9°, dollars at 2S” 
Pearl street, N.Y. Value received. 

Due Ist uly. 

GORDON, BROOKS & BACKUS. 


(Endorsed :) I. L. & N.S. Hunt, Isaae L. Hunt, both 215 Pear! 
street, N. Yo Pay Messrs. Ketchum, Horn & Normher. 1B. Wood- 
warth, cashier. 


$102.21. New York, January 28th, Ys. 
Six months after date we promise to pay to the order of T. 
Po Lo & N.S. Hunt four hundred and twoand “1; dollars at 280 
Pearl street, N. § Value received, 
Due 2s—o1st July. 
GORDON, BROOKS & BACK US: 


(endorsed :) 1. L. & N.S. Tlunt, Isaac L. PPunt, G. M. Chapman NV 
(‘o. 


S10 b46. New York, Jonuary 28th, SoS. 


Seven months after date we promise to pry to the order of [T. L. 
& NOS. Hunt four hundred and four 3,8, dollars at 289 Pearl street, 
ie a Value recerved. 

Due August 28-51, 

GORDON, BROOKS & BACK US. 


(Endorsed :) TL. & N.S. Punt, Tsaae L. Hunt, G. M. Chapmian & 
('o, 


The witness further testified that Mr. Baekus, of the firm of Gor- 
don, brooks anid Backus, Was hota member of the finn of (rordon, 
Brooks and Root, nor lable in anywise for the payment of the 
notes In-stet: that the tirm of Gaordon, Brooks and Root had been 
embarrassed In their business for some time and made a general 
colipromise with them creditors by paving them seventy-five cents 
on the dollar of the amounts of their respective debts, in the manner 
In Which the notes In suit were settled and paid; that the notes in 


suit Were het given up to witness at flie time of said settlement. 


On cross-examination by plaintiff's counsel said witness further 
testified that lus louse in San Franeiseo had no branch in New 
York: that he came to New York for the purpose of settling 

195 the notes in suit: that Mr. Hunt did not exhibit to witness the 
Hotes Insult at the time that witness paid them : that witness 

came to New Jersey to reside in August, Ps62; that he previously 
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resided in California: that he had been in| New York two or thy 
veurs; that he did receive notice of the protest of the motes in suit, 


Isaac L. [unr was sworn as a witness on the part of said defemd- 
ants, and testified that he was the payee named in the two notes in 
suit. These notes were settled ly John W. Brooks on the 2 Sth 
of January, ISOS. Witness heard the aforesaid testimony of said 
Brooks, and that such settlement was made at the time and in the 
manner testificd to by him: that at the time the two notes in suit 
were settled by Mr. Brooks they were held by (reorge \| (hap 
Pith as collateral SCCULILY for rene Vs located ly hin te Withhess In 
}So7. (reorge \l. Chapman's ollice Was on the secant) theovor, lin ctly 
over the store of Withess, ith Pearl “treet, Phi re Were seve reel lowns 
of monev made by George M.Chapmiun to witness in the vear D857, 
kor the amount of cach loan witness gave dim ao tiemroruidum 
check and negotiable notes as collateral security for payment to 
him of the sum loaned. All those loan transactions were be- 
tween Witness and George M. Chapman alone. The two motes in 
suit were among the collaterals given by witthess to said Greoree M. 
Chapman for one of said loans. George Mo Chapman held those 
notes In May, PS58.) At that time witness had a settlement with 
Gworge M. Chapman in regard to the loans on memorandum 
checks anid the collaterals therew ith. 


105 Witness Wits here ~<hown the =sited lhoters orf Cre) ert. Drooks 
& Backus for 8102.21 and Std bb. 


And he further testitied that he gave those notes to George M 
Chapman : that the endorsement of G. ME Chapman & Co. thereon 
Is ini the handwriting of Creorgee \l. Tisepennian >that he iuifornmied sat 
Chapman of the settlement le had made of with the defendants of 
the hotes In sult cubveotat the tite When the settherent wees raced . tid 
When witness gave him said two notes of Grordon, Brooks & Backus; 
that the amount of said two motes pate thy Crordon, Drooks & 
ar kus were p> isscud to the credit of witthess by satd Creu A bhikyy 


pabaa Th that the two lotes Im suit wer liectel by Ceeeepere \| { Pyaapornnsan 
in Mareh. DSoo 
The counsel for said defendants then asked the witness the fel 


’ . . 
powllic (Questia! 


Did vou during the vear 1557 collect the notes which were ty 


, ee . ; : 7 
pothecated by vou with George Mo Chapman 
4h ] {3° , > ¢ l » i " e+ ’ 1) " ; ‘% 
it prrcadnatadl Ss Colllised obtlecteu yp iti pliessi Teeth cis TFPTeievahit, Ub 
. , | . , ’ , ’ 
less confined to thy sity for Wirted: thre thoetes im stl Were cleposited 
6 1} ‘ . ‘Tr ] + s* ‘ ’ | , ; ’ P ’ ; ' aewe biel ; ei, 
us collateral. he COUTE <tistalned Ce oerbepeoat ial eecitbeledd Ohne 
‘| | re ] , . t} ’ », -_ | ‘| ; i ‘i ; 
cyte =L enh). rer WTO’ } ' eee pT™ Tt bil 5° = % i : = ' * ‘ = si "4 oe 
i 
= ‘ , 
CLUE V EN Ce pied 
. ‘ 
| ; ‘ ‘7 ! ‘ ‘ ‘ ’ i 
(dr) (‘PT tis- ‘ ~ ia0 ,itl iT] »! fe a j | : ~ f } ‘*i ms H ‘ + ins 
| : : 
Pras thi. [We bieotes ci] fy ! perl lit . = i\ 1} rh ~ ‘ i =f é] re\ 


‘ : 5 : a I ' 4 
rauary ofr March: that tie daacd several tratieacthons with Oe a74 7 


( bocaporunean during the writer of TSo7-s 


: ‘ ; ‘ , ' , , F *,? ’ a7 ~ ~ | ; 
C sercorrens \] ( bacaporancads Were ) Ba etl ‘? if lil si Tine VV i ‘1 ‘ ’ 4 ' , 
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On redirect examination of said witness by defendants’ counsel 
he testified that during 1857 George M. Chapman discounted 
197 some notes for him besides these notes which were given by 


him as collaterals for loans made to on him memorandum - 


checks. 


The witness being shown a paper and asked to state what it 
wis testified that it was a statement of collateral notes held by 
George M. Chapman on the 5th dav of May, 1858. It was read in 


evidence to the jury by defendants’ counsel. 


Memorandum of Collateral Notes in the Ilands-of G. M. Chapman, May 


oth, 1S—. 


H.C. Roberts, 6 mo’s, Ap'l 2, 5S, returned Jan, 25, ’59_- 
Ac. for Hayward & MeGurty, 6 mo’s, March 12, 75S, 

charged up to G. M. C., settled March 10.222-.------ 
J. H. DeWitt & Co., 9 mo’s, February 12, ‘58 -.----.--- 


Ac. D. C. Hall, 2 mo’s, April 5, 5S, charged up to G, 


Bs Ss WEEE SOU TE, Scccicirncinninbereeniaaniietninasls 
D. C. Hall, 4 mo’s, April 5, ’58, returned —~......------ 
Ac. Gordon, Brooks & Root, 6 mo’s, Jan. 28, 1858, 

charged up G. M. C., settled Mareh 10, 18602-2222. : 


Ac. Gordon, Brooks & Reot, 7 mo’s, Jan’y 28, 185s, 


charged up to G. M. C., settled Mareh 10, 1S60___-__ 2 
S. H. Sayre & Bro., 6 mos, January 15, ’58.2..---- ..-. 
Isaac M. Sears, due August 8-11, 1858, ee ae 
Theodore Goldsmith, 6 mo’s, November 10, 57, ree’d_ —- 
John Mavhn ta 6 mee. Tew. 12. Ts OE a ecicnn 


Craig & Reed, 6 mo’s. November 2, 57, returned 22-2 .- 
John A. Boyee, 6 mo'’s, November 2, 57, returned ~~~ 
Halsey Sandford, 6 months, January 2, ‘oS.22-22.--- ~~ 
Ac. Wm. Way & Co.,5 months, Nov. 50,57, charged up 
in <s. Be. C.;; cei sens Oe OO... nite 
Ac. Phelps, Ormsbee & Jourdan, 7 mo’s, Jan’y 7, 5s, 
charged up to G. M. C., settled March 10, 60 .. ...... 
a En ee a a, Se TE fF, OO... amininedennabe 
oe) eee ee CoO Olt 6. NO FO. Bl nk weimeeetncic. : 
Il. W. Read, 3 mlos, September | rg OG ai 
Hawley & Guilde, 2 months, October 8, 57 ..-..------ 
D. W. Stanbury, 6 mo’s, August 14, ’57_.-..-... 
19S M. Wallace, imos, July a ee mi a 
“ } i July Sh = ene eye : 
A. Witcox & Ca., G06, Gary 1, Gi, FES ic cccnanscwnin 
Win. Kirngay, G.wmee, Getover 16, 37, 100d <nccnce conn 
ns Aa EO, G ee Ee EE dei a a econ oe 
Gordon, Brooks & Root, 6 mo'’s, April 15, “57..---.---- 

DA. Hlugh s& Brother. 6 months. December 15, 56. 
: i ) ? sanuaty 11, Oi... 

le . January 17, O7-..-- 


WA. Allen, 4 months, JUN fo, SOs PO Bion wai 
Ac. per Sherman Dr ms. > months, January la, oe. charged 
Up to (i. M. L.. metemes Mueene Oe i 
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Note s he had Discounted and Protested. iL hich he Mow Hlolds “as Collateral. 


Jansen & Melntyre, 6 mo’s, Jume 4, 57 ~~~. ints tae oo Td 
Ir: t Woodford, May 20, pee re EITC Ue: Fe aaa. oo 
J. Kt. Gleason, 6 months, May 7 C007 oe Liss 4] 
Dunham & Staats, “ i MOT OT 
Kerr & Co., ” Ae amet 172 45 
Halsey Sandford, - ee 8 lowe 1GS SP 
Silas D: avton, 4 " AS 115, “ Aree Le 238 39 
Gordon, Brooks & Root, 4 mouths, Ap 115. 2» ae why DQ 
Snapp & Hitt, acceptance. a i aati ie TOO OO 
ee, 4 ees ee poe oe NT ae ~ ooo Of 
J. 1. U1. pete cdbacer sci: i age ere od 

J. 1. I1., memorandum check for John Me Allist te rs : note LOS 3! 


And twenty-eight other notes. 


Mi morandum Checks in Hands of fy. M. Chapin. 


J. L. 1. cheek on Park Bank, Mareh 10,757 2-2-2 ---- 000 00 
” ae, & * soe HOO OO) 
2 ae ee eee S70 00 
aig Sept. mH & — LSol 76 
9 =O. La. 2. Cheek on Park Bank, Sept. 2 ae So 29 
si " eng SOO Oo) 
oS. a. be “ “ ce Qq+ . ee 
6 6 “ Oct. 6. De L100 0 
6 ‘“ ‘“ “ >» ©... So OW) 
” is. i 1 chee OW) 
. eer) * .. dan'y 4, 1see HOO OO 
vs ee TOO OO 
Foo y..4.. * 1 
“Bonk of N. i. fe. Soo O00 
2 ie si marek 2 4 tb OD 
66 $6 +6 ee: Sa. = z 1 ooo oe 


That Peeper containing several memoranda thereon by (roorge 
M. Chapman, the words and figures “retarned January the 2Oth, ote” 
“settled Mareh loth: > “se ttle 7 M. arch LOoth, PS6os © returned @ ret dy” 
“settled” and all the collateral notes entered after DB. DL Chase & 
Brother, S|. 5 4 ra. ire dn lis hired riting thisat the period Nared 
10, ISG0, was the time when witness and George Mo Chapman had 
il second settlement in) rt eurd to the collate ral hates | tliat ~titemient 
contains two notes of Gordon, Brooks & Backus of S022) and 
S404.46. 1 told Chapman where those notes came trom, and the 
amount thereof when collected Was charged up to him on my 
books: those hotes Were paid bert ye’ Mareh, Psi that foli thie 
settlement between witness and Creorge Mo Chapman, about the 
Oth Gay of May, PSoOS. withess gave ¢ bicaponnvaats a tote of SLALSSOL! for 
the amount then found due to said Chapman upon said rietieran 


dum checks. 
The defendant here re sted, 
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George M. CuarmMan was then called as a witness and sworn on 

behalf of the plaintiff!) who testified: i am the plaintiff's 

200 son; she is eighty-three vears old: she had a severe attack of 
Inflammation of the lungs; can’t bear excitement. 

Prior to LSST and in 1857 J and my mother composed the firm 
of George M. Chapman & Co. in the importation of dry goods; about 
1855 that firm ceased Importing. 

I had charge of settling up the affairsof the concern. There were 
about two hundred thousand dollars coming in and debts to be paid. 
My mother furnished the entire capital and [had half the profits. The 
assets of the concern when received were divided.  T made the loan 
on the notes In suit with my mother's Money, [ «lid the business, 
We kept one bank account, for convenience, in the Union Bank. 
Whenever | drew money I drew the checks of the firm. I kept a 
private account of her moneys and mine during 1857. [ loaned 
moneys to Mr. TPant’s firm. 

The plaintiffs counsel here showed the witness a note for 820,- 
SSO.30, dated the — day 5S, tnade by Isaac LL. Punt to 
George M. Chapman & Co., the same note referred to by said Hunt, 
With a paper annexed thereto, and he testified that the first paper 
Was a memorandum note signed by Mr. Tlunt: that the paper an- 
nexed was a list of notes collateral thereto which was made eut 
about the date of the note. When it was made out it contained no 
erasures and no writing on it, except that in the handwriting of 
John ©. Way. 

The plaintiffs counsel then read said note and annexed list of 
collaterals to the jury. 


(Mem. note.) 
S?POSSO DY. New York. May oth. TSos., 


20] On demand T promise to pay to G. M. Chapman & Co., 

or order, tWenty thousand elelit hundred and eighty rea 
dollars, with interest thereon from the Ist day of April last, for value 
recerved., 

[tis understood that the above amount when paid will be in full 
forall memorandum checks due said tirm or either member thereof 
bearing date prior to May oth, PSos, and that they hold the notes, 
alist of which is hereunto annexed as collateral security for the same.’ 
Also Hunt's note due Feb. 4,55, for 8508.54 is to be returned, 


Mi morandum of Notes Left with G. VW. Chapinan veo Co. as Collaterals 
hy [scrte a Eluut. 


H. C. Roberts, 6 mo’s, Apr. 2, '58_..-. Preheat S100 00 
Shean ind & MeGorty, 6 mos, Mareh 12 Eg settled M. arch 

10. W0) ou Sa is Ml ce 1.026 65 
J. UL. DeWitt & Co. mos, Feb. yp Pen er Speded cpap 
Do. Tall, 2 mo’s, Apel oS, settles 1 Ma aire T le, Baan: why S| 
mete ER cee, 2 tos, Api 0, 96, 2008. wns ance ctiod Su oo 


(sordon. Brooks WN Dbackus, ‘) Hios. Jany Ps a8. =i! ttle | 
SN ib aiviuiaicaeus bl ee 


02 2] 
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Gordon, Brooks & Backus, 7 mo’s, Jan’y 2S, OS, settled 
eran WO EP éinnicemincicniine si sia ese wisi sinen talaga aaah 
S. I. Saver & Bro. 6 mos, Jan'y 13, os «deine dc Reta 
[sane N. Sears, due S-11 August, 1S5S, ret’d ... 2-222 -. 
Theodore Goldsmith, 6 mo’s, Nov. 10, 57, ret’dooo. -- 


John Magee & Co., 6 mo’s, Noy. 12, ‘57, ret'd ----2. 2. 
Craig & Reed, 6 mo'’s, Nov. 2, 57, ret’d <ceneanalta 
John A. Bovee, () mia’s, Nov. y a ‘ye  ¢ erin 
Halsey Sandford, 6 mo’s, Jan'y 7 om Ce X 
Win. Way & Co., 5 mo's, Noy. 50, 57, settled Mareh 10, 
i a ae Reve 
Phelps, Grabee & Jourd: an, 7 mos, Jan’y 3, 5S, settled 
newsman lie : 
(ke. C.) B.D. Chase & Bro. due May 1, (5S, se ent Raney 
WV Daley pr mS eae ne aca ileal on 
(he. OC) Ro TE Bull & Co., 6 “ge June Fk, Glucws 
20 I]. W. Reed, > no's, Sept. : aS 2. {Seer “we 
Hawley & Guild, 2 mo’s, Oct. | 5. aye ret «dl. ‘ 


DW. Stansbury, Hh mos, Auge. 11, 57 Spas ee 
N. A. Wallace, 6 mo's, July 25, 97. re 

N. A. Wallace, 6 mo’s, July {97 vniaee died 
‘A. Wileox 1 ()., t) Hos, July l, ‘Ob ret ad otiegiuvenie 
Win. Korngay, 6 mo’s, Oet. 1S, 57, returned a ae 


C.) 
(<3) 
(".) 


To Davis, () mos, July >, 04, Shit to Planes & baker, 


beet Ree ; 
(E. C.) Gordon, Brooks & Root, 6 mo’s, Apel 15, 57, ais- 
etd by BE. C.. ; Se 
Pd Hughes & Bro. 6 mo's, Dee. 15, 96-22 -- 
2 a se y nies, Jan’ y: Sa, a omen _ 
“ ” ” lo mos.san. 17. 0 
W. A. Allen, 4 mo’s, Jan. 1, (5S. ret’d 
Sherman Brothers, 6 Mmlos, Jan'v le». ‘os. 9 ttled Maareh 1 td. 
HO Rae Se a Ne Ae ae a EP Oe 
) Tra Woodford, 20 Mav, 6 mo's sieht aii 
is. 2 (slearin, 10 Mav, lso7, 6 me : 
wwe Sandford, me 1, oe. mies 
Silas Davton, April 15, 97, do mies, retd ; 
(i. €.) Gordon, Brooks & Root, Apail 15. 97, 6, dase t by 
Fr C. ; 
(Charge to ‘Hunt Install netes, protested lis cheek for 
Jo MeAllister’s mote : 
Sent to Whittaca & Fellows, New Orleans, Snap & Pites 
meee }.. be (- , : P 
Sent to Ilavnes A Baker. Ciosbiatn. Prielissma. Thios. Gs. Da- 
vis’ note, KE. € , 
Reed, hor I rrigun s Dicater, heel Vil 4g ac \l ime |‘ 
‘os, retd 
Ht. 1. Mills, Jan. 11,58. rettd per Dowee net 
Worry Db. Corbtes May Pi, oS. settled Mareh TO, 60 
Henry Widewax, Mav 1, os. settled) Mar. 10, 60 
etd William BE. White, Apd do. os .l. 22. an oe 


~~ «- _ — ———— 
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Boyd & Mebttn, AM 1, WS ann. cen ce cwcesscmnnnn cn 


Chas. A: Guten, BARE, 6, Sb Gi occ cemnnineminnns 
BS. A. Basmniis, Hee Fe, ey See okie eieiemeanwe 
fenne Bi; Beats, DOT Be. Oey BUG vicccieiiewdsionenemmmnen 
Chamberlain & Smith, April 27, ’58, ret'd ------------ 
T. P. Davis, May 8, 58, settled March 10, 60.2---.---- 

T. G. Bennett, May 4, 58, settled March 10, 60_- 


203 Reed for other notes (Ek. C.), B.D. 
April 1, 58, 9 mo’s, sent Rainey & Daly for col- 


cee TEE SSR Se Be NNER Fe TOE se MELEE MOCO E Noise S aR N a en 


Ss. 2. Day & Co., April By ee ey ike edie 
i. M. Tompkins_ ---' AEE NE Sac SE OE Ne NEON ea ENE AC OE 
F; eatons, Ck, Fie icsetiitarecisikncnenen edie 
R. Reigon, Oct. 20), ‘oS, settled Mareh 10, G0 a oeeee eT EN 
Bull & Co., Nov. 8, yp Bg the i MA eee i SON OAR, EL OC RCN 
N. Wheeler, I | ii echietiidinctaatincs tnt bid aaerieniial 
I]. Nibs & Son, DT Ts a. nditikienie die mmakin ed bee a 
5. J. Cotsen, Ded. Be Gc cid sche ntins cabiiaiucigeaaacuadaudiias 
J. A. Edgerton, Aug. Bi I I cSosin siceinsisetisiasiinieiariiattal a ais oat 
I’. S. Coots, Dee. IS” SE ete ap ye eee NR AO ONTO LR EAL YY 
a Co: Gerke, TOO, We ink tice sn ices ee 
Win. Strong, March i. a Sab scabs nai ik anlaieak a cana ial alia 
“ Rt. Mere hant & Co., Oct. i WU inca dnicpiaiincgs ibeaistailaateeala a 
3. D. Bhish, Sept. WD, 'O6............ wisiuawecisiatiadare plleare la 
Dise'td by EF. C. and now ch: irged to Col. Dunham & 
Stotts. May 1a ‘Od. ii 
Sent Sept. 27 ‘oS, reed as collateral - oe onan +s pommesn 
S. PL Day's note, Ree SG, Tey 26 1006... cccnapeins ie 
se 4a |? ge NTO er Mn re," 


Ree’d Mareh 22, 59, Win. Broad’s note, Aug. 20, "5S, set- 

She SNe BO, iin nnn annie 
Win. Broad’s note, Aug. 2 
Win. Broad’s S notes, each S100 (the four 


~etthed March 10, 60) 


) OS, settled Mareh 10, G0 __ 
disetd Feb., 


-—— -— Se eS a ee oe oe 


gn Aug. 1. ‘oa’. D. D. Carne Bler’s nck. i le 
Carpent XN Ketchum ie: aii allt wo ie tar atin ike side iaiceaiiieeaaiatlis aka 
7 2 Newman - SE ah a a a 


si jot. 2). DU, Cook & Wilson, Sept. i ee orn 


V4 The witness further testified that Mr. 


Chase & Bro., 


S100 
++] 
100 
60 
170 
1G2 
125 


1,520 
1,104 


lob 2 


S4 
7 
a) 
42 
(0) 
219 
2 
24S 


ih 


SS 
40 
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OO) 
L105 
1.1635 


ALL) 
IS2 


1S 
0) 
OU 
S] 
S2 
a7) 
SO 


Ilunt told him he 


had dissolved with dus partners, taking the entire business 


and assuming the pavinedt of all the debts : thrat he 
make out an account of all the clatis against him. 


lie Waite 7 mv ricotta rs AcCcOUTT separate, lle site ho: 


wanted me to 
l asked time if 
threat heonly 


Wiilited to know the amount of thas clalmis: that he had kept the ae 


count of} liis books in) the Liaithie oft { 
did not want the troub le of two 
koe pour accounts between ourselves: 


necounts and 
the re’ 


«OM. Chapman & Co. and he 
Wished We 
Were other loans inde 


would 


by nT AY mothe r and also by 1iVse lf Tt Nir. Ilunt firm. ‘These hotes 
in) ati. Were discounted originally anid Were print due ony thi 
f Mav, IS60. When Mr. Hunt wanted any of the notes on this 
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list he came to me and told Hie SO, and brought other notes, shied 
substituted them and took uway the note he wanted, und they 
were then erased and the new notes entered on it. The largest 
note, S2Z,060.99, was on the list when it was made and delivered. — | 
think the other one Wis ulso, | never delivered any collaterals to 
him before recelving the preupre rte Te <ubstituted. | Wils very par 
ticular to get the new note: if any collateral was taken by Tlunt 
it was then in his presence erased, and also on a duplicate mem- 
orandum which hekept. Tle always brought his memorandum. — I 
had the entry made on lis as wellas mine. ‘Phere never was an in- 
stance when a collateral was retired that it was not erased to Hiv recol- 
tion. T may, in a single instance when there was an endorser [have | 
told him that | would hot be responsible to protest sitied hole thie’ 

endorser, but he must notify me. Twas never informed by 
POD Ttunt thraat he bead <etthed the note Ih stuit until some tinnne: dn 

the summer of IS60.  7T then requested Ilunt to give me 
Information about the parties’ responsibility. and aid) in col- 
lecting them. Tle polrited out the motes in this suit and two other 
notes and said that they had been paid. LT told hin they had net 
been, | Was hot Hhformed hy Mr. PPurt iy tween January and May, 
ISOS, that the notes in suit liad been settled.  T was first informed 
that the notes in suit had been settled in TS6Q. DT diel mot then con- 
sent tothat arrangement. Thad no interest with Plunt in lis busi- 
ness. At the time of the maturity of the notes im suit Punt came 
to me and said that they could not be paid: wanted them withdrawn 
from bank to save protest, Detwoe hi thirst timc anid Psa | eatled 
Th prone Mr. Llunt about these notes ~t hie praavitare rit of thre iim hesatd the 
parties were good: were in California ln PSO DT made the first 
scrious attempt towards colleetrimg these motes. TPT onever recerved 
anvthing upon the netes in suit. The plamtth’s counsel here 
showed the witness the two notes of Grordon, Brooks & Backus, 
endorsed by (:. MM, Chapman & Co. and he further testified those 
hotes were brought to mie as collateral for a stabs (ytrenil lost before 
Mav, ISOS. | Cuibitiel recolloet the chtabeotatal of the Levent Thi rer Wiis 
il let of oth r collaterals bi shel = Thi “ TWo liotes Were peated ter Tre’ Or 
mviirm. The witness here referred tothe list of collaterals annexed 


to the note of TI. L. Plant for S20.88059) and testitied those notes 
hprprear in} the <Ixth and eevernth dimes frome the Tenge oof thre [pst 
An Qn cross examination said withess further testitied that bi- 


mother, the plaintiff, lived at the corner of Pineapple and Wal. 
low streets in Brooklvwn: that he res:rded with ler when in Broek- 
Ivn; that the place of business of GM. Chapiian & Co, after DS54, 
was at ZIS Pearl street, New York: afterwards at No. Zlo Pearl 
street: thirst firtn transacted Petisiness attes bsot) le ipbeed Prieedie’\ ania 
made some purehiases Witness did business on his own account 
after TSob. 


The witness was here shown the list of eollate hielel boy 
hin on the oth dav (r] Mav, ISOS, read ine dene ry lefetre 
ants’ counsel, and he further testiffed as follows 

That putper contains word- shied) ticrtires writtel theerecore bey 
me. The words “ returned January YO Psat” “settled = Mareh 


Pi Jame *) J 
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— settled Mareh 10, 60.” “ settled,” written opposite to dif- 
ferent notes on that list, are in my Jiandwriting; also the notes 
entered on that list after the note of B. D. Chase & Brother are in my 
handwriting. Those words and figures were written by me some time 
after the list was made up: can’t remember how long after; remember 
the fact of holding that list at that time; can’t fix the time; it was 
at the time of some of our settlements after that list was made; that 
list was made in May, 1S58; had partial settlements with Mr. ITuant 
between May, 1858, and March, 1860; there was no genera! full settle- 
ment until March, 1860; there were settlements of particular trans- 
actions; can’t tell at which of them the memoranda on the list were 
made; duplicate lists of the collaterals held by witness were pre- 

pared, one for witness and one for Mr. Hunt; the list last 
207 shown the witness was one of these duplicate lists; [Tunt 

gave witness memorandum checks for some loans ; for some 
he did not. 


The defendant’s counsel here exhibited to the witness a prulprer- 
writing, who further testified that said paper was in his handwriting. 
The said counsel offered and read said paper in evidence, in words 
and figures following: 


List of collaterals held by G. M. Chapman as security for Tsaac L. 
Hunt's indebtedness to him, not charged to him on the settlement 
made between them on the 10th day.of Mareh, 1860, sid Chiap- 
Thheit having on that day accounted for all the collaterals and 
moneys previously received from said Tsaae L. Hunt : 


7; & Cont's wete, Thee. 3G, OG, 6 te &..ocw cus cucu SPAS 7!) 
SP. ays “ Api,“ Fh M06 ccncncesnneeeee eee 
@: v e rr " ee ee 1.10835 (nt) 
a - os os Fa wmes L104 OS 
Carpenter & Ketehum’s note, April 2,759, 6 mo's_ 22... lly 24 
J. (. Harriman’s note, May 24, ‘39, 3 mos.........<<«- 124 10 
Rice & Gansevort’s note, Nov. oS, De. 6 mee fs so) o> 


ee 


DD. Dd. Complin’s note, Feb. 21,759, 8S mo’s 2... ae: 


Rice & CGansevoort’s note, Sept. at Ge eee... es, tM) 
O. B. Huntley's hote, April b, ‘a9, 6 mos, returned te 

RG aie: wis a we le Joy sw) 
Charles Gi. Osgood’s note, Mareh 1,759, 1 mo... 2 -- ea 140) AG 
George Parr's note, March 25, ‘5, 15 mo’s........-..- 5 4 
5. H. Dew ttt & Ca.'’s note, Fan. 12 6. eee... Fer cM 
J.D. Rueh’s note. Sept. ee ee SO) oO] 
Il. C. Robert's note. Jany =. ae. ae ESE Sar lly 6 
Wm. T. Strong’s note, March 11, 58, 2 yenrs ........... 88 12 
Gordon, Brooks & Roots note, April 1D, 57,6 mo’s.... . 2,060 99 
N. A. Wallace's note, July ae |S oe ee we 288 «3 


yy” Hughes note, Dee. 17,756, 6 mo's, rec’d & retd re- 


fuorned to Tlunt for collection Pa a0 


US ee LPugh s note. Jat. 47. oe Mies, reca & 
ret'd vrelurned to Tlunt for collection. = ida is ae 


~ < 
*-* 


~~ 
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P. A. Hughes’ note, Jan’y 17,757, 15 mo’s, returned to Hant 


for collection ~~ __- - Sabi sh dies ei Mitha'eiunentteeiea el a ndiciaa 2 lio OS 
n. H. Holi & Co.’s note, June 22. 57. 6 mos..-_-_.-..--..- OOO OS 
Thomas I. Davis’ note, May a Os, O88... aan etd OD] 
. " "Gee ey 0s, 6 MO Rinses ini old tl 
Win. Brooks (four notes), August 20, 58, each S100.) __ ted OM 
John D. Wheeler’s note, August 27,750, 1 me... 2 2- oe 4 
a 6 “ i : ee 2a Gu 4) 
(sordon, Brooks WV Root’s hhote, April 52>. ‘Ob, 1) HOS. “— hy ae 
David) W. Stansbury’s note, Aug. 11,°57,6 mo’s 70 AS 
Shap AY Hete, accept. pe wewewmes so ennai - OO OO 
Janson & Melntvre’s note, June 4d. 5o7, 6 me's tgs poe Oi 
Ira Tlanford’s note, May 20, 57, 6 mie’s. SAS Oe 217 59 
Halsey Sandford’s Hote, May ll, 4 O Has. ae lbs S2 
Dtiitiam & Stotts note, May 2, 57, 6 mo’s 205 67 
Kerr & Co's note, MT Oe, Be, OWNOS. «6 cha cmnndien 172 4d 
NA. Wallace’s note, July 20. 7°57. 6 mo’s me Re Ae Me 77 
Cook & Nilson’s note. Sep. S. 50.6 mos - evan tlh) ORG 
ee ee a irene ee 1.202 2a 
a a a : : 13%) 72 
Hovey WV Kees’ hote, Dew. Ls, ‘oo. > Mos. slik ance aa ISSh SS 
John O'Connell’s note, Mareh 12, 7°58. 5 mo'’s .. _-- 212 ov 
20%) The witness furthertestified thatabout May, PSos, Punt told 


hhitn that he hid dissolved with Lids prartane rs—he referred to the 
firm of Tlunt. Thomas & Co.: that le wanted a list of the claims so he 
coule ste how he <tood anal rel riaitters ~trarelit that witress ied 
not know the makers of the motes in suit when they fell due. TPDanet 
said one of the makers told hin threet hecould not pats thre rierters, PTuart 
tole Hie to leave (opie 12) bank : siitd hie thouclit thev weorle pray if 
Witness took no measure to collect the notes in suit prior te PS60 
oniy to inquire of Hunt: did so before the summer of PS60at vari 
ous times between the maturity of the notes and the summer of 
ISG.) Witness took no steps to collect them. “The summons in this 
action Was dated and the complaint therein veritied on the loth day 
of January, PNO5. 


I~ AC: es an NT Wis thie 1) enatled anid ‘ Sn bned m= 2 trie =~ (¢o]] the 
part of the plaintit! The plaintit®’s counsel, after directing the 


attention of the witness to the store No. 1650 Chatuibers street, mn 


the CILV of New York, and to the stuummer of PS6OO. askeel dita thie 
following question : 


‘ . ’ } ! 

At that time and piace Was there a conversatio etween Vou and 
feeorue \] ( haprnan bhp Worale lb Vou stated. In answer to an hyeequpairy 
} ’ . ? | ] ; ‘ ‘ 
DY Chapman i reward to the diotes ta stit. that Vott fia recep ved 

" . , . 4 , ‘ e 
praavinnent itped PeikKeely TL tes Veotlr coWap tise Or Weoreds | 

‘o” } y ’ re... ’ ’ : P ° ’ ; ; 

(Phy Cherte biedsitit- eoUlse| cotelarctte | Tes Thils (;ije'- ae air { irt 


. . , : . , . 
overruled the otpectlon, atid thi Certliised iol 


To thre question thi Witlictss alin we rod bit? 
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210 The plaintiffs counsel then asked the witness : 

Did you at that time and place state that you had applied the 
money to your owl Use on account of your own hecessities, oF words 
to that effect ? 

(The defendants’ counsel objected to this question. The court 
overruled the objection, and the counsel for the defendants then and 
there duly excepted.) 

To the question the witness answered no. * 

The plaintiff's counsel then asked the witness: At that time and 
place did Mr. Chapman say to you that your actions in collecting 
the money were rascally and in fraud of his or somebody else’s 
rights, or words to that effect? 

(The defendants’ counse! objected to this question, The court 
overruled the objection, and the defendants’ counsel then and there 
duly excepted.) 

To the question the witness answered no. 

The plaintiff's counsel then asked the witness: Did he at that 
time and place state to you that such an act would disgrace any 
merchant, or words to that effect? 

(The defendants’ counsel objected to this question. The court 
overruled the objection, and the defendants’ counsel then and there 
duly excepted.) , 

To the question the witness answered no. 


(george M. CHarpMan was then recalled as a witness on behalf 
of the plamtiff and testified as follows: 

| asked him bout several hotes, When | Calne to these notes he 
sald they had been paid. [told lim they had not, and asked him 
how. He said that they lad been paid to him. 


2h1 (This evidence Was objected to by the defendant. Objection 
overruled and defendant excepted: ) 
The plamtitf’s counsel then asked the witness: Did he say to you 
that the notes in suit had been paid to lim and that he lad applied 
the monev to lis own use, or words to that effect? 


(This question Wiis objected to hy counsel for the defendants. 
The court overruled the objection, and said counsel then and there 
duly excepted. ) 

The witness answered he did. 

The plaintitf’s counsel then asked the witness: Did you state to 
itn that his course in collecting the money for these notes was In 
fraud of the rights of vour mother, or words to that effect? 


(This question was objected to by defendants’ counsel. The 
court overruled the objection, and said counsel then and there 
duly excepted. ) 


---- ee 
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The witness answered: I did: after he had informed me how he 
lid) it. 

The plaintiff's counsel then asked the witness: Did he then state 
to you he Was SOrry hie hisicd done ‘it, sunid thraat he his applied the 
money to relieve his necessities, or words to that effect? 


(This question was objected to by defendants’ counsel. The 
court overruled thie objection, and said counsel then and there duly 
excepted.) 


The witness answered: [T do not know that he used the word 
- hecessitles: “s but he sata thrat he was short cutie brevel tsed the Laney, 
The plaimtiff’s counse] thei asked the Withess: Died Vou state 
to him that his course was a disgrace to him as a merchant 

212s or words to that effeet? 


(The defendants’ counsel objected to this question. The court 
overruled the objection, and the defendants’ counsel then and there 
duly excepted.) 


The witness answered: I did. 


CARLTON SMITIL Was then called is 2&2 Withess at behalf of the 
plaintiffand testified, under objections by defendants’ counsel, as 
follows : 


In the summer of IS60T was sample clerk in the employ of Hunt 
WW Co. I was present at a conversation in the summer of PSO) ony 
the <cconad floor of No. Lien Tacurna by rs street, by [Weel Plunt cunia ( ‘liape 
man, at Mr. Chapman's desk. They were speaking of collecting 
notes: recollected about a California firto, Crordon and = Brooks 
and Dunham and Stott. Po heard TTunt say that he dad col- 
lected the Brooks note and the other and applied it to tis 
OW?!) Use, or words to that effect. \lr C'hisipernaan stated) to diam threat 
it was a rascally proceeding or that it would) disgrace a merehant, 
or words to that effect. Mr. ETlunt stated that he lad done it hy 
reason of lis necessities, or words to that effect, 


(The defendants counsel] objected hy fave te) al] the te Stim oft 
this witness. The court overruled the objection, and said) counsel 
and thev duly excepted. 


Jon bs Way Wiis then Sworn as  Witthhess op to halt of the de- 
fendants and testified that le was book-keeper for Jo 1. ant from 
March Ist, PSoo, to Marel Ist, [Soo Ile knew Creorge AM. ¢ lisapr- 
man. He had transaetions with Mr. Tlunt. Mr Tlunt borrowed 
mioneyv of \Ir. Chapman and bisaed prenpe I discounted by Chiapenan 

during S57. Mr. Chapman loaned money to Mr. Punt, 
213 which loans Mr. Hunt secured by leaving notes with Chap- 
nigh as collateral. 

The with =s wars lie I’ shown cLhopRApeT coostiaigibige list ol cork dente ral 
hotes it) thie lianeds ot Gs. \] { bectpetnnaan (r}) Mais thi, DS.oS, test fieed te 


by the witness Hunt, and further testified as follows 


That pradpre I Is 1) miyv handwriting ane Coptallisn aw mnie moranadum 
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of the notes on which Mr. Hunt borrowed money of Mr. Chapman 
on memorandum checks. On the last page of this paper is a list of 
memorandum cheeks for the amount he borrowed.on each day. This 
paper contains a list of cheeks given for loan during L857. In some 
Instances [carried the memorandum checks to Mr. Chapman my- 
self. This list was made up by me on May 5, i858. The other 
side of the paper contains a memorandum of collateral notes in 
the hands of George M. Chapman, May 5, 1858. 1 think that 
paper was shown to Mr. Chapman—I see lis handwriting on 
it. During IS57 Mr. Chapman collected these collateral notes 
which were payable at the bank; those which were pavable at 
the store Mr. Hunt settled. The collaterals which were placed with 
Mr. Chapman were sometimes changed. Mr. Hunt would collect one 
of the collateral notes and place other notes in Mr. Chapman's hands 
in place of one so collected or settled. Sometimes he would with- 
draw collaterals and leave others in their place. 

The witness was here shown the note of Hunt for 820,880.59 with 
the list of collaterals annexed, and testified that he had seen the note 
before: first saw it on or about the day of its date; it was made 
Ol, or abot thisat date: tnade about the same day the list thereto an- 
nexed was made. [| think it was made after. 


21-4 On cross-examination this witness testitied: 


To the best of my recollection the list Wiis miade Oli the sillhie day 
the note was made; can’t swear when Chapman wrote on it. [was 
not present ateve Py pReviiie it of Hotes held its collateral hy { hapman. 
I was net usually present when collaterals were substituted. TTunt 
told me of the transactions. Taunt would go upstairs and do busi- 
ness and come down and tell me of it. 


Joun A. Tarr was then called as a witness on the part ol the «de- 
fendants and testified as follows: 


I was with Hunt & Co. in business. |] was with Mr. Hunt in 18357 
and afterwards. TT knew Creoree M. Chapman. Chapman left with 
me collateral notes which he said lie had received from Elunt. 


The witness was here asked to state what Mr. Chapman directed 
him to do with those collaterals on the application of Mr. Punt. 

(This was objected to by the plaintiffs counsel. The court: sus- 
tained the objection, and the counsel for the defendants then and 
there duly excepted , 


Isaac LL. Penr was here recalled on the part of the defendants 
and testified that the loans tiade im TS57 were made from George 
M. Chapman alone: neither of those loans was made from Mrs. 
Chapman in-any way. To never had any transactions with her. 
[did not hear George M. Chapman speak of the firm of GM. Chap- 
man & Co. during the vearoft TSo7 as being a tirm then in existence : 
that the aforesaid: paper purporting to contain a list of collaterals 
held by GoM. Chapman on the 10th day of Mareh, 1S60, was made 
outon that day. 


— 


re 


° ,* ’ ’ : . } 
midoe declined «oto charve and defetedanmts: counsel « yeepted 


GEORGE M. CHAPMAN, EXECUTOR, &¢. Pot 
Being cross-examined he testified: T never received money from 
(i. M. Chapman & Co. 


215 Being shown the five checks produced by G. M. Chap- 

man he testified that the endorsement on them was in his 
nandwriting. A book of uccounts being shown bitten, he testified: 
This is my book of accounts: there is on ita cash account with Gi, 
M. Chapman, and on the next page is a eash account with G. M. 
Chapman & Co, 

The counsel for the respective parties then sutmined Uys the cause 
to the jury. 

The court charged the jury that the defendants, Gordon, Brooks 
and Root, made the two notes in suit and cave them to Psaae bL. Pbanet 
In pavinent of goods sold and delivered. They are dated loth of 
April, 1857, payable to the order of Tsaae L. Hunt six months after 
date. They became due in October of the same vear.  Tsaae LL, 
[Punt endorsed the notes over either to Creorge Ml. Chapman or to 
Munice Chapman, or to G. M. Chapman & Co. as collateral security 
for moneys loaned upon a memorandum check of Tsane L. Hunt. 

In January, TSos, Gordon, Brooks & Root paid) the notes to 
Isaac L. Hunt, who promised to take them up and send them to the 
makers. The defense consists In show Ine that Muniee LL. ¢ ‘hicuponnnaen 
did not loan the money to Tsane L. Punt, but that it was loaned by 
Croorge \l Chapin ; alse threat the two notes cLVvel by Croredon, 
brooks WV Backus Were delivered te C'hisiperaan with tnformiation 
thirst this Vv Were received hy [sac he Phunt ob aecotunt sania i precy dane hit 
of the notes im suit. 

If the two notes of CGrordon, Brooks & Backus were delivered to 

Creorge M. Chaprnan as lire -ccurities or collaterals for other 
21h notes and new loans, then it cannot atlect the plamtiths right of 

action, because it Was hota payiiont. But ifthey were delivered 
to him with notice from whenee they came. and tor what) purpose 
Pecelye dd, anid he rise bhad Tew advan oS, GF Litpeguaasdae 7 other se- 
curities, and afterwards collected them, then the plattith is) bound 
to credit the proceeds of them as a peuVinbedat Upon thie tote in start. 


Phe defendants counsel thieeny request tlie june te charge the 


jury that if the notes in suit were pledged to the firm of GoM. 


Chapanan iN C'o. then this pelapnitidl Ciili totinintaur the aetion The 


The jury thereupen found oa verdiet) for the plaintuP for 
S442 2. 

At a special term of the supreme court, held in and for the 
COUnEV of Wines, iil thie CILYV hall ny othe eityv of Lorevcrh Vii, Ol} thie 
Ist day of [deren tritoer, oA. D> PSe5 | 


Present: Ton. Jolin Al Lott. justice 


GGrorngke M. Cnarvwas, Executor of the Last Will and Testament of 
Purr de Chiaperian, Deceased, 
srrininl 


Jous We Birooks, Jos Gaonoox, and Jawes Rood 


e . " . ’ | ; 
\ bibeot dary havin ene Pebetedes TPL Thads fheetpeedy con trelialt of thie ele 


feticdiatits herenmn Tend meeW TPrlali of -s i sretponp. atid cite hearing 
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counsel for the respective parties, it is ordered that said motion be 
denied without costs. 


(A copy.) J. N. STEARNS, Clerk. 
217 Supreme Court, County of INings. 


Gorge M. CiarmMan, Executor, &e., Plaintiff, Respondent, 
against 
Jounx W. Brooks and Others, Defendants, Appellants. 


GeNxv.: Please take notice that John Gordon and Jolin W. Brooks, 
two of the defendants above named, hereby appeal to the general 
term of this court from the order of the special term thereof, denying 
the motion for a new trial made on behalfof the said defendants and 
entered on the 2Ist day of December, 1860, and from each and 
every part of said order. | 

Dated New York, January 6th, 1864. 

Yours, &e., | ALFRED ROK, 
Atty for App Tts. 


To J. N. Stearns, clerk, Xe. 


GhO. WL PAINE, 
Atty for Rest. 


On the Ith day of January, S64, judgment was entered against 
the defendants for SE75OUSO, and the defendants, Brooks and Gor- 
don, thereafter duly appealed therefrom: and served notice of appeal 
as follows: 


218 Supreme Court, County of IK ines. 


(Gigrorce M. Charuayn, Exeeutor of Eunice Chapman, Deceased, 
Phsantitl. Respondent, 
agaist 
Jous W. Brooks. Jousx Gorposx, and Jawes Roor. Defendants. Ay 
pellants, 


Gexr: Please take notice that John W. Brooks and John CGor- 
don, two ot the defendants above harmed, hereby appeal to the Cis 
eral term of this court from a judgement entered herein on the Ith 
day of January, IS64,in faver of Eunice Chapman for S4,750.80, 
and from each and every part of such judgement. 

Dated New York, January 7, 1PS64. 

Yours, &e., ALFRED ROE, 
Atty for Appl ts. 


To J. N. Stearns, clerk, &e 


GEO. W. PAINE, Esoa.. 
Atty for Resp d'ts, 


aa eee 


a 


—— 
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Supreme Court. 
Ata general term of the supreme court held for the State of New 
York, at Poughkeepsie, in the county of Dutehess, on the 12th day 
of Mav, IS64. | 
Present: Hon. John W. Brown, Win. WoSerugham, John A. Lott, 
Jos. FF. Barnard, justices. 
2 215) (inonce M. CuarMas, Ex’r, &e., 
aq st 
Joun W. Brooks ef al. 
Judement & order refusing a new trial atlirmed, with costs. 
Opinion hy dustier Prawn. 
Copy decision. ww. Sheldon, clerk 
fu S. int. rev. sTiateip yeents, cuneelled 
Supreme Court. 
: Grongke M. CarMax, Executor of Eunice Chapman, Deceased, 


Phaaititl ane Respondent, 
rs. | 
Jounx W. Brooks and Joun CGonpon, impleaded with James Roo, 
Defendants & App Llatts. 


~~ 


Judgment of aflirmance on appeal May 1, Psd. 


This aetion having been brett fer a hearing Thprern cate capper of 
the defendants, John W. Brooks and John Gordon, from a judg- 
ment entered herein in the offiee of the clerk of Kings county on 
the ith day of January, ISOhoin favor of the above-named plat 
tift sane against the said John W. Brooks. John Gordon. and James 
Root for the =liti of four thousand “Ved hundred and batt y-ninene 
dollars [anid] eiahty celts, ania also Thpreoth aad appre ot this sided de : 
fenedanits brooks and (iordon from tlie oreley crf the special term of 
this court denving the motion for a new trial made on behalf of 
said defendanis Brooks and Gordon, and entered on the 2Zlst dav 

of Deu bia doe r, DSc, in said clerk s offies ' and the decision of 
yg | the court thpron the sate cupypreatls having breony filed, whreae hy 

the aforesaid judgment and order refusing a new trial are in 
all things athirmied, with costs 

Now, on motion of George W. Paine, attorney for said plamitil 
and respondent, it Is ed pudored that) <core judyanent and the said 
order be. and the same are hereby. in all things athroed, and that 
ssid Creorge \l ( baton ib, eXectllor Gy > lIhiice (4 licaporepaan, deceased. 
plaintiff and respondent, recover of Jolin W. Brooks and Jeln Gor- 
lon, the ~ittel dete redatits anid cLpepe llatits. the sum of sIxtv-one and 


\ 
‘wy clollars. (‘tists “ined 


ELLE LOL LLLP. LLL LIE ILE LT 


disbursement: on sald appeal 
J. N. SteAanne 
f }, / ot Nii Caunly 
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All which we have caused by these presents to be exemplified and 
the seal of our said court for said county to be hereunto affixed. 

Witness Hon. Joseph I. Barnard, presiding justice of our supreme 
court in and for the second judicial department of said State, this 
twenty-second day of July, IS7S, and in the one hundred and third 
year of the Independence of the United States. 


JOUN DELMAR, Clerk. 


I, Joseph ©) Barnard, presiding justice of the supreme court of 
the State of New York, in and for the second judicial department 
thereof, do hereby certify that John Delmar, whose name is sub- 
scribed to the preceding exemplification, is the clerk of the county of 
Kings and clerk of the supreme court in and for said county, and 

that full faith and credit are due to his official acts. 
221 I further certify that the seal atlixed to said exemplification 
Is the proper seal of said court for said county, and that the 
attestation thereof is in due form of law and by the proper officer. 

Witness my hand at the city of Brooklyn this twenty-second day 

of July, in the year 1575. 


re < 


; J. BF. BARNARD, 
Presiding Justice of the Supre me Court of the State of New York 
vn and for the Second Judicial Department. ” 

STATE OF New York, | 

County of Kings. ) si 

I, John Delmar, clerk of the county of Kings, and also clerk 
of the supreme court of satd county in and the second judicial 
department of said State (said court being a court of record), do 
hereby certify that Ton. Joseph PF. Barnard, whose name is sub- 
scribed to the foregoing certificate, Is presiding justice of the su- 
preme court of sald State In and tor the second judicial department, 
duly elected and sworn, and that the signature of said justice to said 
certificate is genuime, 

In testimony whereof T have hereunto set my hand and aflixed 
the seal of said county and court: this twenty-second day of July, 
in the vear ISTS 


[sisat.] JOHN DELMAR, Clerk 


(Endorsed:) Exhibit B. HE. Mann. Ex. 


[onited States Cireuit Court for the District of Minnesota. 
“d-)s) Term: Minutes, December Term. A. D. IS7S. 


ape 
eee ee 


Wrepnespay Morsnine, December 1S. 1S7S. 


Court opened pursuant to adjournment. 
Present: Tlon. John FL Dillon, Hon. Renselaer R. Nelson, judges. 


Gro. M. CrarMan, Executor of the Last Will and Testament of 
Kunice Chapman, Deceased, 
Gino. DD. Sxow, Lropleaded with P.B. Crank, as Exeeutor of the Last 
Will ane ‘Testament oft Jobin (rordon, Deceased. 


Pha rrisitidate of thre SUp retin court in the case of Kdward IR. Smith. 


| _E=- 


GEORGE M. CHAPMAN, EXECUTOR, &e. Les} 


executor of Geo. D. Snow, deceased, Iimpleaded with PL Bo Clark, 
is executor of Jolin Crordon, decensed, peleutnatitl iT error, @s, the ste 
George M. Chapman, executor of Eunice Chapman, deceased, det’ 
In error, having been filed in this court, reversing the judement 
entered upon the finding and decision of this court, filed July 10. 
Is7l, and directing this cattse to be remanded for furthe r proces d- 
Ings, the said cause came on to be heard before this court at the 
general December term, A. Do ISTS, upon the order heretofore 


P om) 


granted the plarnatiil, Crew. Ml. Chisnpernasan, executor, XC... on lis yy t1- 
tion ti file, directed tw the sited Kadwared i. Sriith, « Yecnitor as afore- 
sitiel, nid helix A. Borer, administrator of the extats of berber Crordon, 
deceased, appearing by their attorney, WLP Clouds, lisey.., to show 

cause Why the said) Felix Al Borer, administrator aforesaid, 
225 0 should not be substituted as such administrator in the place 

of Creorge }). Snow, now a cercise dd, ii let thedaanat ae <sited eittines, 
and why judgment should not be entered in fiver of sant plaintith 
Upon the sail findings and decision of this court, and why such 
other sinned further relief should hot be erinted site plaintiff! in thie: 
premises as law and justice might require: and the said Peiix A. 
borer, administrator aforesaid, having objected to said substitution 
and the court having heard the counsel tor the parties respectively : 

It is ordered that the said Felix A. Dorer, administrator afore- 
sid, shill hot be required ersuyist ne objection ten bee strbstiturted ss 
defendant as aforesaid, and the motion of the plaintitl for such sub- 
stitution is for that reason dented. 

And further ordered, consigered, and adjudged that judyraent 
~bisth] bee. ariel three same is tress by, ehitered inp favor of sated pelcennn ttl, 
(reorve \I. CListpornaan, executor off thre last wll ane testament of 
Munice Chiapermicn, Chen se do. wune pro tone i preny the satel deerspon sie 
fituelings of the court as of the loth deny en] July, ALD IST, against 
thie ssated (reorue 1). Show, in bias CUP RLCTEN as exectitor of the last will 
and testament of Jolin Gaordon, deceased, for the sume of seven thou- 


sand two hundred and sixty-four dollars amd twenty-five cents 
(S87 POEL) ane costs. taxed at <IXtV-two | brid | YT dollars BO Gti) te 
be paid and enforced out of the eects of the testator, Jolin Gordon '¢ 
ceased, with Interest om said stm of SB, 2b 25) frome said tenth ela 


of Juiv. IST1, ane that sibel ptredoeripenat beoalse eertitied by this court 
ter thie probete court of the county of Le Sueur, Minneset is it Cia! 
' 


duly allowed and adjudged against the sard estate of John 


D+) I (rordon. deceased. 


[NITED STATES of AMEKIOA, | 
Disti YY f ol Minnes »f s } 


i i. E. Mann. clerk of the cirenit court of the United States of 


- y 2 ¢ . ' ,,. ’ } ) ’ i ' | | ' 
Asnerien for the district of Minoiesotal do lrereby es | rT 
ecureftully compared the foregone Copy With the opty » tlrereol, 
Which IS in tiv ecustedv as sueh chert bach Teed taeda cea correct 
transcript from such original, Which ortoimadl os thee ents f pred 
Triestit vty thie Sern Baetritites cl sided corturt i three stgil pict ‘ 

. ? 
sithie is entitled. 
, I (ae « 
In) testimony whereof T have hereunto set my land and athxed 
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the seal of said court at St. Paul, in said district, this Sist day of 
January, A. D. 1ST. 
[SEAL. | | If. bk. MANN, Clerk. 


Ree’d a copy at St. Paul, Feb. 6, 1879. . 


PELIN A. BORER, Adm. 


Endorsed: Exhibit C. If. I. Mann, ex. 

Know all men by these presents that 1, Jolin Gordon, now residing 
in Ie Sueur, in the State of Minnesota, formerly a resident of San 
Francisco, in the State of California, being in ill health, but of sound 
and disposing mind and memory, do make and publish this my 
last will and testament, hereby disposing of all my property and 

effects In the following manner, to wit: 
225 First. ] hereby make, constitute, and appoint Pomeroy B. 

Clark, of San Francisco, in the State of California, and George 
I. Snow, of Le Sucur, Minnesota, my executors of this my last willand 
testament, constituting, appointing, and empowering my said exec- 
utors to take charge of and carry into effect and operation and fully 
carry out all the provisions herein contained without giving any 
bonds or security so to do, or without ever being required so_ te 
vive bonds or securities for the performance of any act connected 
with any bequest or trust herein created or specttied. 

Second. | hereby give and bequeath uiito John Gordon Russell 
the sum of tive thousand dollars (85,000). 

Third. Thereby give and bequeath unto William Mortimer [us- 
sel] the sum of five hundred dollars (S500), 

fourth. I hereby g1Vve nid bequeath ulito Aghes Cecclia Cornel] 
the sum of two thousand dollars (82,000). 

hitth. Thereby give and bequeath unto Margaret Gordon Rus- 
sell the sum of six thousand dollars (86.000), 

Sixth. [hereby give and bequeath unto Isabella Smith, wife of 
James B. Smith, the sum of six thousand dollars (86,000), 

Seventh. | hereby vIVe suid bequeath unto Janette Russell, now 
known as Janette Swift. the sum of one thousand dollars OS 1.000), 

Mighth. Thereby giveand bequeath unto Anna Maria Russell, now 
known as Anna Maria Thompson, the sum of four thousand dollars, 
Which said sami shall be paid by my executors unto Mr. Thonipeson, 

Whose adopted daughter the said Anna Maria now is and with 
220 Whom she has lived ~Inceasmall child, to be received and held 

ly the siild Thotipson 11) trust for the site Anita Maria lvussell 
until shearrive Sail the uve ol [Wehtv-one Vears : anid When the ssid 
Anna Maria Russell shall arrive at the age of tw ntv-one vears the 
sald Mr. Thompson shall pay over to the said Anna Maria the full 
sum oof four thousand dollars, together with the interest accrued 
thereon, provided that aftat stall ds hecessary fo lseany portion of the 
bhiter =i oof thre sate Piohey for thas ve refit sili prey er vantage oft the 
sald Anna Maria, the said Mr. Thotepson ean do so upon ob- 
talning the free and full consent and permission of the said 
Anna Maria) Russell: and TP hereby desire that the said) Mr. 
Thompson shall receive and execute the above trust without belive 
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required to enter Into bonds or vive security for the proper fultill- 
hen thereof, execpl ree ving, ree Ipetinice, anid acknowledging thie 
sald money as a trust fund for the benefit of the said Anna Maria 
Russell, lo ie parte lo her its hh re 1) re quired, 

Ninth. [hereby give and bequeath unto Marcus Kiitlen the sum 
of five hundred dollars (8500), 

‘Tenth. | hereby evlve and bequeath tihite Llarriet Cocelia Snow thie 
sum of thirty thousand dollars (850,000). ; 

eleventh. | hereby elve and bequeath, ante Margaret Polizcaboethy 
Ilewitt the following-deseribed real estate situated mn the county of 
LeSucur and Stateof Minnesota, to wit: The north half of the south- 
east quarter of section number one (1) in township Ne. one hundred 

and eleven (111) north, of range No. twenty-six (26) west, and 
226 the cast thirty (30) acres of the northeast quarter of the south- 
cist quarter of Scetion No. SIN (fb): tise twenty neres on the 

horthwest (ularter of the southwest qq theart roof sated section six (0), de- 
scribed iis follows: COM MNCHEINY at the southwest corner of the 
northwest quarter of the south we =| qiartey of section SEX (ty) thie nee 
east one hundred and [WentV-hinhe rods: thence north twenty-four 
rows nie four-fifths ofa rod: thenee West one brutiedreedd caied tw ntv- 
nihe rods: thenee south twenty-four “anid ? rods ter thre pelsne orf toe ‘Fili- 
ning: the last two pieces are in township number one hundred and 
eleven (111) north, of revbiare No. twe ntv-five (Po) west, : 
In all one hundred and thirty acres, more or less, together with all 
the appurtenances =, brikding sinned Ptah pePer\ cctnne hits thie Peverdy theater 

And Lalso give and bequeath unto the said Margaret Elizabeth 
Hewitt all the personal property which ts ow situated upon the said 


n“bove bile tities biel cle ~ertbeck firm. cubied oaty Ube peer “e*=s=]OOT) Got Ubpe 


ahidl contains 


sald Margaret) Elizabeth TPDewitt or her dliashband, of whieh Do am 
the owner or Interested PEP UTE AV Tester, save canaed a Scepel anna hha 
being the horse purchased by me of J. TL Porter on or about. thy 


first of Mav, S67. And TP oalso give ried boecrtpecathy trrites thre seeped 
Margaret Elizabeth Plewitt. and to ber leirs. subject to the following 


conditions, the sum of two thousand dollars (SZ.000)0 the scared ston 


- ’ 
of money to tn preuhel by mv eXectitors unto Ceearae DP. Stow, te bn 
; ee oS . 1 is 1} = eT 
rece ved tr beinn ania hele dbp trust tes le’ sched Marcaret DIVALL ae 
. e . " gee } % ; } ‘ : }-4 i ’ ; 
Plewitt. and the heirs of ber tov abuiring the baturad tile of the site 
\ . “Ty } | 1] ‘ r? ; i ’ ; ’ I +} + | i ‘49 
‘ mrearet aa Jiitn ti ‘ Lea P "4 ; sit 4 ‘ji t ii ‘ ;t ™"siiti ‘7 i iy 
fF 5 | 1} ; " ° 
Fy Gi tWwe thousand Mdoars shia Sih © i i } rie te 
; ; 
ae le } 7 . j 
her children, prov babes thie V Thave attallied thie mre Ol TWel 
- , " , , 
Celie’ Ve its: 1] heel. tiie tee Pipeatie \ ae til ar rete Pie] ry\ tiie Prtistes 
1? ti] +} ’ y ’ | -:- 2 on 7 ‘ ’ 4" } ; ae ; j ‘| 
itil thev atta Sime s27G” CHE CVC CEG STOPES Leis, Weed rif rTdde’ SGbili 
' ' : ' ’ ‘ ' re 
iM parted to Chien, toywethied With the driterest that mave tiave eo tutnitl 
] | j ' s | . '? 
lated thereon after the death of the said Margaret I eth Pbewit 
, ' | ; | i 
piel this tlle eaeh ¢! ! - I ‘ i 
] : ‘ 
take | receive the s <1} ) 
' 
thi scilel Mare rel i] i [yt ‘ ' 
, 
: . e 
and fairly invest the sa ! 
' 
ii it wa in ? ' } ‘ _ _ | ~ hy 
tried tty stredi rt tl peskied 
} ° : t 77 ? ; ’ ’ ’ 
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the said Margaret Elizabeth IHlewitt yearly the amount of interest 
realized from the said two thousand dollars, after deducting the ex- 
penses necessarily incurred in investing, collecting, and attending to 
the said trust fund, and upon her death, if her heirs are not of age, 
to accumulate the interest for cach until they are of age. 

Twelfth. [ give and bequeath unto Luana Merritt the sum of 
one thousand dollars (81,000). 

Thirteenth. | give and bequeath unto Jane Gordon Kniffen 
the sum of four thousand dollars (84,000). 

Fourteenth. T give and bequeath unto Sarali Anna Kuniffen and 
unto Georgianna Kniffen the sum of six thousand dollars (86,000) 
to each of them, which said sums of six thousand dollars, for each 

of the said girls, Sarah Anna and Georgianna, shall be paid 
Zoe by mv executors UnLO (reorge I). Snow, one of the executors 

herein appointed, and the said sums of six thousand dollars, 
for each, shall be by him received and held in trust for the said 
Sarah Anna and Georgianna Kniffen until they arrive at the age of 
twenty-one vears, when the same shall be paid to them, paving to 
each the said sum of six thousand dollars and the accumulated in- 
terest that the said trustee lias not at the time expended for their 
use and advantage and at their request and free will. 

Fifteenth. I hereby olve ana bequeath unto Creorge (. Geordon 
the sum of six thousand dollars (86,000), 

Sixteenth. Thereby give and bequeath unto Agnes Gordon the 
sum of tive hundred dollars (8500), 

Seventeenth, Thereby give and bequeath unto Luanna Gordon 
the sum of two thousand dollars (82,000). 

Mighteenth Thereby give and bequeath unto Pomeroy Bb. Clark, 
of San Francisco, Cal, the sum of one thousand dollars, which sum 
shall be paid to Tim in United States gold coin or its equivalent. 

Nineteenth. TP give and bequeath unto John Gordon Clark, of San 
raneiseo, Cal, the sum oof five hundred dollars (8500), which 
amount shall be paid in United States vold con or Its equivalent, 

Twentieth, After the payment of all my debts, funeral expenses, 
and the pavinent of all the levacles and amounts herembefore specl- 
fied, hereby IVE anid bequeath tite Creorge 1). Snow, one ol the 
executors herein named, all the residue of all my property, real and 
personal and personal effects, Including trunks, wateh, clothing, and 

so forth. 
250) Lastly. IT desire that the settlement of my estate shall be 

made hy mV executors In such reasonable time as the Sabie 
can be done without sacrificing the property, and that the said leg- 
il cles anil wmmounts specitied here should be parte ta the proper 
partics in United) States) curreney or current funds equivalent 
thereto, excep its specitied above 11) the legacles to r. I}. NV Jolin 
Gordon Clark, which are to be paid in coin. And T desire that the 
trustecs appointed here 1! tee any PUPP Ose or tT) CelVve any triist 
fund execute and perform their trust without being required to give 
any bond or security for the fulfillment thereof, only to receive the 


nionhey In trust and Carry out the same according to specifications 
herem; and further, if for any cause there should not be funds 


ee een 
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enough lo peey the said legacies and amounts above specified, then 
the deficiency is to be deducted pro rata from cach amount in the 
proportion it bears to the whole: and Tdo hereby revoke and annul 
and make vold all other and former wills and testaments, codterls, 
cna bequests ly me heretofore made, and declare the same to be of 
ne effect whatever. 

In testimony whereof [have hereunto set my hand and seal, and 
publish and declare this my last will and testament, having well 
studied and considered the contents hereof and in the prresehee of 
the withesses named below, this fourteenth day of May, A. D. elule 
teen hundred and sixty-seven. 

JOLIN GORDON. [ros] 


Signed, sealed, published, and declared by the said) Jobin 
251 (rordon as and lor lis last wall ann tester bit, ont prresehee of 
Us, whio 1 hits presehee carned ann tha presence of enech cotta Se 
ana ‘uf his request, have subsertbed our nmamies hereto 

J. 5 Bea 

MR. SMUEPEL. 
Srare or MINNESOTA, | 
County of Le Nueur. ' 


AS 


At a regular term of the probate court held at Le Sueur City, in 
une for.sate c minty of Le Sacur ane State of Miitinesotal,on the dst 
day of July, A.D. 1S67, Win. Bacon rtbederes eof sailed Court, peresbedinige, 


In the Matter of the Estate of Joms Crormpon. late of Said County, 
Deceused| 


W hereus this sited teri of sare court was thee Titaue supproitited bry 
the order of this sill Count, dated Cold Ubae red hse 7 Juhie, \ 1). 
INO. for proving thas last Wil siti textumpent of olin Creopedoonn, a 
ceased: and whereas it ppears to the satistuetion of this court that 
the notice of the time and prance of trearmoe the jv wolf thereof had 
been given as required by the statutes and the said order made in 
this CuSat « anid whereas iT clpeyn its tO thie ssitisftauction ol thii- Collen, 
by the evidence of J. TH Swan and bo Ro Sith. the subserthing 
Witnesses to the said will, who were each duly sworn and examined 
in regard thereto before the court at the satd ualy tertu thereof, that 
the said “will” to whieh this is annexed is the Last “ will” and te- 
latent of thie sited Jobin Croredon, ti i? ~]erdye t exNecit A, nied }? tb>- 
lished by biden iis such, anid that lie was at the time of « yecuting and 
pullistitnige the “ihe ol sonttie bupitied canned gene Hiory, ated thasat thie shied 


will was executed in all particulars as required by the stat 
Zede utes of this State: whereas it was then and there ordered and 

decreed that the said will toe oWed cried cuedgnantte to recored 
by this court: 

Now, therefore, be it remenimbered that on this Ist day of July, A 
I>. S67. the last “will and testament ” of John Crordon, late of Ts 
Sueur, Le Sueur county, Minnesota, berng the written instrument 
hereto apm weed, Wiis duly poreVered tne eoper The’, Woriv. Posner beferes Col 
probate in and for said county of Le Sueur and State of Mitniesota, 


ahd Wiis by rie’ allowed lie recor 7 ii> btied lor the bast Will catia 
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testament” of ail the real and personal estate of the said John Gor- 
don, deceased, and that the said “ will and testament” and the proofs ‘ 
and examination and orders thereon are duly recorded in this office, 
and the executors therein named are hereby fully empowered to 
execute and carry out the provisions of the said will. | 
In testimony whereof I have hereunto set my hand and atlixed 
the seal of said court, at Le Sueur City, in said county of Le Sueur, ) 
In the State of Minnesota, this Ist day of July, A. D. 1867. . 
[Seal of the Probate Court of Le Sueur County, Minn. ] << 


WILLIAM BACON, 
Judy of Prohate. 


(Int. rev. stamp te the amount of fifty dollars and canceled. ] 


SrTate oF MINNESOTA, | 


: ee: 
County of Le Sueur, | 


In Probate Court. 


In the Matter of the Estate of Jousx Gorpon, late of Said County, 
Deceased. 


255 I, William Bacon, judge of probate in and for said county 
and State, do hereby certify that the foregoing Is a true and 
correct Copy of the last will and testament and the probate thereof 
of the said John Gordon, deceased ; that T have carefully compared 
the foregoing with the originals and the records of the same in my 
office; and T further certify that the proof and the probate thereof 
and the probate thereof Was in all respects Wn conformity to the stat- 
utes of this State made and provided, and that the same was duly 
staniped, and Stam pes cancelled to the amount of lifty dollars, and 
that the annexed order of confirmation of executors was duly made 
and conferred upon George D. Snow and Pomeroy B. Clark for the 
faithful performance of said trast in the form prescribed by law. 

In testimony whereof [T lave hereunto affixed the seal of said 
court and subseribed my name at Le Sucur City, in said) county, 
this Ist day of Jaly, A.D. 1S67. 

[SEAL. | WILLEAM BACON, 
Judge of Prohate, Le Sueur Co, Minn. 


[Stan po —. m wt i. ieee 


. 1) 


STATE OF MINNESOTA, | 
County ot L. Nu ss. } 


> SS 


- a 
Ata regular term of probate court held at Le Sueur City, in and 
for said county of Le Sucur and State of Minnesota, on the Ist day 
of July, A a), 3867. 
In the Matter of the Estate of Jous Cronpos, late of Le Sueur, in 
Std County, Deceased. 
24 Whereas Johu Gordon, late of the town of Le Sucur, county 
of Le Sueur. and State of Minnesota, made in lis lftetime 
his last will and testament. and which at aterm of our said eourt 
held on the Ist day of July, A.D. Ps67, at the office of the judge of : 


——————— —— 


ome. oD en ie 


. 
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probate, was proved and decree of probate granted and admitted to 
record in said court and probate granted to George D. Snow and 
Pomeroy b. Clark, the executors thereof and therein appointed, and 
that said George D. Snow and Pomeroy B. Clark, having complied 
with the provisions of the statutes in such CUSCs rade and provided : 
Therefore, to the intent that the said will may be well and truly per- 
formed, we do give, erant, and covenant to the said Creorge 1). Snow 
and Pomeroy B. Clark, the administrators of all and singular the 
yoods, chattels, rights, credits, and estate aforesaid, and do hereby 
grant unto you, the said George D. Snow and Pomeroy B. Clark, 
full power and authority to administer all and singular the eredits 
and estate of said deceased which to him while he lived and at the 
time of lis death did appertain, and, well and truly, to dispose of 
according to law: also to demand, collect, recover, and receive the 
rights and credits of said deceased, and pay all debts in) whieh he 
stood bound so far as the credits and estate aforesaid will enable 
you to do; and having accepted said) trust vou will make or cause 
to be made a true and perfect Inventory of all and singular the 
credits of said deceased, and the same to return or cause to be re- 
turned to the probate court of the COUDEY aforesaid on oor before 
the Ist day of October, A.D. TS67; and also to return or cause to 
be returned to the said court a true and just account of your admiin- 
istration in the premises on or before the first day of July, A.D. 
IS6S. : 
2H) Giiven under my hand and official sealthis Ist dav of July, 
A.D. 1867, | | 
[SEAL | WILLIAM BACON, 
Silay of Prohate, Ly Sueur Co., Minn. 


(Maidorsed am eile (dan) the Hil of thie clérk of the probate court 
1h and for the city and COMMELY of San lh raneciseo, { ‘alifornmia, this oth 
day of August, A. DD. 1867. Won. Loowy, clerk, bry As Joghers, 


dep. clerk. 


To the honorable thre probate court of the city nied county of San 
raneisco, State of California | 
Your petitioner, Pomeroy DB. Clark, herewith produces a copy of 

the will of Jolin Crordon, deceased, and the probate thereat duly 

authenticated, and alleges as follows 

That the said Jolin Gordon died in the State of Minnesota, in the 
nionth of May, A. D. IS67: that lus said will was fully proved and 
allowed in the probate conrt of the county of Le Sueur, State of 

Minnesota, the same being a court of competent Jarisdietion, on the 

Ist dav of July, A. DL IS67. and letters testamentary thereon were 

issued to your petitioner, whods named therein as one of the exeecn.- 

tors; threat ssid deceased left) estate in the CIty nie County of San 

Francisco, State of { aliformia, Which bais ryeol breeeny cacdtnnitarstene (J Thprorda, 

anid threat sald will Is executed in CODMOPEITLTEN with: thy laws cnt this 

State. 

Drie) That said testator Jeft real and personal property ino the 

said city and county of San raneciseo of the value of (S7O000) 


220] 
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seventy thousand dollars, as nearly as your petitioner can at present 
estimate the value. 

That the said testator left a large number of heirs and devisees, all 
of whom are non-residents of this State, and whose names and ages 
and residences are unknown to your petitioner, except Jolin Gordon 
Clark, aged about nine months, and your petitioner, of adult age, 
both of the last named being residents of the city and county of San 
Francisco. 

Wherefore your petitioner prays that said instrument may be 
allowed in this court as the will of the deceased, and that the said 
authenticated copy may be adinitted to probate and recorded as the 
will of said deceased, and that said will may’ have the same force 
and effect as if it had been originally proved and allowed in this 
court, and that letters testamentary thereon be granted to your peti- 
tioner. 

That a day of hearing of this application be appointed, and that 
due notice thereof be given by publication according to law. 

San Francisco, August 5th, 1867. 

POMEROY B. CLARK. 


(Endorsed:) Filed August 5th, 1867. Wm. Loewy, clerk, by A. 
J. Jeghers, dep. clerk. 


207 In the Probate Court of the City and County of San’ Fran- 
cisco, State of California. 


In the Matter of the Estate of Jons Gorpon, Deceased. 


On reading and filing a document purporting to be an exemplified 
copy of the last will and testament of John Gordon, deceased, with 
probate thereof in the State of Minnesota— 

And on reading and filing the petition of Pomeroy B. Clark pray- 
ing that letters testamentary be issued to him, and that said will be 
allowed ius the will of said dec: <ed and be admitted to probate 1M 
this court— | 

It is hereby ordered that Monday, the 19th day of August, 1867, 
at 11 o'clock a.m., beappointed for the hearing of the said applica- 
tion, and that notice thereof be eviven by publication In the Daily 
Evening Bulletin, a newspaper published in the citv and county 
of San lh rancisco, twice il week, until the time appollited for hearing 
said petition, and that publication be likewise given by posting ne- 
tices according to law. 

San Francisco, this oth day of August, A. D. 1867. 

M.C. BLAKE, 
Probate Judy 


(Endorsed :) Filed August Sth, 1S67. Wim. Loewy, elerk, bv A. 
J. Jeghers, dep.elerk. 
SAN FRANCISCO, sluqust 1h, S67. 
STATE OF CALIFORNTA, City ane County of San Francisco: 


238 A.(. Bonnell, of the said city and county. being duly 
sworn, aflirms and savs that he is a white male citizen of the 


A A 
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United States; that he is over twenty-one years of age, and that he 
* competent to be a witness on the hearing of the matter mentioned 
In the annexed notice; that he has no interest whatsoever in the 
estate mentioned, therein and that he is the principal clerk of the 
printers and publishers of the Daily Evening Bulletin, a news: 
paper published daily (Sundays excepted) in aid eity and county, 
und has charge of all the advertisements in said newspaper, and 
that the notice in the case of the estate of Jolin Gordon, deceased, of 
Which the tollowing is a printed copy— 


STATE OF CALIFORNIA, City aud County of San Francisco: 
ln Probate Court. 
In the Matter of the Estate of Jousn Gonpox, Deceased. 


Pursuant to an order of said court made on the 5th day of Au- 
vust, A.D. 1S67, notice is hereby given that Monday, the Ith day 
of August, A. 1). L867, at 1] ocloek a.m. of said day and the court 
room of said court, at. the city hall in the CIty cunie county of San 
lrancisco, have been appotited asthe time and place lor hearing 
the application of Pomeroy B. Clark praving that a document mow 
on file in the office of the clerk of this court, purporting to bea duly- 
authenticated copy of the last will of Jolin Gordon, deceased, with 
probate thereof im the probate court of Le Sueur county, State oft 
Minnesota, to be admitted lo probate, and for the I<stianiece tw said 
petitioner of letters testamentary, when and where any person in- 

terested THY ab ppprear dnd contest the same. 
Ze Dated at San Francisco this August Oth. A] DD) PS67, 
os WM. IDEW Y, Cleré, 
By A. J. JEGHERS, 
[hey ('lerk 


KE. B. MASTICR, Esq... 


Atlorie 7 heyy’ Petition )" 


Has been published daily (Sundays excepted) in thre solvove-tectmpedd 
HeWspaper, commencing August 7th. DS67, and ending Aueust 17th, 
IS6O7. both dates inelusive, and further saith met 


A. C. BONNELL, 


Susbseribed and sworn to before me this nineteenth day of Au 
rtist. ure 


| A. J. JEGHERS, 
Le p). County ( lerk. 


(Endorsed :) Filed August 19th, IS67. Wi. Loewy, clerk, by 
A. J. Jeghers, dep. clerk. 


S| ATE Of ( ALITRPOORNTA, (iti ned Comuty of Nery Branei ti 
I) Probate (court 
In the Matter of the estate ot JOusNn Ceope ton. | Devererpsen] 


Pursuant to an order of said court made on the oth day of Au- 


re 
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gust, A. D. 1857, notice is hereby given that Monday, the 19th day 
of August, A. D. 1867, at eleven o'clock a.m. of said day, and the 
court room of said court, at the city hall in the city and county of 
San Francisco, has been appointed as a time and place for 
240 hearing the application of Pomeroy b. Clark praying that a 
document now on file in the oflice of the clerk of this court 
purporting to be a duly authenticated copy of the last will of John 
Gordon, deceased, with probate thereof in the probate court of Le 
Sueur county, State of Minneseta, be admitted to probate, and for 
the issuance to said petitioner of letters testamentary, when and 
where any person interested may appear and conftest the same. 
Dated at San Francisco this August 6th, A. D. 1867. 
WM. LOEWY, Clerk, 
By A. J. JEGHERS, 
Dep. Clerk. 


Srare or Cariprorntia, City and County of San Franeisco: 
Probate Court. 


D. A. Baum, being duly sworn, deposes and says that he is a free 
white male citizen of the United States, and a resident of said eity 
and county; that he is over the age of twenty-one vears of age; that 
he is not interested in the matter of the above proceeding, and is in 
ho way disqualified from testifving thereto: and he further deposes 
and savs that on the 7th day of August, A.D. 1867, he posted three 
notices, of which the above is a true copy, in three different publie 
places in the CIty and COounLY of San leranciseo, one of which Was al 
the place at which the court Is held, one at the UL. pros office, and 
one at the hall of records of said city and county. 


D. A. BAUM. 


Subscribed and sworn to before me this Sth day of August, 1867, 
WM. Le DLIF, 
Deputy County (7, rh 


(Endorsed :) Filed August 1th, 1867. Win. Loewy, clerk, by Win. 
Ledlie, deputy clerk, 


241 fn the Probate Court of the City and County of San Fran- 
cisco, State of California. 


In the Matter of the Estate of Jloms Cronpon, Decensed. 


Appointinent of attorney for minor heirs or persons residing out of 
the county on appheation for probate of will, 


A document, purporting to be an authenticated copy of the last 
will and testament of John Gordon, deceased, having eome inte the 
Possession oft this probate Court, ani i petition for the probate 
thereof, and for the Issuanee of letters testamentary thereon to Pome. ’ 
roy 1}. Clark, having breeds tiled, saned it appearing threat there ire 
mithors and persons residing out of said county who are interested 
in the estate of suid deceased, to wit, Jolin Gordon Clark. awed about 
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nine months, and other persons whose names, ages, and places of 
residence are unknown: 

It is hereby ordered that George B. Merrill. lsu Jan attorney of 
this court, a disinterested bers, ber, tied lie Is hereby, cupprottitedk cen 
attorney to represent sald titnor and non-residents and all other per- 
SOs Interested in site estate, 

Dated August Ith, 1S67. 

M.C. BLAKE, 
Probate dudye. 


(Endorsed :) Filed August 19th, S67. Wino. Loewy, clerk, by A, 
J. Jeghers, deputy clerk 


Ih the Probate Court of the (ity and Cour ity of San lh raneiseo, 
State of California. 


212 In the Matter of the Estate of Jos CronboNn, Decensed 


Pomeroy B. Clark, being first duly sworn, deposes and says 

Pam a resident of the city and county of San Francisco 

| Wits well acqualiited with Jobin Ciorelon in tits lite ti prne-, Ile left 
this citv in the spring of IS65. Fora time he resided in the town 
of Newburgh, in the State of New York: afterwards went to Le Sueur, 
State of Minnesota. 1] tirst received notice of his death by letter 
received from the post office im this city dh reeten L ter tre steed written 
by George D. Snow, a nephew by marriage of said) deeeused. Said 
le ‘tter stated that the said Jolin Ceordou credon the 2oth dav of Vin ¥. 
] Sti, in thie town ol Le Sucur, State of \I ritierseotan, 

I received from: the post office ino this city, or or about the third 
dav of August, ISG, il octlun lil peut rtine to bee ct au \ cuitivcnsty 
cated copy of the last will and testament of Jolin Gordon, deceased, 
and which Serle docune nt Wits tile dq Hry thats coon rt eon) thie thy day cr] 
August, A. DL 1867. 

‘That said Jeln Gordon, just prior te his departure frome this Stat 
in the spring of TS6O7, made and executed a last will and testarnent 
but the date of said instrument was long prior to the one exeeuted 
by din whilst residing in the town of Le Sueur, Minnesota, ane 
which bears date ——, IS67. a few week- prbor te bits deatli, aned the 
duly authenticated Cope of which was tiled as aforesan 

on the tifth dav of August, ALD. TS6G 


ae Oe That said Jolin Gordon dred | ree pe teerrs an thas State 
That the names. ioe poner heey exof the heirs and devisees 
are unknown to this deponent 
That said Jolin Gordon died leaving real and personal property 
it) this ctv and county of the value tot tea exeeed the sum of sev- 
enty thousand tive liumdred dollars. as mear as ean estimated. 
five beranped ye 7 dollars cof wl) I beet : Mn oe estate. ba Phe ae yy r 


sonal property 


POMEROY BOLARA 


} j ‘ i ’ 4] fyet | ‘ ; \ ‘ \ 
Subseribed and sworn te before mie this Th da if Anenust. . 


}) PS, Thi Opeedn court 


WAM. LEILA 


Pup. Co. Clerk and Dep. Clerk Probate Court. 


ae 
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Consent of Attorney of Minors, &e., to Probate of Will. 


In the Probate Court of the City and County of San Francisco, 
State of California. 


In the Matter of the Estate of Jomusx Gorpox, Deceased. 


I, George B. Merrill, appointed by the said probate court attorney 
of the minor and persons residing out of said county who are in- 
terested in the said estate, to represent them on the hearing of the 
testimony in proof of a document filed in said court on the oth day 
of August, A. D.1S67, purporting to bean authenticated copy of the last 
Will and testament of said deceased as aforesaid, do hereby appear 
ou behalf of said minors and non-residents, and’ consent that the 


sald document, purporting to be an authenticated COPY of 


244 the last will and testament of said deceased as aforesaid, be 
allowed and recorded herein, and be admitted to probate in 
said court as the last will and testament of said deceased, and that 
letters testamentary he issued Lo Pomeroy 1}. ( ‘lark, according Lo the 
praver of lis petition filed on the oth day of August, A. D. 1S67. 
Dated August 1th, S67. 
GEORGE B. MERRIEL, 
Attorney of Minors and Non-residents. 


(Eudorsed:) Filed August 19th, 1867. Win. Loewy, clerk, by 
A. Jd. Jeghers, deputy clerk. 


STATE OF CALIFORNIA, ] 
City and ( ounty of Sun branciseco, j 


SS: 


I, M. C. Blake, probate judge of the elty and COULLY aforesaid ane 


judge of the probate court thereof, do hereby certify : 


That on the 1th day of August, A. D. 1867, the annexed instru- 
ment was admitted to probate as the last will and testament of Jolin 
Ciordon, deceased, 

That the testimony taken on the probate thereof, reduced to writ- 
Ing and signed by the withesses, respectively, is hereunto annexed, 
and from the proofs taken and the examinations had therein the 
sald court finids iis follows: 

That John (rordon died Ol) or about the 2th day of May, A. 1). 

S67, in the town of Le Sueur, State of Minnesota; at the 

2-4.) time of his death Was a resident of the town of Le Sucur. 
That the said annexed will was duly executed by sald de- 
cedent in — lifetime in the town of Le Sucur, State of Minnesota, i 
the Presence of J. HW. Swan and E. R. Smith, the subscribing wit- 
nesses thereto: also that he acknowl don d the execution of the same 
In their presence, and declared the same to be his last will and testa- 
ment; and the said witnesses attested the same at his request in his 

Presehce and In the Wresehee of each otier, 

That the said decedent at the time of executing the said will as 


aforesaid was of the age of twentv-one Vears anid upwards, Wis of 


sound and disposing hiihd, and mot under restraint. undue influence, 
or fraudulent hIsreprese htatlois, or dp anv respect IncomMpctent tw 


- | GEORGE M. CHAPMAN, EXECUTOR, €¢. 175 


j devise and bequeath his estate; that the annexed instrument is a 
duly authenticated copy and probate thereof, to wit, the will of John 

Gordon, deceased, which was duly proved and allowed in conformity 
with the laws of said State of Minnesota in the probate court of the 
city and county of Le Sueur, a court having jurisdiction on the 
subjectrimatter. 


or———.-- 


In witness whereof | have signed this certificate and caused the 
Same to bye attested by the clerk of this COUrt, teder thie al al thre reat, 
~ +> this 1th dav of August, A.D. 1807. 
uM. C. BLAKE. 

Probate iden 


[SEAL | Attest : WM. LOWEY, Clerk, 
by Al. JEGIERS, 
Lh pouty Clerk. 
(endorsed :) Filed August Poth, is67. Win. Lowey, elerk, by A, 
J. Jewhers, deputy clerk, 


Yh Probate (fourt 
s'} ATE (oh (CALIFPORNI Ss (‘ity rpaed County ob Neti Branei i‘és 
In the Matter of the Estate of Poms CGaorposn. Deceased 


The petition of Pomeroy DB. Clark, beretofore filed in the above. 
entitled matter, praving for the adrmitssion’ te perolite ofa doctunpent 
heretofore filed by himoin this court purperting te be a copy, daly 
authenticated, of the last will and testamentot.lolin Gordon, decensed 
Which ~aid —_ Vi iis duly chedrapittee! ce prolate Ith thie poreotcate coolrrt «of 
the county of Le Sueur, State of Minnesota, on the Ist dav of July, 
A.D. IS67, In accordance with thie laws of 


bie ~sihel w"Tiite: cof Nb irene 


tt 
sota, ane that letters testa Petar thereon be oranted te pretittentiery, 
this dav regularly coming on to be heard 


\nd it appearing to this court that the doenment filed an this 
courton the oth dav of August, AWD Dsed. by the said Pomeroy EB 
Clark isa duly authenticated copy of the last will and testament of 


solin (sordon. decensed. nied cr] this Peelecate thie reel oD) thie prrertocate 
court of the COUTTS of le Sueur. in the State of Minnesota, the ssn 
being a court of competent jurisdietion, and the sard will was dil 


proved and allowed 1) the said prberty te court of the 
nw tetlyr. it) the w=tiits cst ND iran sOotsad. DE) cher Periibie wit! thy 


Hy ‘ here 
of, and it also appearing to this court that all the heirs of tl ie] 

> John Gordon, deceased, restde out of this State, and that sand peti 

tioner is a resident of this city and county 

And due proof having been made to the satisfaetion of thi- 

P14 court that rhoties has beeen rive? secore fier to law col thye 

Litre appotnted fe) hear. wv Tia poetat on of said Peay OPO I} 
Clark, as required by the previous order of this court, and thas 

eourt having examined on oath Pomerov Dy. ¢ | Phy 1 prety 

tioner, Whose testimony dp writthg ds tere: tiled. trom: whose testi 

Haney and from the uly authenticated Corpo Cor sitbeh WIL Tremettatos 

fore referred to, amd the prolate thereat, It appears 0 ried 
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John Gordon died in the county of Le Sueur, State of Minnesota, 
on or about the twenty-tifth day of May, A. D. 1867, leaving a last 
will and testament, and that the document now on file herein, filed 
on the fifth day of August, A. D. S67, is the duly authenticated 
copy of said last will and testament; that said instrument is in all 
respects executed In conformity with the laws of the State of Min- 
nesota and of the State of California, and that said will was duly 
probated in the probate court of the county of Le Sueur on the Ist 


day of July, A. D. 1S67, in conformity with the laws of the State of 


Minnesota, 

And it therefore appearing that said will ought to be admitted to 
probate in this court; thatthe said John Gordon was of sound and 
disposing mind and memory and over the age of twenty-one vears 


at the time of the execution of said will: that he was at the time of 
its execution a resident of the said county of Le Sueur, State of 


Minnesota, and leaving at the time of his death real and personal 
estate of the value of seven thousand and five hundred dollars, and 
not more; and George Ib. Merrill, beq., the attorney appointed by 
this court to represent the heirs and persons interested residing out 

of this State, being present and consenting in’ writing to the 
24S) granting of said petition, and said Pomeroy B. Clark being 

competent to serve as executor of the last will and testament 
of <add deceased ; 

It is hereby ordered that the said document heretofore tiled herein 
purporting to bea duly authenticated copy of the last will and tes- 
tament of John Gordon, deecased, be admitted to probate as the last 
will and testament of John Gordon, deceased, and that said will have 
the same foree and effect as if it had itor originally proved and al- 
lowed in this court; that said Pomeroy Bb. Clark be, and he is hereby, 
appornted executor, and that letters Lestamentary thereon Issue tothe 
said Pomeroy B. Clark without any bond being given for the faith- 
ful execution of his duties, the bond required by the statute having 
been waived by the will of said) testator and upon taking the oath 
as required by law. 

San Francisco, August Pth, 1867, 

M. C. BLAKE, 
Probate Judge. 


(Mndorsed :) Filed August Pth, 1867. Win. Loewy, clerk, by A. 
: Joghers, dep. clerk. 
Litters Testamentary. 


S15 int. rev. stamp. ; ee ae oe dep. elk. August "1. IS6,. 
Slo unt. rev. stamp. A. a. au dep. eVk, Aug. 26, 1867, 
SO mt. rev. stamp. 7 2. dep. clk. Aug. 26, 1869. 
0c. int. rev. stamp. OAL JL dep. clk, Aug. 26, 1867. 
STATE Co}. (CALIFORNIA, Citi ried County of Neti Braneiseo . 


[In the Probate Court. 


249) The last will of John Gordon, deceased, a COPY of whieh ts 
hereunto annexed, having been proved and recorded in the 


+ 


{- osliipdlliainsicheaionaen 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 177 


probate court of the city and county of San Francisco, Pomeroy 
b. Clark, who is named therein, is hereby appointed excentor. 

Witness Win. Loewy, clerk of the probate court of the city and 
county of San Francisco, with the seal of the court atlixed, the 26th 
day of August, A. DD). 1867. 

by order of the court. 

WM. LOEW Y, Clerk. 
By A. J. JEGHERS, Deputy. 


STATE OF CALIFORNIA, :. 
City and County of Nan hrancisco, j ‘a 


[ do solemnly swear that Twill support the Constitution of the 
United States and the constitution of the State of ‘alifornia: that | 
will faithfully discharge the duties of executor of Jolin Gordon, de- 
ceased, according to law. 


POMEROY BB. CLARK. 


Subseribed and sworn to before me this ZoOth day of August, ISt67, 
A. J. JEGHERS., 
Deputy Clerk of the Prohate Court of th 


(ili crpeed County of Nor brancisco 


(endorsed :) Duplicate filed this 26th dav of August, IS67. | Win. 
Loewy, clerk, by A. J. Jeghers, deputy clerk. 


2) Odile i of Publication ot Notive fey (reditors 


In the Probate Court of the City anid County of San lrancises, State 
of California. 


In the Matter of the Estate of Jous Cronposx, Decensed 


It Is ordered that notice te theer diters at Jolin (rorcdon. che assed. 
requiring all Precrsolis having clatms cigriadbist thie sitid lea iim 7 lor eX- 
batbort them, with the Hecessary vouchers, to the executor of the last 
Will and testament of said deceased, bo given by said executor by 
publication in the Daily Evening Bulletin, a newspaper printed and 
published in the city and county of San Francisco, at least once a 
week for four weeks. 

Dated Aug. 26th, 1867. 

Mm. 4. BLAKE. 
Probate Juda 


(Endorsed :) Filed August 26, 1867. Wi. Loewy, clerk, by A. J 
Jeghers, deputy clerk. 


Apporntineul ‘if py (Fase 7; 


STATE OF CALTPORNTA, 
(iti and ( vil nty ot Ne ; } (Prieineaa, f 


In the Matter of the Estate of Jone Cronpos, Decoded 


oe 


Letters testamentary having been granted to Pomeroy B. Clark. 
and application being made to the court for the chpoprerdba trap rel col cage 
. i 


} 
' 


praisers te appraise thie eatits of siilel cde Ceyisel 


231 
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251 It is hereby ordered that Elijah Bigelow, P. C. Dart, and 5. 
S. Murphey, three disinterested persons, competent and capa- 
ble to act, be appointed such appraisers. : 
Dated August 26, 1867. M. C. BLAKE, 
Probate Judge. 


Endorsed: Filed August 26, 1867. Wim. Loewy, Clerk, by A. J. 

Jeghers, deputy clerk. 
Inventory and Appraisement of the Property Belonging to said Estate. 
In the Probate Court, City and County of San Francisco. 
[In the Matter of the Estate of Jonn Gorpos, Deceased. 
[ Rev. stamp, 5c. ] 
Real. ’ 

One fiftv-vara lot number tive (5), in block number three hun- 
dred and fifty (550), in the western addition, bounded and described 
as follows, te wit: 

Commencing at a point on the southerly line of Jackson street, 
distant one hundred and thirty-seven feet (157) six (6) inches, 
westerly from the southwesterly corner of Jackson and Filmore 
streets; thence westerly along the said southerly line of Jackson 
street one hundred and thirty-seven feet (157) six (6) inches ; thence 
at right angies southerly and parallel with Filmore street one hun- 
dred and thirty-seven feet (157) six (6) inches; thence at right | 

angles easterly and parallel with Jaekson street one hundred 
252 and thirty-seven feet (157) six (6) Inches; thence at right 

angles northerly and parallel with Filmore street one hun- 
dred and ihirty-seven feet (157) six (6) inches to the point of com- 
mencement, S1,000.00. 


Personal. | 
Stocks. Amounts. Valued at 

965 shares stock in the Fireman’s Fund In- | ; 

es COREY, ORT cuncmnnsnies keene S5.600 OO SO 19S OO ‘ 
623 shares stock in the Mount Tenabo Silver 

PS IES einai: wa ncnaibaiiininemniae 
? shares stock in the impire Mill and Min- 

Ing Compry Pe ea gee Rey eee Gr eM AMR, Wa MES AANA. eee oo OO 
150 shares stock in the Scottish Chief Mining 

TY cecnmnsdedclennaede cl eee 
50 shares stock in the Tellurium Gold and 

eeed Fare CORRE oo i cin eemmnwinan 

Accounts: 

Milwain & Jovnt, Portland, Oregon __- .2-- jylbo O68 0 To OG 
Tay, Brooks & Baekus, San Franeiseo ._.. - - ar 22 OW 
estate of George Gallagher, Steilacoom, W.T. SSO YS 
L,. mm. mae. San Franctece......... a Psa) OW) Iso 00 
Firemans Fund Insurance Co., dividend for 

quarter ending July 1, 67, on 565 shares Jad Lo Jed 25 

One-half interest in book accounts due 

LAT the firm of Milwain & Morse, of 


 . 


Portland. Oregon, S15.660.)23 “a Tou) (My 1.500 (M) 


GEORGE M. 


Notes: 


One promissory note given by IL. G. Avery, 
dated Jan’y 12, 1866, with interest from 
date at 2% per month-----. cussed 

One promissory note given by J. W. Coflin, 

dated June a? IStd, 

Rev. Stamp,oc. S1,000 00; paidon same July 

1, 1867, 500 OO, with inter- 
est on the balance from July 1, 1867, 
at 13% per gs « cca ve 

One promissory note given by EB. Cushing & 
('o., dated Dee. 12, 1SG4, with interest from 

date at 13 & pet WOW ...0......... ade 

One promissory note given by Jon. Dickey, 
dated May 22nd, 1865, with interest: from 
March Ith, 1866, at 12% per month 2. - 

One promissory note given by LT. T. Tlovt, 
dated Oet. 20, 1865, with interest from Jaly 
20, 1S67, at 1} % per month ~~ j 

One promissory note given by Rector, ward- 
ens, and vestry of Grace church, with inter- 
est from at 1% per month from June, 67 


Carried forward ..-- a ee 


24 Brought forward 2 —-. 
One promissory note given by fe. Mil- 
wain, dated Portland, Ore eon, April 24, 1N65 
One promissory note given by J. A. MeGlyun, 
dated Aug. 23, 1866, with interest from 
July Jord, S67, at 1) per month ‘ 
One promissory note given by J. .A. MeGliynn, 
dated Oct. 1. 1866. with Interest from Aue t 
1, 1066, TAS pet MONE... 0.d...«..- 
One promissory note given by TN. Risdon, 
I. EB. Mastick, A. N. MePherson, & S. H 
Wetherbee, dated Jan’y 8, D867, with inter- 
est from June ZO, TDS67,at 110 per month 
One promissory note given by S L.. Mastick 
& Co, dated Oct. 20, 1865, with Interest at 
1%, per month from July 20,1864 — 
One promissory note given by Ee. Hl. Pardee, 
dated Nov. d, Dsod.- SCO OD 


Paid on same, Feb vy Mn On) 


Paid on the —. Any. Les Os “Penn OMe 


eR ne — ee 


pcre Cney 


mnterest on balanee from June 4. O67, at 


With 


LS @ pet MeOtD onan cowwes cecnce cows 


CHAPMAN, EXECUTOR, &©. 


27 


SO) 


(5.0000) 
}.ooo 


Oren 


1 Stn) 
} ot) 
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at 
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255 One promissory note given by E. Bb. 
Mastick, dated April 13, 1567, with in- 
terest from June 20, ‘Of, at 1} % per month 3,000 00 35,090 00 
One promissory note given by ‘Ls. I’. Moulton, 
dated June 2oth, 1866, with interest from 
date at 13% per Poe Aaa aS OI 790 OO 
One promissory note given by G. C. Moon, 
Revenue dated Dee. 7, 1S66, with In- 
stamp, 5c terest from date at 1)% per : 
ee ONO... in.sasnrins inne seeing silo ining 250 00 
One promissory note given by F. D. Ather- 
ton, FE. B. Mastick, Chas. Minturn, Alfred 
A. Cohen, John Huston, Jr, H. D. Eller- 
hoest, and J. D. Farwell, dated Ap] 29, 
1867, with interest from _— 2th, 1S67, at 
PROUD 60 nici min cin comnincieniies 15,000 OO) 15,162 50 
One promissory note given by C. R. ice, 
dated Sept. 15, 1S66, 1,700.00: pild on same, 
Jan’y 22, ‘67, 200.00-—-with interest on bal- 
ance from June 15, U867,at 12% permonth = 1,000 00) 1,500) 00 
One promissory note given by W. W. Lavw- 
ton, dated May 19, 1866, with interest from 


ate 06:2 % WO CUO cocci citi seine 100 OO 
Ce I oii ee atiwees wee 72,642 73 
256 pees COPE oo inca 6 akcdn tetereeeues 72.642 73 
One promissory note given by IL Webb 
& Co., dated Sept. 12, 1S64, with interest from 
Jan’yv 1. 1866, at 13% per ae LL ae 1400 00 
One promissory note given by H. Webb «& 
C'o., dated Sept. 22, 1864, with interest from 
Jan y 1, 1866, at 13% per month -......- 100 00 
One promissory note given by Tlenry Webb & 
J. E. Kineaid, dated June 30, 1864, with 
Interest cat 2% from Jany Fl) Re DO OO 
One promissory note given by W. BF. Walton, 
dated Jan’y 10, 1565, ith interest from 
July 10, 1865, at 2% per month .-t-. 222. 121 20 
One promissory note given by Carmi Rev- 
nolds, dated May Sth, 1866, with interest 
from Mav Sth, S67, at 1% per month. —_- L000 OO 4.158 30 
Cash on hand. -—-. ul fa keh ek 2622 82 26299 82 
Bother & Coa. nels i SOME. cn cece a... S12 a3 317 83 
SN cihasie a adn eld ToGo OS 


aay STATE OF CALIPORNTA, - 
City stil County 7 i NY i hera id ISCO. j 


\W . the undersivned, duly Vappornted bv the probate Court of sald 
city and county, anid dy yualitied ils appraisers of the csatiite ot 


oo 
— 
_—_ 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 1S] 


John Gordon, deceased, have estimated and appraised all the prop- 
erty exhibited to us by the executor of the estate, and have found 
the whole value thereof to be seventy-nine thousand seven hundred 
and thirty six dollars and sixty-eight eents, and the value of each 
article of said estate so estimated ania appraised Isset down in dollars 
and cents in figures opposite such articles in the foregoing Inventory. 
Witness our hands this fifth day of September, 1867. 
ke. BIGELOW, 
PY. C. DART, 
SAM ILS. MURPITY, 
lppratse rs as Afore said. 
$70,736.68. 
STATE OF CALIPORNTA, 
( ily and County of Non braneiseo. ' 


> BS. 


I, Pomeroy, B. Clark, executor of the last will and testament of 
John Gordon, deceased, being duly sworn, say that the annexed in- 
ventory contains a true statement of all the estate of the deceased 
that has come to the knowledge and possession of deponent, and par- 
ticularly of all money belonging to said deceased, and all just claims 
of said deceased against this deponent. 


POMEROY B. CLARK. 


Subseribed ard sworn to August ZS, TS67, before me. 
[SEAL | HENRY TALGEET, 
Notary Public. 


255 In the Probate Court of the City and County of San Fran- 
cisco, State of California. 

I, Wm. Loewy, county clerk of the city and county of San 
lh raneisco ana ex-oicio clerk of the probate eourt thereat, de bie reby 
certify that Elijah Bigelow, P.C. Dart, and SoS. Murfey have been 
duly “ppornted cLpp rads rs of the estate of Jolin Crorelons, he Cea dl. ly 
order of the court duly entered and recorded on the 26th day of 
August, A. D. 1S67. 

W ithiess miv hand and the sea. of said probate eourt this oth day 
of September, A.D. iS67. 


- 


WM. LOEWY, Clerd, 
Deyn 4] f lor 


STATE OF CALIFORNIA 
City ane County at San ranciseo 


es 


E. Bigelow, P. C. Dart, and S. oS. Murtey, duly appointed ap 
praisers of the estate of John Grordon, deeeused, berm ily <Worl, 
each for himself savs that he will 1! NN ; hon f stiv, ctrl Prepeardl tly ili) 
praise the property of sard estate whieh shall be extibited te hin 
according to the best of lis knowledge and ability 
Blak LOW 
r. ©. DARI 
SAM’LS. MURFEY 
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Subscribed and sworn to before me this 5th day of Sept., A. D. 
1567. 


WM. LEDLIE, : 


Deputy County Clerk. 
PHY STATE OF CALIFORNIA, , 
- : e . 9 ° 85 - 
City and County of Neti brancisco. } | 
— -—, — of the estate of ——, deceased, being duly @” 
sworn, says that the annexed Inventory contains a true statement of 
all of the estate of the deceased that has come to the knowledge and . 


possession of deponent, and particularly of all money belonging to 
to said deceased, and of all just clainas of said decéased against this 
deponent. 


Subseribed and sworn to before me this -— day of cme A. 1). 
LS6-. 


Deputy County ( l, rk 


state of Jon Gornpon, Deceased. 


To EK. Bigelow, PLC. Dart, & S28. Murtey, appraisers. Dr. 
To three days’ services In appraising said estate, at 85 per dav S45 00 
ox petises ee te hint Chi bedhe tbe daw oe demmee ri. 
Necessary ¢ NPrelises as follows: Stulnps Cnenmnea it an ieee tnd tevin te en 


~~ 
—_ 
i 
a SL Ee ERIE — emma ce eee 
. 


Reed pavinent 
. C. DART. 
I BIGELOW, 
SAMLS MURFEY ' 


STATE OF CALIPORNTIA, 
(uty ane County of San Francesco, } : 
On) i. Bigelow, P.O. Dart, and S. oS. Murfev, the appraisers 
above named, bering dulv sworn. eaeh for dimself saws that 
thiee feo eobiv bill of titers i correet cated past. corre tliat thy se rvices 
have been dulv rendered as therein set forth ! 
| EM OBIGELOW | 
r DAL 
~AMELS. MURFEY . 
Subscribed stil =Worli te rr poor Piis itis thy if iv’ OF Sent... \ |) 
IS07 | 
WAM. LEDLIE ; 
Ph pruty ¢ fi, 
! ' 
er eet p Pred Sept r oth, sey) Win. Loewy, clerk, bv ’ 


Pee ~~ 


_ 4 —* 
‘a ee nt a ore 


oa fe tid ew iit at: Be, Pat Aw Roar od ‘ 


GEORGKE M. CHAPMAN, EXECUTOR, &@. 1S3 


In the Probate Court of the City and County of San Francisco, State 
of California. 


In the Matter of the Estate of Jon Croonposx, Deceased. 


To the hon. the probate court of the city canned COUnLY of San lran- 
cisco, In the State of California: 

The petition of Pomeroy B. Clark, the executor of the last) will 
and testament of John CGiordon, deceased, respectfully shows: 

That on the 26th day of August, A. D. 1867, vour petitioner duly 
received from this court letters testamentary of the estate of said 
testator, and that said letters have not been revoked. 

That the said estate consists In part of the following-de- 

261 scribed personal property, to wit: (565° five hundred and 

sixty-five shares of stock In the Firewmen’s Fund Tnsurance 
Company, appraised at the sum of 85,195. 

That the value of said) property is exceedingly uncertain ; that 
such property from its Very nature is liable at any day tw be as- 
sessed to meet losses, canal, consequently, to decrease in Vatlue. 

That with two exceptions all the persons Interested in said estate 
are Without the State of California, and, therefore, it would be mest 
beneficial to sell site personal Property - that the usual method of 
disposing of such personal property is at private sale through per- 
SOTIS known as stock brokers, the COIL ISS TODS charged by then 
being much less than those charged at the sales made by publie 
auctioncers, and, therefore, good reason is shown for ordering a pri- 
vate sale. 

Wherefore vour petitions roprayvs that after notice of at least five 
days given of the hearing of this application this court order a pri- 
Vaile sale of the above-desertbed prorerprerty Ly loneine lt sited @=tiite, or 
that such other or further order inv be made as is meet in the 
premises. 

San Francisco, Se yet Ll, ISG 

Pr. B CLARA, 
boveeutor, 
by Bb. Hh MASTICK. 
flis Atty 
(Mivdorsed:) Fred September 12, sev) Win. Loewy, clerk, by A 


J. Jeghers, dep'y clerk 


~~ 
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(Endorsed at Filed October | L, S67. Win. Loewy, clerk, by A. J 
Jeghers, dep. clerk. 


[un the Probate Court of the City and County of San Francisco, State 
of California. 


ite the Matt: r of the Istate ot JUGHIN (HO DON, Deceased, 


To the hon this probate court of the city and county of San lh ran- ~ 
cisco, In the state of California: 


The petition of Pomeroy bB. Clark, the executor of the last will and 
testament of John Crordon, deceased, respectfully shows: 

That on the 26th day of August, A. I). 1S67, your petitioner duly 
received from this court letters testamentary of the estate of said tes- 
tator, and that said letters have not been revoked. 

That the estate consists in’ part of the following-described per- 
sonal property, to wit: hifty (50) shares of stock in the Tellurium 
Mining Company, appraised as of no value. 

(524) sixty-two and one-half shares of stock in the Mount Tenabo 
Silver Mining Company, appraised as of no value. 


(150) one hundred and fifty shares of steck in the Seottish Chief ae 
Mining Company, appraised as of no value. 
267 In regard to these mining stocks, your petitioner will state 
that as far as his knowledge extends their condition is like | 
hundreds of other mines—very unsatisfactory ; that a large expendi- ~~ 


ture of money will be required before it is known whether they have 
intrinsic value value or not; also (2) two shares of stock in the 
Empire Milland Mining Company appraised at the sum of $550. 
The condition of the mine to-day is said to be good, but it is very 
uncertain What it will be to-morrow ; that such property ‘from its 
very nature is liable at any day to be assessed to meet losses, and 
consequently to decrease in value; that with two exceptions all the 
persons interested in said estate are without the State of California ; 
that for these reasons it would be for the best interest of said estate 
that said mining stocks be sold. 

That the usual method of disposing of such personal property is 
to sell the same at private sale through persons known as stock 
brokers, the commissions charged by them being much less than 
what the expense would be if sold at public auction, and therefore 
good reason is shown for ordering a private sale. 

Wherefore your petitioner prays that an order be made by this +- 
honorable court directing all persons interested in said estate to ap- 
pear before this court, at a time and place specified, not less than } 
four nor more than ten weeks from the time of making such order, 
to show cause why an order should not be granted to your peti- : 
tioner to sell the aforesaid personal property. — 

And that, after a full hearing of this petition and a full 
268 hearing of the proofs and allegations of the parties inter- 
ested, an order of sale be made authorizing your petitioner 


GEORGE M. CHAPMAN, EXECUTOR, &©. IS7 


to sell the above-described mining stocks, or that such other and 
further order be made as ts meet in the prellses, 
And your petitioner will ever pray. 
San Francisca, Sep. Pl, 1SG7 
YP. Bb. CLARA, ba’r, 
Dy Ek. Bb. MAS TICK, Lis Atty. 


(Endorsed :) Filed September 12, 1867. Win. Loewy, clerk, by 
A. J. Jeghers, dep. clerk. 


In the Probate Court of the City and County of San Francisco, 
State of California. 


In the Matter of the Estate of JousN Gonposx, Deceased. 


Upon reading and filing the petition of Pomeroy B. Clark, execa- 
tor of the last will and testament of John Gordon, deceased, pray- 
ing for an order to sell at private sale certain mining stocks belong- 
ing to said estate, as the same are liable at any day to be assessed 
and to be greatly depreciated in value, and as all the persons inter- 
ested in said estate, with two exceptions, are non-residents of the 
State of California— 

It is ordered that all persons interested in said estate appear be- 
fore the probate court of the city and county of San Francisco, in 
the State of California, at the court-room thereof, in the city hall, 

in said city and county, on Monday, the 14th day of October, 
260 A. D. 1867, at 11 o'clock in the forenoon of that day, then 
and there to show eause why such order should not be made. 

And it is further ordered that a COPY of this order be published 
in the Daily Evening Bulletin, a newspaper printed and published 
in said city and county, at least four successive weeks (once a week). 

Sun Francisco, Sept. 12, 1867. 

M. C. BLAKE 
Probate Jude. 


(Endorsed :) Filed Sep. 12, 1867. Wm. Loewy, clerk, by A. J. 
Jeghers, dep. clerk. : 
San FRANctsco, October 14, 1867 


STATE OF CALIFORNIA, \ : 
City and County of San Francisco, | 
A. C. Bonnell, of the said city and county, being duly sworn, affirms 
and says that he is a white male citizen of the United States; that 
he is over twenty-one years of age, and is competent to be a witness 
on the hearing of the matters mentioned in the annexed order; 
that he has no interest whatsoever in the estate mentioned therein, 
and that he is the principal clerk of the printers and publishers of 
the Daily Evening Bulletin, a newspaper published daily (Sunday 
excepted) in said city and county, and has charge of all fs aad ver- 
tisxements in said newspaper, and that the order in the case of the 
estate of John Gordon, deceased, of which the following is a printed 
copy— 


. . 
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270 = Probate Court, City and County of San Francisco, State of 
California. 


In the Matter of the Estate of Jounx Gorpon, Deceased. 


Upon reading and filing the petition of Pomeroy B. Clark, execu- 
tor of the last will and testament of Jolin Gordon, deceased, praying 
for an order to sell at private sale certain mining stocks belonging 
to said estate, as the same are liable at any day to be assessed and 
to be greatly depreciated in value, and as all the persons interested 
in said estate appear before the probate court of the city and county 
of San Francisco, in the State of California, at the court-room 
thereof, at the city hall in said city and county, on Monday, the 
14th day of October, A. D. 1867, at 11 o’clock in the forenoon of 
that day, then and there to show cause why such order should not 
be made. 

And it is further ordered that a copy of this order be published 
in the Daily Evening Bulletin, a newspaper printed and published 
in said city and county, at least four successive weeks (once a week.) 

Dated September 12, 1867. 

M. C. BLAKE, 
Probate Judge. 
Kk. B. MASTICK, Exq., 
Att'y for Petitioner. 


— Has been published once a week for four successive weeks in the 
above-named newspaper, commencing September 13, 1867, and end- 
ing October 11, 1867 (five insertions), and further sayeth not. 

A. C. BONNELL. 


Subscribed and sworn to this 14th day of October, 1867, before me. 
A. J. JEGHERS, 
Dep. County Clerk. 


(Endorsed :) Filed Oct. 14, 1867. Wm. Loewy, clerk, by A. J. 
Jeghers, dep’y clerk. 


271 = In the Probate Court of the City and County of San Fran- 
cisco, State of California. 


In the Matter of the Estate of Jonx Gorpon, Deceased. 


Application having been made to this court by the petition in 
writing of Pomeroy b. Clark, executor of the last will and testa- 
ment of John Gordon, deceased, filed on the 12th day of September, 
A. D. 1867, for an order to sell at private sale the following-deseribed 
personal property, to wit: ; 

(2) two shares of stock in the Empire Mill and Mining Company. 

(623) sixty-two and one-half shares of stock in the Mount Tenabo 
Silver Mining Company. 

(150) one hundred and fifty shares of stock in the Seottish Chief 
Mining Company. 

(00) fifty shares of stock in the Tellurium Mining Company. 

Said petition setting forth that the aforesaid property is likely to 


— > —_ - 


——* — - 
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be a source of expense of said estate by way of assessments levied 
upon the same, and that all the persons interested in said estate, 
except two, are non-residents of the State of California, and this 
court having thereupon made an order appointing the fourteenth 
day of October, A. D. 1867, at eleven o'clock a. m. of the said day, 
at the court-room of said probate court, in the city hall in said city 
and county of San Franci-co, to show cause why an order should 
not be granted to the said executor to sell the aforesaid mining 
stocks at private sale, and ordering that a copy of said order to show 
sause be published at least four weeks successively in the 
272.“ Daily Evening Bulletin,” a newspaper printed and published 
in said city and county : 

Now, on this the said fourteenth day of October, A. D. 1867, at 
said hour and at said probate court-room, the time and place ap- 
pointed for the hearing as aforesaid, said executor appearing in per- 
son, and by his counsel, E. B. Mastick, Esq., upon satisfactory proof 
by the affidavit of A. C. Bonnell, a competent witness, of the due 
publication of a copy of the said order to show cause, in said news- 
paper, at least four successive weeks prior to the said fourteenth day 
of October, A. D. 1867, and it appearing to this court, by the testi- 
mony of said executor, that all the allegations in said petition are 
true; that all the persons interested in said estate, except two, are 
non-residents of the State of California; that such mining stocks 
are liable at any day to be assessed, and consequently to be a source 
of expense to said estate, and that it would be for the best interest 
of said estate that the same should be sold, and that a better price 
ean be realized at private sale than would be the case if sold at 
publie auction, and it also appearing to this court that all the pro- 
ceedings in the matter of said application have been conducted 
strictly in accordance with the statute in such case made and pro- 
vided, and no one interested in said estate or otherwise having made 
or filed any objection or exceptions to the order prayed for: 

It is hereby ordered, adjudged, and deereed that the said Pomeroy 
b. Clark, executor as aforesaid, sell at private sale the following 
mining stocks, to wit: 

(2) two shares of stock in the Empire Mill and Mining 
273 Company. 

(G23) sixty-two and one-half shares of stock in the Mount 
Tenabo Silver Mining Company. ) 

(150) one hundred and fifty shares of stock in the Scottish Chief 
Mining Company. 

(50) fifty shares of stock in the Tellurium Mining Company. 

And that said executor return to the probate court of said city 
and county an account of sales at its next term after such sale duly 
verified by his aftidavit. 

Dated at San Francisco this 14th day of October, 1867. 

M. C. BLAKE, 
Probate Judge. 


(endorsed :) Filed October 14, 1867. Wm. Loewy, clerk, by A. 
J. Jeghers, dep. clerk. 
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San Francisco, Dee. 19th, 1867. 


STATE OF CALIFORNIA. } 
City and County of Sen Franeiseo. ) 


SS ; 


A.C. Bonnell, of the said city and county, being duly sworn, 
attirms and says that he is awhite male citizen of the United States; 
that he is over twenty-one years of age, and 13 competent to bea 
Witness on the hearing of the matters mentioned iu the annexed 
notice; that he has no interest whatsoever in the estate mentioned 


therein, and that he is the principal clerk of the printers and pub- 
lishers of the Daily Evening Bulletin, a newspaper published ~ oF 


2i 4 daily (Sundays excepted ) in sald city and county, and has 
charge of all the advertisements In said newspaper, and that 

the notice in the case of the estate of John Crordon, deceased, of 

which “Notice to Creditors” the following Isa printed ass > ane 


Notice to Creditors. Estate of John Gordon, Deceased. 


Notice is hereby given by the undersigned executor of the last 
will and testament of John Gordon, deceased, to the ereditors of and 
all persons having claims against the said deceased, to exhibit them, 
with the necessary vouchers, within ten months after the first pub 
lication of this notice to the said executor, at lis office, No. 416 Clay 
street, In the city and COUNLY of San Francisco. 
Dated at San Francisco, August 27, 1867. i 
POMEROY B. CLARA, 
Leceutor of the Last Will and Testament 
of John Gordon, Deceased. 


—Ifas been published once a week for four successive weeks in the 
above-named newspaper, commencing Tuesday, August 27, 1867, 
and ending Tuesday, September 24th, 1SG7 (five insertions), and 


further sayeth not. 


ee & 


A.C. BONNELL. 


Subseribed and sworn to this 19th day of December, 1867, before 
hie, 


A. J. JEGHERS, 
Dep. Co. Clerk. 


(endorsed ) riled December 19th, A.D. LS67. Washington Bart- 
lett. clerk, by A. A Joeghers, dep. clerk. 
275 In the Probate Court of the City and County of San Fran- : 
elseo, In the State of California. 
In the Matter of the Estate of Joun Gonposx, Deceased. 


, ° 
To the hon. the probate court of the city and county of San Fran- | 
CISCO, i the State of California: 


The petition of P. B. Clark, the executor of the last will and testa- 
ment ot Johu (sordon, deceased, respectfully shows: 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 191 


That on the 26th day of August, A. D. 1867, letters testamentary 
in the estate of said testator were duly issued to your petitioner by 
order of this court, and your petitioner thereupon entered upon the 
discharge of his duties as such executor and has ever since continued 
to act as such; that your petitioner duly made and returned to this 
court, immediately after his ap pointment as such executor as afore- 

said, a true inventory and appraisement of all the estate of said de- 
ceased which had come to his possession or knowledge. 

That said testator died possessed of promissory notes secured by 
mortgage on real estate in the city and county of San Francisco, as 
follows : 

One promissory note secured by mortgage for $20,000, bearing 
date Jan’y 9, 1866, and bearing interest at one per cent. per month 
and due three years after date, to wit, on the {th day of Jan’y, 1869, 
which said promissory note and mortgage was made by the reetor, 
wardens, and vestry of Grace Church, and the amount now due on 

same to date is the sum of twenty thousand dollars, same 
276 ~~ being the principal sum stated in said promissory note. 
Second. Another promissory note made by Carmi Reynolds 
for $4,000, bearing date May 8, 1866, with interest at one per cent. 
per month, and due three years after date, to wit, on the 8th day of 
May, 1869, which said promissory note was secured by real estate in 
said city : and county of San Francisco; amount now due on said 
promissory note to date, principal and interest, is the sum of four 
thousand one hundred and sixty ($4,160) dollars. 

That said promissory note will not mature until a long time after 
the time allowed by law for the settlement of this estate. 

That said testator by his last will and testament left legacies to dif- 
ferent different persons amounting to the sum of eighty-five thousand 
dollars or thereabouts, to which several legacies the persons to whom 
they were given will be entitled long before the maturity of said 
promissory notes. 

That there is not, and will not be, sufficient property in the hands 
of your petitioner to pay said legacies and the expenses of adminis- 
tration unles said promissory notes are sold and the money received 
thereupon. 

That your petitioner can sell these promissory notes for their full 
and fixed value, to wit, the prineipal stated therein and the interest 
that may be due. 

That the expences necessarily incident toa sale of said promissory 
notes at public auction would amount toa large sum, whereas if 

sold at private sale all of said expenses would be saved to 
277 ~—s said estate; that therefore good reason is shown for ordering 
a private sale. 

Wherefore your petitioner prays that, aft. r notice of at least five 
days given of the hearing of this application, this court order ; 
private sale to be made of said promissory notes belonging to said 
estate, and that said executor be authorized and empowe red to exe- 
cute a good and sufficient assignment of the mortgages by. which 
said promissory notes are secured to the purchaser or purchasers 
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thereof; or that such other or further order may be made as is meet 
in the premises. 
San Francisco, April 9, 1868. 
POMEROY B. CLARK, 
Executor of the last Will and Testament of 
Jolin Gordon, Deceased. 


(Endorsed :) Filed April 9, 1868. Washington Bartlett, clerk, by 
A. J. Jeghers, deputy clerk. 


In the Probate Court of the City and County of San Francisco, : 
State of California. 


In the Matter of the Estate of Joun- Gorpox, Dece: sed. 


Upon reading and filing the petition of P. B. Clark, the exeeutor 
of the last will and testament of John Gordon, deecased, praying, 
among other things, for an order to sell personal property of said 
estate, it is ordered that the sixteenth day of April, A. D. 
278 1868, at eleven o’clock in the forenoon of said day, and the 
court-room of this court, at the city hall, in the eity and 
county of San Francisco, be, and the same are hereby, appointed as ‘eee 
the time and place for hearing said application. And it is further 
ordered that notice of at least five days be ev1ven of the hearing of 
sald application by posting notices. 
Dated San Francisco, April 9th, 1868. é 
SELDEN S. WRIGHT, 
Probate Judge. 


(Iendorsed:) Filed April Nth, S68. Washington Bartlett, clerk, 
by As dé. Jewhers, dep. clerk. 


Notice for Posting. ' . 
In Probate Court. 


STATE OF CALIFORNIA, 
»* ’ ® ’ ’ . 2 NN r 
City and County of San hrancisco, | 


Notice is hereby given that P. B. Clark, exeeutor of the last will 
and testament of Jolin Gordon, deceased, having tiled in this court 
his petition praying for an order to sell certain personal property 
of the estate of said deceased, the hearing of the same has been <a 
fixed by said court for Thursday, the 16th day of April, term of 
IS6S, at the court-room thereof, at the city hall, in the city and 
county of San Francisco; and all persons interested in the said 
estate are notified then and there to appear and show cause, if any 
they have, why the said petition should not be granted. : 

San Francisco, April Sth, 1S68° 

WASHINGTON BARTLETT, Clerk, 
By M. McNALLY, Deputy. | 


Ee 
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279 Probate Court. 


STATE OF CALIFORNIA, | 
City and County of Nan Francisco. j 


- 


George Sunder, being duly sworn, deposes and says that he is a 
free white male citizen of the United States and resident of said 
city and county; that he is over twenty-one vears of age: that he is 
not interested in the matter of the above proceeding, and is in no 
way disqualified from testifving thereto; and he further deposes and 
Sauvs that on the tenth day of April, A. DD. 1868, he posted three 
notices, of which the above ts a true copy, in three different publhe 
places in the city and county of San Francisco, one of which was at 
the place at which the court is held, one at the U.S. post otfiee, and 
one at the Hall of Record of said city and county. 

GEO. SUNDER, 
Deputy County Clerk. 


Subseribed and sworn to before hie this Oth day of April, ISOS. 


M. McNALLY. 


(Endorsed:) Filed April 16th, A. D. 1868. Washington Bartlett, 
clerk, by M. MeNally, depaty clerk. 


In the Probate Court of the City and County of San Francisco, State 
of Califernia. 


In t] Cc Matter of the Estate of JOIN GrorDON, Deceased. 


280 Application having been made to this court by the petition 

in writing of Pomeroy Bb. Clark, the executor of the last will 
and testament of Jolin Gordon, deceased, heretofore filed in this court, 
to wit, on the ninth day of April, A. D. 1868S, for an order to seli at 
private sale certain personal property belonging to said estate, said 
sale being necessary to pay certain legacies bequeathed by said tes- 
tator and expenses of administration, and this court having there- 
upon made an order appointing the sixteenth day of Apml, A.D. 
ISGS, at eleven o'clock a. m., in the probate court-room, in the city 
hall, in said city and county, as the time and place for hearing said 
application, and directing notice of at least five days to be given of 
said hearing: 

Now, on this the said sixteenth day of April, A.D. 1868, at said hour 
and at said court-room, the time and place appointed for said hearing, 
as aforesaid, upon due proof, to the satisfaction of this court, of the due 
posting of notices of said hearing of three of the most public places 
In said city and county; and it appearing to this court by the testi- 
mony of said executor that all the allegations in said petition are 
true, and that good reason is shown for ordering a private sale of 
said personal property; and it further appearing to this court: that 
all the proceedings in the matter of said application have been con- 
ducted strictly in accordance with the statute in sueli case made and 
provided, and no one interested in said estate, or otherwise, having 
made or filed any objections or exceptions to the order prayed for: 


25—H1 
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It is hereby ordered, adjudge “d, and deereed that the said 
281 executor sell at private sale the said personal property de- 
oaked in said petition; and he is hereby authorized and 
empowe ved to execute and deliver good and sufficient conveyances 
therefor, and that he return to the probate court of said city and 
county at its next term after such sale an account of sales verified 
by his altidavit. 
Dated at San Francisco this sixteenth day of April, A. D. 1868. 
SELDEN B. WRIGHT, 
Probate Suidye. 


(Endorsed:) Filed April 16,1868. Washington Bartlett, clerk, 
by A. J. Jeghers, deputy clerk. 


In the Probate Court of the Citv and County of San lrancisco, State 
oft ¢ ‘alifornia. 


In the Matter of the Estate of Jomn CGrORDON, Deceased. 


To the Hon. 8.8. Wright, probate judge of the city and county of 
San Francisco, in the State of California: 
Pomeroy B. Clark, executor of the last will and testament of John 
(rordon, deceased, respectfully shows: 


That after due and legal proceedings had letters testamentary of 


the estate of said deceased were duly issued to your petitioner and 
have net been revoked. | 

That immediately after his appointment as such executor he 

‘aused due and legal notice to ereditors to be published. 
282 That within ten months after the first publication of said 
notice two claims against the said deceased, accompanied by 
proper affidavits and supported by satisfactory vouchers, were pre- 
sented to the said executor and allowed. 

That said executor has sold all the personal property belonging 
to said estate, and has collected all the debts due to the said deceased 
that are collectible. 

That more than one year has elapsed since his appointment ¢ 
such executor, and more than ten months have elapsed since the 
first publication of said notice to creditors, 

That, as appears by the inventory and appraisement on file, all 
the property be Jonging to said estate that has come into his hands 
Was appraised at the sum of 879,756.66. 

That he has charged himself in this his final account with the sum 
of $5,051.60, said sum being the profit and increase derived to said 
estate, Which said sum, together with the value of the appraisement, 
to wit, 879,756.66, makes the whole estate accounted for by him the 


sum of 884,788.60, upon which said executor claims the sum of 


$3,517.58 as his commissions. 
That said executor has charged himself in this his final aecount 
with the whole of the estate ot said deceased which hiss Come to 
his possession at the value of the appraisement contained in_ the 


ae 
an 


~~ See 


~~“ 
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inventory, and with all the interest, profit, and income of the said 
estate. 
That the property remaining in his hands undisposed of was ap- 
praised at the sum of $5,000; that there is cash on hand to the 
amount of S3.S7O04. 
253 Said executor therefore prays a settlement of lis adminis- 
tration of said estate, and that this court appoint a day tor 
the settlement of this final account,and that after due and legal notice 
thereof by the clerk said final account be settled and allowed and 
approved by this court. 
San Francisco, Noy. 5, 1868, 
POMEROY Lb. CLARK, 
Evecutor of the Last Will aud Testament of 
John Gordon, Deceased 


STATE OF CALIFORNIA. ) 
oy cy 7 . , ’ . > AS 
City and County of San Francisco, | 


Pomeroy b. Clark, of said city and county, being duly sworn, 
SUVS : 

Iam the exeeutor of the last will and testament of John Gor- 
don, deceased. : 

The foregoing account being filed as and for the final account of 
my administration of the said estate is in all respects just and true, 
and, according to the best of my knowledge, information, and be- 
lief, contains a full, true, and particular account of all my receipts 
and disbursements on account of said estate from the 26th day of 
August, A. D. 1867, to the fourth day of November, A. D. 1868, and 
of all sums of money belonging to the estate which have come into 
my hands as such executor, or which have been received by any other 
person by my authority for my use, and I do not Know of any error 
or adimission in the said account to the prejudice of any of the par- 

ties Interested in the said estate. 
251 I further state that the items of expenditure not exceeding 
twenty dollars, for which no vouchers are annexed or pro- 
duced, have actually been paid and disbursed by me at the place 
where, the date when, and to the parties to whom the said payments 
are stated in the said accounts to have been made respectively. 

And I further state that the said account exhibits not only the 
debts which have been paid, but also a statement of all debts which 
have been duly presented and allowed during the said period em- 
braced in the said account. 


P. B. CLARK. 


Subseribed nie sWorh to before Hie this oth day of November, A. 
D. 186s, 
[sean] HENRY: HAIGHT, 
Notary Publie. 
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Final Account of Executor. 


P. B. Clark, executor, in account with the estate of John Gordon, 


1867. 
Aus. 27 


a 
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J. W. Winsinger for fencing 50-vara lot, No. 5 
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To dividends ree’d from 565 shares of stock of Fire- 
rr ee ee pn emunne 
Appraised value of 2 shares of stock of Empire Mill 

and Mining Company, of Nevada .---.. ----.- 
Exeess of vross pre weeds of sale of sume —- 


By clerical error in Inventory and appraisement on 
file in the computation of interest due on the prom 


issory note of the rector, wardens, and vestry of 


Grace Church, in reading Jan’y in place of June, 
thereby making a difference of five months’ interest 


at 3200 per month, to wit, 31,000, and in excess of 


the amount in fact due to the estate, all of which 
Will appear in said inventory and appraisement —.. 

By cash paid as follows : 
Poce & stamn, probate covet ...... .o.<c cnccuc ++< sons 
ce et Oe ee ey ae re 
G. B. Merrill, professional services 
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July 6. 


Aug. 
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Geo. C. Gordon, j legaey, $1,500 @, T1l¢ .....- 
J. G. Russell, } dle. See 6S TEEP coce+ccnn 
Agnes C. Cornell, | do. i 
Margaret C. Russell, } do. 1.500 (a © onintncaiai 
Isabella Smith, | do. wt oe 
Ilarriet C. Snow, | o- Geen § cco 
Givo. D. Snow, trustee of Margaret a. ‘Me ‘witt, | of 
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By paid BE. B. Mastic for bal. of professional services 
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ISOS. 
Nov. 5. To balance due estate, composed ats follows : 
a é' I sissies ccndiccuihianas aidkcmiiuiai ce sluinlatidils cae sous Shania aloes. a ae 
Property remaining undisposed of, appraised value, : 
5O0-varn lot, No. 5, block No. 350, W. A. 1,000 O00 
C. Reynolds, promissory note, not due until May 
Oe ee ne 2. 4,000 00 


R870 64 
P. B. CLARK. 


(Endorsed :) Filed November 6, 1868. Washington Bartlett, clerk, 
by Av J. Jeghers, dep. elk. 


In the Probate Court of the City and County of San Francisco, 
State of California. 


In the Matter of the Estate of Joux Gorpox, Deceased. 


Pomeroy B. Clark, the executor of the last will and testament of 


John Gordon, deceased, having rendered and presented for settle- 
ment and filed in this court his final account, together with a re- 
pert of his administration of said estate, it is ordered that Tuesday, 
the i7th day of November, A. D. 1868, being a day of a terin of said 
court, to wit, of the November term, A. D. 1868, at 11 o’clock a. m., 
be appointed for the settlement of said account, and that the 
289 — clerk give notice thereof by causing notices to be posted fo be 
posted in at least three.public places in this city and county 

at least ten days before said day of settlement according to law. 

San Francisco, Nov. 6, 1868, 
SELDEN S. WRIGHT, 
Probate Judge. 


(Endorsed :) hiled November (), LS6S. Washington Bartlett, 
clerk, by A. J. Jeghers, dep. clerk. 


Notice for Posting. 
In the Probate Court. 


STATE OF CALIFORNIA, City and County of San Francisco: 


Notice is hereby given that Pomeroy B. Clark, the executor of the 
last will and testament of John Gordon, deceased, having filed in 
this court his final account and a report of his administration of 
the estate of said deceased, the hearing of the same has been fixed 
by said court for Tuesday, the 17th day of November, 1868, at 11 
o'clock a. m. of said day of the November term of 1868, at the 
court-room thereof, at the building known as “ Morton’s Building,” 
on Post street (south side, between Kearney & Dupont streets), in the 
city and county of San Franeisco, and all persons interested in the 
said estate aye notified to then and there appear and show cause, if 
any they have, why the said final account should not be allowed. 

Dated San Francisco, Nov. 6, A. D. 1868. 

WASHINGTON BARTLETT, Clerh, 
By M. McNALLY, Deputy. 


_ 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 199 


290 Probate Court. 
Sratre or CaLmrorniaA, City and County of San Francisco : 


George Sunder, being duly sworn, deposes and says that he ts a 
free white male citizen of the United States and a resident of said 
city and county; that he is over twenty-one years of age; that he 
is not interested in the matter of the above proceeding and is in no 
way disqualifie from testifying thereto; and he further deposes 
and says that on the 6th day of November, A. D. 1868, he posted 
three notices, of which the above is a true copy, In three different 
“public places in the city and county of San Francisco, one of which 
was at the place at which the court is held, one at the US. post 
oflice, and one at the hall of records of said city and county. 


GEORGE SUNDER. 


Subseribed and sworn to before me this 7th day of November, 
1S6S. 
M. MceNALLY, 
Deputy County Clerk. 


(Endorsed:) Filed November 17th, 1868. Washington Bartlett, 
clerk, by M. MeNally, deputy clerk. 


In the Probate Court of the City and County of San Francisco, 
State of California. 


In the Matter 7” the Estate of Jomun Gorpon, Deceased. 


P. B. Clark, executor of the estate of John Gordon, de- 
291 ceased, having rendered his final account for settlement, and 
notice of such settlement having been duly given for this day 

as ordered by the court: 

It is hereby ordered that D. O| Welleyv, Esq., be, and he is hereby, 
appointed a referee to examine said account and make report the reon 
to this court, and that the settlement of said account be continued 
until the — day of December, 1868, at 11 o'clock a.m. 

San Francisco, November 17, 1868. 

SHELDEN S. WRIGHT, 
Prohate Judge. 


(Endorsed :) Filed November 17, 1868. Washington Bartlett, 
clerk, by A. J. Jeghers, deputy clerk. 


In the Probate Court of the City and County of San Francisco, 
State of California. 


In the Matter of the Estate of JounN Gonpox, Deceased. 


To the honorable the probate court of the city and county of San 
Francisco, in the State of California: 
Pomeroy B. Clark, the executor of the last will and testament of 
John Gordon, deceased, respectfully returns the following accounts 
of the private sale made by lim under the order of the probate 
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judve of said CHL cuna CcOUnLY, dated on the L4th day of October, LS67, 
and reports as follows, to wit: 


That on the 20th day of January, A. D. 1868, in pursuance of 
said order, he sold, subject to the approval of the probate judge of 


said city and county, the following personal property of said es- 
tate, to Wit: 
22 250 shares of stock in the Fireman's Fund Insur- 

alice Company ot the city ania county of San 


Francisco, at SS.75 per share —-. i eee ee 
Also two shares of stock in the I Mipire Mill and Mining 
Company, at SISS per Se LE Ge eM Se TA 366 OO 


And that on the 22nd day of January, A. D. 1868, he 
tilso sold, in pursuance of said order, 315 shares of 
stock It) the lhirguan's fund Insurance ( ‘om pany of 
the city and county of San Francisco, at 88.60) per 
0S ELEM ELE LEE OIE Ae ORES Ue EER BN IE an 2 FOO OO 


Said sums being the full value of said stocks thus sold and the full 
market value thereof. 
Wherefore the said executor prays that the said sales be approved 
by the probate Judge. 
POMEROY B. CLARK, 
Keveculor of the Last Will and Testament 


of Joli (jordon. de CCUNE df, 


STATE OF CALIFORNIA, } 


+? ° . ‘ 7 . - SS sg 
(ity and County Of ti Francisco, } 


Pore roy 1}. ( ‘lark, who, iis the executor of the last will and testia- 
het of Jolin (rordon, deceased, Heiss subseribed the foregoing return 
and account of sales, being duly sworn, savs that he has read the said 
return and account and knows the contents thereof, and that the 
sume Is true of his own knowledge, CXCEPL as to the matters therem 


stated on his information and belief. and as to those matters that 
he believes if ice be irtie. 


POMEROY Bb. CLARK. 


Subsertbed and sworn to before me this Sth day of December, A. 

ID). TSGS, 
[SEAL. | LENRY TEALGUET, 
Notary Public. 
a (Iaelorsed a Iiled Decentber Oth, ISOS, Washington Dsurt- 
lett, clerk, by A. J. Jaghers, deputy clerk. 
In the Probate Court of the City and County of San Francisco. State 
of California. 


ln the Matter of the Estate of Jous CrorDON, Deceased. 


Pe Clark, the executor of the last will and testament of Jolin 
Gordon, deceased, having duly returned in the probate court of the 
city and county of San Francisco, State of California, at this the 


deed 


Shee ae ee 


GEORGE M. CHAPMAN, EXECUTOR, &€. 20] 


December term, A. }). 1SGS, of said court. an account and report 
verified by his affidavit of sales made Hy him under the order of 
the probate Judge of said city and COUNTY, dated on the 14th day of 
October, A.D. i867, and having also filed a petition praying that said 
sale be contirmed and approved, 

And from said account and report, and from the examination of 
sald executor, it clpoype arg to the satisfaction of the probate judge 
ot sald city and COuUnLY that the sums realized from the sales of sald 
personal property were hot disproportionate Lo the Valu thre reof, 
and that said account and report are in all respects true, and no ob- 
jection or excepuions by Ing mude or tiled by anv person Interested 
in the estate, or otherwise, to thi granting of the said order praved 
for: 

It is therefore ordered by the said probate judge that the said 


? 


oe, Pee = “en ) —— } 
Sares be, Nad The Same are herebv, connhirmed and approved aha ade 
. i 


clared Valid 
SELDEN S. WRIGHT. 


’> , , , 
Probate Juda 


24 (Endorsed :) Filed December 9th, 1868S. Washington Bart- 
lett, clerk, by A. a Jeoh rs, deputy clerk. 


In the Probate Court of the Citv and County of San Francisco. 


Ih the Matter of thie bostate of JOUN Creep boon, Deceused. 


. 


Th pursuahce of an order of this cour rrbaacte “nid entered (>)) the 
7th day of November, A. D. 1568, appointing me, the undersigned, 
a referee of the final account of P. B. Clark, executor of the last will 
and testarnent of John CGaordon, deceased, tiled November 6, 1S6S 

] do now respectfully report to the honorable court as follows: 

That I have fully examined said account and the vouchers pro- 
duced in) SUP port thereol: that | have bee attended oll said eXaml- 
nation by said executor. 

That said account contains a just and full statement of all the 
Property und Moheys recerved “ac disbursed by said executor iro 


Saiidi dice 


the commencement oO} his sdtnihistration of the estate of 


ceased to the Sth dav of November, 1568, including all sams of 
MiOney belonging to the estate which came into his hands as such 
executor or received by any other person by his order or authority 
for his use as such executor during said period: that the amount of 
said property and money thus received as aforesaid was 854,755.26 
and the amount disbursed as aforesaid was S72.001.00, leav- 
20). Ing in the hands of said executor, to the credit of said estate, 
a balance of S12 597.17. which balance is subject to the pay- 
ment of commissions of the executor, amounting to S3.o17.900, and 
expenses ond claims not paid, and includes real estate~undisposed 
of auprprvenise dat one thousand dollars, and a Promissory note of © 
Reynolds, not due, of 34,000. , 
That for all items of disbursements above twenty dollars each Tr 
about Proper vouchers were produced before me as filed in this 
court, except for a small number of items, each below twenty dol- 


9(5-—4) ] 
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lars, and amounting in the aggregate to the sum of $10.75; for these 
no vouchers were produeed, but it was proven before me, by affidavit 
of the executor as attaehed to his account, that said items were actu- 
ally paid by him at the places where, the dates when, and to the 
parties stated and set forth in said account. [ further report that 
after having fully examined said account [am satisfied that the same 
is true, just, and correct, and entitled to allowance and approval. 

[ therefore respectfully recommend its allowance and approval, 
and that a deeree be entered that said account as presented be settled, 
approved, and allowed. 

All of which is respectfully submitted. 


- ° 7 ) ‘ 
San if rancisco, Dee, —, 1S68. 


D.O. KELLY, Leferee 


Endorsed:) Filed Deeember 10,1868. Washington Bartlett, clerk, 


by uA. J. Jeghers, deputy clerk. 


4; fu the Probate Court of the City and County of San Fran- 
ePISeO. State of California. 


In the Matter of the Estate of Jou~ Gorpos, Deceased. 


Pomeroy Bo Clark, exeeutor of the last will and testament of John 
Crordon, deceased. having Hled in this eourt on the bth day ot No- 
vember, A. D. Ts68, his aceount of lis receipts and disbursements 
is a final account of his administration, and the 17th day of Novem- 
ber, A. D. 1868, having been appointed by this court for the settle- 
ment ot said accounts, on said last-mentioned day the said executor 
appeared in this court with his counsel, and due proof having been 
made, to the satistnuetion of this court, that notice of the settlement 
of said aecount had been giving according to the statute in such 
case made, and according to the order of this court, and no objections 
being thade or tiled to said aceount, nor to any item thereof, it was 
Oy the court ordered that said aeeount be referred to D. O. Kelly, 
Jusey., as a referee to examine and report upon the Silte. 

And now, on this the loth day of December, A, D. ISOS, the satd 
parties appearng before this court and said referee's report being 
rendered and tiled and read, and the COULT having examined the 
said account, and itappearing to said court that the said account 
Is correct and just, ana duly sustatned by legal ana proper vouchers, 
and that said exeentor has duly accounted tor all the estate, real and 
personal, Which has come to his possession at the value of the ap- 

praisement contained in the inventory, with all the interest, 
207 profit, and income of the estate, and that there is in lis hands, 
us such exeeutor, the sum of 85,879.64 cash, and the said 


examination of the said account, recom- 


’ 
‘ 
| 


+3 


referee haying, alter a ruil 


mended that the same be allowed and approved, and no objections 
being made nor exceptions filed 

It is hereby ordered, adjudged, and decreed that the report of the 
sald referee be confirmed, and that said account be allowed and tp? 
proved, and that the same be declared settled at the sum: of 83.87.00, 
gold com, in the hands of said executor at the time of tiling said 


ad 


a 


“arom * 


GEORGE M. CHAVPMAN, EXECUTOR, &C 20S 


aud Lhe other property of sula eslLutle, the sila eXCCULOF Is Girecled tO 
reballi, st Lyjewt to the further CX pelises of the estate, and to distribu- 
tion to the heirs and those entitled. 
San bf rancisco, Decem ber 10, 1568 
SHELDEN 8S. WRIGHT, 
Probate Judy 


, 


(endorsed :) Filed December JO, 1S6s Washington Dartlett, 
clerk, by A. J. Jeghers, deputy clerk. 


In the Probate Court of the Citv and County of Sar Francisco. 


aha 
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Ln Line Mattes Ql Line lostate Of JOLIN GaORDON, Deceused 


Tha peLitiol ol Py. b. Clark, executor of the last will and testa- 

nient of Jolin Gordon, deceased, respectiulls showetii tO tibls court 

that after due and begat! procecdiligs lad jetters lestam lary 

2S were duly issued to vour petitioner aud the same have not 
been revoked. 

That en t' » oth day of September, A. D. 1867, he duly filed his 
Ven tory ihe estate, real and personal, which had come to his 
hands, with the appraisement thereof, made by the appraisers duly 
appotmmted by this court; that on the 27th day of Aug | 
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ance with the laws of that State, and an authenticated copy thereof : 
was duly admitted to probate in the probate court of the city and | 
county of San Francisco, State of California, on the 27th day of 
August, A. D. 1867, and after due and legal proceedings had, let- 
ters testamentary were duly issued to your petitioner; that all the 
legacies, as set forth in the last will and testament, have been paid 
save and except the one made to George D. Snow, who is named as 
the residuary legwatee therein. 
That by the administration had upon the estate of said deceased ~ 
ail the debts against the said deceased have been paid, and the said 
George D. Snow is entitled as residuary legatee to the residue of said ° ' 
estate. 
Wherefore your petitioner prays that the administration of said 
estate may be brought toa close and that he may be discharged 
from his trust as such executor as aforesaid. 
That the estate remaining in his hands undistributed may be dis- 
tributed to the said residuary legatee, George D. Snow, or that such 
other and further or different order may be made as shall seem just 
and proper in the premises, and that in the meantime a day 
300° may be appointed for hearing this application, and that an 
order to show cause may be made, and any and all other 
orders necessary and proper in the premises. 
And your petitioner will ever pray, Ke. 
San Francisco, December 10, 1868. 
POMEROY Bb. CLARK, 
Lerecutor of the Last Will and Testament of ~ 
John Gordon, Deceased. 
Ek. B. MASTICK, Esg., 
Atty for Petitioner. 


(Endorsed:) Filed) December 11, 1568. Washington Bartlett, 
clerk, by A. J. Jeghers, deputy clerk. 


In the Probate Court of the City and County of San Francisco, State 
of California. 


[In the Matter of the Estate of Jounx Gorpon, Deceased. 


On reading and filing the petition of P. B. Clark, executor of the 
last will and testament of John Gordon, deceased, setting forth that 
he has tiled his final account of his administration upon said estate 
in this court, and that the same has been duly audited, allowed, and | 
confirmed ; that all debts and expenses of said administration have = 
been fully paid, and that a portion of said estate remains to be dis- 
tributed, as directed In said last will and testament, and praying, 
among other things, for an order of distribution of the residue of 
said estate to George D. Snow, the residuary legatee named as such 
in sald last will and testament. 

It is ordered that all persons interested in the estate of the 

oI said John Gordon, deceased, be and appear before the pro- 
bate court of the city and county of San Francisco, at the 
court-room of said court, in Morton’s building, on Post street, between 


GEORGE M. CHAPMAN, EXECUTOR, &¢. POD 


Kearny and Dupont streets, on the 11th day of January, A. D. 1869, 
at 11 o'clock in the forenoon of that day, then and there to show 
cause whv an order of distribution should not be made of the residue 
of said estate to George D. Snow, the residuary legatee of the last 
will and testament of the said John Gordon, deceased, according to 
law. 

It is further ordered that a copy of this order be published for four 
successive weeks before the said 11th day of January, A. D. 1869, in 
the San Francisco Daily Times, a newspaper printed and published 
in the city and county of San Francisco. 

San Francisco, December 11, 1868. 

SHELDEN S. WRIGHT, 
Probate Judy 
Kk. B. MASTICK, Esq, 
Atty for Executor. 


(Endorsed :) Filed December 11,1868.) Washington Bartlett, clerk, 
by A. J. Jeghers, deputy clerk. 


Decree Showing that Due and Legal Notice to Creditors Has Been Given. 


In the Probate Court of the City and County of San Francisco, State 
of California. 


In the Matter of the Estate of JouN Gorpox, Deceased. 


In this estate, it being fully shown to this court by the aflidavit 
of A. C. Bonnell, a competent witness, this day filed, that in aceord- 
a9 & ince with the order of this court directing publication of notice 

393 to creditors made, to wit, on the 26th day of August, A. D. 
1867, the executor of the last will and testament of said de- 
ceased did cause to be published in the manner and for the time 
prescribed by said order a notice to creditors of said deceased, where- 
of the following is a copy: 


Notice to Creditors. 
state of Joun Gornponx, Deceased, 


Notice is hereby given by the undersigned, executor of the last 
will and testament of John Gordon, deceased, to the creditors of and 
all persons having claims against the deceased to exhibit them with 
the hnecessary vouchers within ten months after the first publication 
of this notice to the said executor, at his office, No. 416 Clay street, 
in the city and county of San Francisco. 

POMEROY B. CLAKK, 
E’vceutor of the Last Will and Testament of 
John Gordon, Deceased. 


And upon such aflidavit, it appearing to the satisfaction of this 
court that due and legal notice to the said creditors has been given, 
it is hereby ordered, adjudged, and decreed that due and legal notice 
to the creditors of said John Gordon, deceased, has been given, that 
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the same is established of record, and that this decree be entered in 
the minutes of this court. 
Dated San Francisco, January 11, 186%. 
SHELDEN S. WRIGHT, 
Probate Judge. 


(Eudorsed:) Filed January 11, 1569.) W. Bartlett, clerk, by A. J. 
Jeghers, deputy clerk. 


OO Affidavit of Publication. 
Spare oF CALIPORNIA, City and County of San Francisco : 


Joseph M. Byers, being sworn, says that he is a white mate cit- 
izen of the United States: that he is over twenty-one years of age 
and is competent to be a witness in this case; that he is the prinei- 
pal clerk of the printers aud publishers of the Daily Times, a daily 
newspaper published in the said city and county ; that the notice of 
which the annexed printed notice is a copy has been published in 
said paper at least onee a week for five times, commencing with the 
12th day of December, 1868, and ending on the 9th day of January, 


LS68, both days inclusive. 
JOSEPH M. BYERS. 


Subseribed and sworn before me this 11th day of January, 1869. 
[SEAL. | J. IL. BLOOD, 
Notary Public. 


Probate Court, City and County of San Francisco, State of Cali- 
forma. 


In the Matter of the Estate of Jomy CGiORDON, Deceased. 


On reading and tiling the petition of P. B. Clark, executor of the 
last will and testament of Jolin Gordon, deceased, setting forth that 
he has filed his final aecount of his administration upon said estate 
in this court, and that the same has been duly audited, allowed, and 
confirmed; that all the debts and expenses of administration have 
been fully paid, and that a portion of said estate remains to be dis- 

tributed as directed in said last will and testament, and 


DUD praying, dhione ther things, for an order of distribution of 


the residue of said estate to Creorge D. Snow, the residuary 
levatee named as such In said last will and testament : 

It is ordered that all persons interested in the estate of the said 
Jolin Gordon, deceased, be and appear before the probate court of 
the city and county of San Francisco, at the court-room of said 
court, In) Morton's building, on Post street, between Kearney and 
Dupont streets, on the llth day of January, A. D. 1869, at 11 o'clock 
In the forenoon of that dav, then and there to show cause why ahi 
order of distribution should not be made of the residue of said 
estate to George D. Snow, the residuary legatee of the last) will 
and testament of the satd Jolin (yordon, deceesed, according to 
law. 


—_ lle 


GEORGE M. CHAPMAN, EXECUTOR, &€. 2O7 


It is further ordered that a copy of this order be published for 
four successive weeks before the said IT1th day of January, A. D. 
S69, in the San Francisco Daily Times, a newspaper printed and 
published in the city and county of San Francisco. 

San Francisco, December 11, 186s. 

SELDEN S. WRIGHT, 
Prohate Judae. 
Kk. Bb. MASTICK, Esq., 


A forney for Lerecutor. 


(Endorsed:) Filed January 11,1869. Washington Bartlett, clerk, 
by A. J. Jeghers, deputy clerk. 


In the Probate Court of the Citv and County of San Francisco, 
State of Califortia. 


In the Matter of the Estate of Jous Gorpox. Deceased. 


+> My Deere ( of Distribut i pid. 


P. B. Clark, the executor of the last will and testament of John 
Gordon, deceased, having, on the eleventh day of December, A.D. 
1865S, filed in the court liis petition setting forth, among other matters, 
that his accounts have been finally settled : thatall the debts of said 
deceased and of said estate and expenses and charges of administra- 
tion have been paid; that a portion of said estate remains to be dis- 
tributed to the residuary legatee of said deceased, and praying for 
an order of distribution of the residue of said estate among the per- 
sons entitled. 

And this court having thereupon, to wit, on the day aforesaid, 
made an order directing all persons interested in said estate to be 
and appear before this court, at the court-rooni thereof, on Monday, 
the llth day of January, A. D. 1569, at 11 o'clock a. m., then and 
there to show cause why an order of distribution should not be 
made of the residue of said estate to the residuary legatee named in 
the last will and testament of said deceased, according to law, ane 
directing a copy of said order to show exuse to be published for four 
successive Weeks before said eleventh day of January, A.D. Tsao, 
In the San Francisco Daily Times, a newspaper printed and pub- 
lished in the citv and county of San Francisco. 

And at said hour on said eleventh day of January, A. D. 1869, 
upon satisfactory proof of the due publication in said newspaper of 
suid order to show cause for four successive weeks before said 
eleventh day of January, A. D. 1869, as directed by this court, the 

said executor appearing by his counsel, Eb. B. Mastick, Esq.. and 
307 ~~ George B. Merrill, Esq., the attorney appointed to represent the 

minor heirs, being present, this court proceeded to the hearing 
of said petition, and the inventory and appraisement of said estate, 
the final accounts of said executor, the decree allowing and settling 
the same, and the decree of due publication of notice to erediters, 
fovether with other documentary and records proofs, were oflered 
and put in evidence, and the said executor examined under oath in 
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open court; and it appearing to the satisfaction of this court from 
said documentary and other proof and said examination of said ex- 
ecutor that said PLB. Clark duly qualified as such executor on the 
Yith day of August, A.D. TS67, and thereupon entered upon the ad- 
ministration of said estate and has ever stnee continued to admin- 
ister the same; that due and legal notice to creditors was published, 
and that a true inventory and appraisement of said estate were duly 
madeand returned to this court: that more than one vear has 
elapsed since the appointment of said PLB. Clark as such executor, 
and more than ten months have expired since the first publication 
of said notice to creditors; that on the sixth day of November, A. D. 
LS6s. said executor filed lis accounts, and that after due hearing 
and examination the same were finally settled. 

That the said executor has fully accounted for all the estate that 
has come to his hands, and that the whole estate, so far as has been 
discovered, has been fully administered, and the residue thereof, con- 

sisting of the property hereinafter particularly described, ts 
30S now ready tor distribution: that all the debts of said deceased 

and of said estate and all the expenses of the administration 
thereof thus far incurred and all taxes that have attached to or ac- 
erued against the said estate have been paid and discharged, and 
said estate is now in a condition to be closed. 

That the residue of said estate is real and personal property ; 
that the said John Grordon died testate in the county of Le Sueur 
and State — on the 2oth day of May, A. D. 1867, leaving him sur- 
Viving uterous —, all residing without the State of California, and 
Hapied as jegatees in the last will and testament of said deceased ; 
that the sard Greorge D. snow ts entitled to the residue of said estate, 
as per the terms of the last will and testament of said John Gordon, 


Now, on this the said Lith day of January, A. D. 1869, on motion 
of E. B. Mastick, Esq., ee for said executor, the said George b. 
Merril, Es.. attorney tor tatoor heirs, being present and consenting, 
no exceptions or objections being filed or im: rude by any person inter- 
ested] in the said estate or otherwise, it Is hereby ordered, wljudged, 


and deereed thatall the acts and proceedings of said executor, as 
re} ort (| to this court and iis appearing Upon the records thereof, be, 
and the sam ire hereby, approved ana confirmed : the residue of 
said estate of Jolin Crordon, deceased, hereinafter particularly de- 
scribed and now remaining in the hands of said executor, cunnad any 
other property not now Known or diseoveréd which may belong to 
he said estate,or in which the said estate may have any interest, 
be, and the same " he Tre ‘by distributed ils follows, to wit: 
500 To the said George D. Snow, who is named in said last will 


‘Ali Lestainerlil SB Wer att ah iry lezatee. 
a ee ae aot . - _ ] ] , 
And it is further ordered that the said P. B. Clark, executor as 
aforesaid, Upon pavin ‘nt and delive ry of the said) residue as here- 


| ane Upon tiling due anil proper vouchers and 


| 


receipts therefor in this court, be fully and finally discharged from 
his Trust as suc ‘hy executor. 


+ 


GEORGE M. CHAPMAN, EXECUTOR, &¢. 


The following ts a particular description of the s 


20) 


ali residue of 


said estate referred to im this deeree. and of which distribution is 


ordered, adjudged, and deereed as atoresaid, to wit 
Real estat 
Phat certain fiftv-vara lot situate, ving am beng 1 
cOunEY of San Il raneiseco and State of Calitornia, and 


official map of said city as lot No. 5, block 350, weste 


Personal property 


1) Ubi Cit ana 

known on thi 
) 

rli AUCUILION 


Phe sum of 85,879.64 eash in hand in United States gold coin 


also one certain promissory note, secured bY mortgage 
situated In the citv and county of San Francisco, tor 
dollars (84.000). mrad Ly (. Revnolds. and which w 
and pavable before the Sth day of May, A. D. 1869 

It is further ordered that a certified copy of this 
corded in the office of the recorder of the emty and 
I raricisco 


Dated January 11, S60 


SELDEN 8. W] 


‘Ol: rent estat 


r jour Liousana 


ili not be aue 


cecres by lt-- 
COUTTS oO; ©an 


LIGITT 


| chit dudad 


oll) (endorsed : Filed January 1] PSGt \\V 
by A. J. Jeghers, deputy 


P os ] ‘ , »* ; Ye ‘ i | > i e *, 
Probate Court of the Citv and County of San | 


In the Matter of the Estate of Jou~x Gorpoyr, | 


Int. rev. Lian, 2 


Bartlett. CicTR. 


rahncise¢: 


reCOCUSt “dl 


|. George D. Snow, by my attornev-in-fact,. Pomerov 1. Clark. do 


Herevv acKkiiowledge thal Ti aAccCOradanGce WIth Tih 
Lioh rade Jn the estate of Jot Grordonh. deceased. ma 


dav of January. A. )). 1860. direetinge the tinal distr 
estate. . I. (jark. the executor o! tlie has Will ellie 


this Silda John Grordon, qicCceadsea., Las pK 
me the residue of said estate remaining m his ha 
POSCSSION Ol a hitv-vara bOL situate, iVINg, aha beng 
county of San i 


ber five (0), in block number three hundred and fitty 


addition 


aecree OL GIStripu- 


de on the ]]th 
roubtmon OF Sale 


testament ol 


ver ana delivered ic 


nes. tO Wt. tla 
Ink Like CITV ana 


’ 


hl francisco, State of ¢ aliior | and Knowh as iot num 


ope DE) . Weste rh 


And uiso thie sum OF bblirtv-eight hundred and seventv-nili : 
dollars in United States cold coin 
} ‘ 
Also Ole Cerlaln PPromMiissors hnote, secured DV mortvade On regal 


estate situated in the CITV ahd count 


tv of San Francisco, made bv | 


Revnolds to the order of John Gordon tor the sum of tour thousand 
; - , , i y 7 4} ; : P eee *¢) 
dollars. (ue ale pave on the Sth: dav © Nia -_. 1) PN 


9791 
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oll All of which is particularly described and set forth in said 


decree of distribution. 
San Francisco, January 12, 1860. 
GEORGE D. SNOW, 
By my attorney-in-fact, POMEROY Bb. CLARA. 
Witness: i 
SAML 8S. MURFEY. 


(Endorsed :) Filed January 12, 1869. Washington Bartlett, clerk, 
by A. J. Jeghers, dep. clerk. 


Final Discharge of Executor. 


In the Probate Court of the City and County of San’ Francisco, 


State of California. 
In the Matter of the Estate of Joux Gorpon, Deceased. 


P. B. Clark, the executor of the last will and testament of John 
Gordon, deceased, having this day duly presented to this court sat- 
isfuctory vouchers showing that he has paid all sums of money due 
from him, and has delivered up, under the order of this court, all the 
property of said estate remaining in his hands to the party entitled, 
and in particular having produced the receipt and acknowledg- 
ment of George D. Snow, the residuary legatee, named as such in 
the last will and testament of said deceased, showing that he has 
paid over the moneys and delivered up the property of said estate 
in accordance with the directions of the decree of distribution made 

by this court on the eleventh day of January, A. D. 1569, to 
$12 = the residuary legatee of the last will and testament of said 

deceased and the person entitled as named in said decree, 
and has complied in all respects with the terms of said decree, and 
that as such executor he has performed all the acts lawfully re- 
quired of him, and certain documentary and other proofs having 
been offered and the matter having been fully examined and con- 
sidered by this court, and it having been shown that the said estate 
bas been fully administered, that no other property remains in the 
hands of sail executor, and that no further acts remain to be per- 
formed by him: 

Now, on motion of counsel for said executor, it is ordered, ad- 
judged, and decreed that said P. B. Clark, executor as aforesaid, has 
fully and faithfully discharged the duties of his trust; that he is 
hereby wholly and absolutely discharged from all further duties 
and responsibilities as such executor, and that his letters testament- 
ary are hereby vacated; that the said estate is declared fully dis- 
tributed and the trust settled and closed, and the said executor is 
hereby released from any Hability to be hereafter incurred. 

Dated January 12, 1869. 

SELDEN S. WRIGIDP, 
Probate Judge. 


(Endorsed:) Filed January 12, 1869, W. Bartlett, clerk, by A. 
J. Jeghers, deputy clerk. 


| 
= 


Set cea 


GEORGE M. CHAPMAN, EXECUTOR, &¢ ?11 


Know all men by these presents that I, George D. Snow, of Le 
Sueur, Le Sieur COUTILY, State of Minnesota, have Hinde, CoOll- 
b13 stituted, and appotnted, and by these presents do make, con- 
stitute, and appotnit, PLB. Clark, of the city and county of 
Sah rane sco, State of California, miy True cutie lawful] attorney for 
Inc and inomy name, place, and stead, and for my use and benefit, 
to ask, demand, sue for, recover, and receive all sums of money, 
debts, and demands Whatsoever which ire now due nal owing, or 
Which shall hereafter become due, OW. or demandable to me, and 
have, use, and takeall lawful ways and means, in mv name or other- 
Wise, for the recovery thereof, by iltachments. urrests, Liste ss, or 
otherwise, and to compromise and agree for the same, and acquit- 
tances or other suffictent discharges for the same, for me and in miy 
hame lo make, seal, and deliver, to recelyve legacies and Docu Sts, to 
collect rents, Interest, dividends, or annuities due or to grow due, to 
bargain, contract, adoree for, purchase, recelve, nd trike lanes, tche- 
ments, and hereditaments, and aecept the seizen and possession of 
all lands and all deeds and other assurance in the law therefor, and 
to lease, let, demise, bargain, sell, remise, release, convey, mortgage, 
hich hy pothecate lands, tenements, “and hereditaments Upon such 
terms and conditions and under such covenants as he shall think 
fit ; also Lo bargain and aeree for, buy, sell, morteage, hvpotheeate, 
and in any and every way and manner deal im and with goods, 
wares, and merchandise, choses in action, and other property in 
possession or in action, and Lo make, do, and transact all anal every 
kind of business of what nature or knd soever, and also for me and 
in my name, and as my act and deed, to sign, seal, execute, deliver, 
and acknowledge such deeds, Covenants, indentures, ALreemeoh ts, 
MNOPLLALes, hvpothecation, bottomries, charter parties, bills of 
old lading, bills, bonds, Hotes, receipts, evidences of debt, releases, 
and satisfaction of mortgage, judgments, and other debts, 
and other instruments in writing of whatever kind or nature, and 
other attorneys, Ohe of more, In his place and stead, or under him, 
to make, constitute, and appoint, and the same at his pleasure to 
annul, remove, and revoke. 

Giving and granting unto my said attorney full power and au- 
thority to ao ana perform all and every acl and thing whatsoever 
requisite and hecessary tv be done in and about the premises ius 
fully to all intents and purposes as 1 might or could do if personally 
present, with full power of substitution and revocation, hereby rati- 
fying and confirming all that my said attorney or his substitute 
shall lawfully do or cause to be done by virtue hereof. 

In witness whereof I have hereunto set my hand and seal the 
twenty-third day of April, one thousand eight hundred and sixty- 
eight. 

[SEAL] GEORGE D. SNOW, 


Signed, sealed, and delivered in presence of— 
FELIX A. BORER. 
GEORGE W. MAHOED. 


[ Revenue stamp, cancelled. ] 
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State OF MINNESOTA, | 
County of Le Sueur, 5 
Be it remembered that Qo) this twenty-third dav of April, Olle 
thousand eight hundred and sixty-eight, personally appeared before 
me George D. Snow, the signer and sealer of the foregoing power of 
attorney, to me well known, and he in due form of law acknowl- 
edged that he executed the same freely and voluntarily for 

315 = the uses and purposes therein stated. 

Witness mv hand and seal of the district court, Oth judicial 
district, Le Sueur county, Minnesota, at office in Le Sueur city, this 
23rd day of Apri, ISS. 

[SEAL. | FELIX A. BORER. 
or 


3 ? e 2? T\° > ' “ 
( Lerk OF bia Liist “il Court Atoresaid. 


SS. 


(Endorsed:) Filed January 12,1569. Washington Bartlett, clerk, 
by A. J. Jeghers, deputy clerk. 


Rec'd the original, of which the within is a certified copy, this 
loth day of January, Sou. 
Pp. B. CLARK, 
By WM. GIBBONS. 


| Revenue stamp, 5. | 


OrrICE oF THE Country CLERK OF THE Ciry AND COUNTY OF SAN 

Ib ANCISCO, 88: 

I, Washington Bartlett, clerk of the city and county of San Fran- 
cisco and ec-offieos clerk of the probate court thereof, do hereby cer- 
tify the foregoing to be a full, true, and correct copy of the general 
power of attorney from Geo. D. Snow to P. 2. Clark as filed in my 
ollice Jan’y 1, A. DD. 156%. 

Witness my hand and the seal of said court this 15th day of Jan- 
uaryv, A.D. TS6o. 

WASHINGTON BARTLETT, Clerk, 
by M. McoNALLY, Deputy Clerk. 


(iMudorsed:) liled Jany 1+), J SOY. Washington Bartlett, clerk, 
by A. J. Jeghers, dep. clerk. 


516 9 Inthe Probate Court of the City and County of San Francisco, 
State of California 


Ih the Matter of thie [estate ot JOIN ChOKDON, Peceused., 
To the Hon. M. HL. Myrick, probate judge ; 


Your petitioner, Pomeroy B. Clark, respectfully represents : 

That Jolin Gordon, a resident of this cily, died on the 25th day 
of May, IS67, leaving estate in this COUTTS | ; 

That letters te statnentary Upon the estate of said Jolin Gordon; 
deceased, Were issued to re Clark on the Yoth diay of August, A. 
LD. IS67. | 

That the administration of sald estate was brotuglit ton close and 
all the property of said estate then known was distributed under the 


GEORGE M. CHAPMAN, EXECUTOR, & 


order of this court on thre 1 hth qav oO} J wmuauArV. «i Psos Sil 
ir (lark Was dul dts bstreecad Tron) flies trust as such adm Ptr 
anny tdye th adv of Jannar ‘\ }) je)! 

That your petitioner has but recently ascertanny that s 
Gaordon, deceased, mm dats titetime lost property from: 3 ry b 
vessels fitted outa bono leanne illie esulline Prlel Like thas I 
lederate States of North America Thiaat thi M21) ¢ ~ al © 
diithages thereby ts ih about thie stim ¢ our thous biay Lyi 
wes bot mchuded mb the adhibiistration « Siliel @stal L) 
PEISSTOR) ehpopeodbitecy py Ite (we Which ss | @ still 1) 
laking proots of claims forstich damages, ane that the tt ri 

expired’ dure Whitebl suct: proofs cat be miade 
oli That the heirs-at-law of said Jolin Gerd sed. res 
(in| the State of Minnesota, and there is =u tim) 

lo procure petition tor letters of admiiiistration trom: thes 

That Messrs Saray a thaven. of No. 420) adit rhyla sure © Ie y 
eisco, are the attorneys tor the saic terrs-at-law 

Wherefore vour petitioner pravs that Giles FH. Gray be apy te 
Speck cedibhidbkgstrator of sale: estate of oil rOoVreloll. «be Tver wWiti 
Powe) Lo Proesectlle abi collect thie Cladhy « Sllei Gstat PUDEISL Chae 
Gaovernment of the United States tor damages so sutierca tr mo) 


iederate Cruisers ‘ 
&> ’ q 


Dater Decent ber wi, LO 


Endorsed :) Filed December 22nd, b574. Wa. Har rk. b 
A.J. Jeghers, dep elerk 
ln the Probate Court of the City ane OUNEV OF Sa era “co, Shale 
of Calitormi: 
ln) the Matter of the estate of Jorn Grompon, Dd so] 
uppearibe to mle Thal sbice Tlie Clos ihe « thie GSE ¢ sible) OU 
(rordon. deceased. additional estate ba been) discovered i! 
Cyalby) aewalbsl Lhe Leoverlibbelll OF Ub Lilteal Shia Or aa ‘ 
Lieto Ltpecd) Live’ Poraperty oO Salah Gecewset 1} li} lit Il! Lilie ] 
ilLprprearrtbis that te delay ol LAI OU Llers « dmiinistration wil 
prevent Che dle presentation of sala claim 
1s I: js ordered that Ciuies EL. Garay be anpomnted st load 
bithiistrator, WIth poWers te Dresectlle al Mies al L}}it~ « 
“Lic estate ior Gahhaves Upokl tite Geoverhlbbeltl of Ube bette Usa 
Lys regsal ny Varvaigres bs ‘ Olllederatle Cruise! cLbict Cb2aul dee ry Poeddie 
thi thie sttin of SUM 
Deceniuer Blo LSy4 
M. H. MYRICK 
be. ie | 
( uudorse: Ir pert L dered n bye! anit, | : i \' Ih. tharne’ i .. a 


i} el Perrliels, (ie?) eperh 


‘ 


I LioWw 4 Libecdi Ges Libese pPresellt= tll We. Celle Ri. Vere?’ 


} ' | , 
chp! ctbich ebatllics M tlavel elbit 


firmly bound to the State of California in the sum of four thousand 
dollars, lawful money of the United States of America, to be pad 
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to the said State of California: for which pavinent, well and truly lo : 
be made, we bind ourselves, our and each of our heirs, executors, 
and administrators, jointly and severally, firminiy by these presents. 

Sealed with our seals, and dated this 2rd day of December. A. 
Db. 1s74. 


The condition of the above oblieation Is such that. Whereas, by 


an order of the probate court of the CIty and COULITYV of San Francisco, ~~ 
State aforesaid, duly made anal ntered on the 2? nd dav of Decem- 
ber, A. D. 1874. the above-bounden Giles I]. Gray Wiis appolnted see 
special administrator of estate of John Gordon, deceased, and Jetters 

of special admilnistration were directed to be Issued ice him 
319 upon his executing a bond according to law in the said sum 


lars, lawful money of the United States : 


of four thousand dol 
Now, there fore, if the sed Giles I]. ( may ,~ as such special adminis- 
trator, shall faithfully exccute the duties of the trust according to 
law, then this obligation to be void: otherwise to remain in full force 
and cffect. . | 
Signed, sculed, and 1 livered I) presence o{f— 
GILES H. GRAY. SEAL. | 
JAMES M. HAVEN. [S8EAL.| 
Pr. B. CLARA. [SEAL | 


} 
i 
i 
} 
' 
‘ 


STATE OF CALIFORNIA, 
(ily and County of San rancisco. } 


— 
SS, 


. 
4-—-— © amt ee ee ee 


James M. Haven and P. 2B. Clark, the sureties named in the above 
bond, being duly sworn, each for himself says that he is a louse- 
holder shia resident Within sini State, canned is worth the sald sun of 
four thousand dollars over and above all his debts and liabilities, 
exclusive of property exempt from execution. 

JAMES M. WAVEN. 
PG. CLARA. 


Subsertbed and sworn to before me this Zord day of December, A. 
Py. UST. 
PRED. W. PEIRCE, 
Die puta County Cl rk. 
(Endorsed :) Filed December 23rd, IS74. Who. Harney, clerk, by 
A.J. Jeghers, deputy clerk 


Zt) ay cial le {lers of ld snistration. 
In Probate Court 


STATE OF CALIFORNIA, } 
OAL saree? C vaitnali ‘al Nita here YY Y Cty. ' ee 


é:.l. It (ivy r lerehy stepopmited <pecial sclrprpistrator of the 


CSL of Jolin Crordon, cle ceased, wit!) Powers tw prosecute anv ana 
’ ° . . [ ' ‘ . 
ell claims of said estate for datmeges pou the Government of the 


— oe 


+ i ae Sr re een 


SS 


GEORGE M. 


Lnited Stites hy renson oj} 


’ 
CCUSCE., 


isi AL. | Witness Wm. Tlarney. 


, , 
md county of San 


CIty 


afhixed., thits Ath Ley ot Dec niber. \ 1) iS<4 


Count 


By order of th 


STATE OF CALIFORNIA 


Ciuly (tail (I pray fil No f POU CISCH. 


| do solemniv swear that T will suppo 


] ‘. . a 
ind 6th COMSTILU 


’ ~ } .4 . 
United States 


thist I will faitl 


, 
i 
of the estate of John Gordon. deecnsed. necord) 


CTLAPMAN, 


rivages oj} 


| 


Che Ih 


rahncisca 


WA 


' 


| 


blot OF thy, 


} } 
thee: clare 


Subseribed and sworn to before me 


ISe4. 
Deputy County Clerk of the 


(Endorsed:) Duplicate 


by Fred. W. Petree. deputy ClCrK. 
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Nlhathe give hil of /) LAs Presented snnaed [owed 

The lollowlne Imag Corpocet stiatepient of all the debts whieh have 
been presented and duly allowed during the period ctibraced in thre 
forevorhe nmecoutit, tow 


None. GILES TH. GRAY, Ada’r. 
Atihidavit fey bureqgoiny Leconnel. 


ln the Probate Courtof the Citv and County of San Francisco, State 
of California. 


Ih the Matter of the estate of JON (roy pon, Deeensed. 


STATE OF CALIFORNTA, ee 
City and County of San Franeiseo, ) > 

Giles HI. Gray, of said city and county, being duly sworn, says: I 
am the administrator of the estate of John Gordon, deceased. 

The foregoing account being filed as and for the final account of 
my administration of the said estate Is in-all respects just and true, 
and according to the best of my knowledge, information, and belief 
contains a full, true, and particular account of all my receipts and 
disbursements on account of the saidestate from the 24th day of De- 

eember, A.D. ISa-4, to the — day of January, IST77. and of all 
» sums of money belonging to the said estate which have come 
Intomy hands as such administrator, or which has been re- 

ceived by any other person by my order or authority for my use, 
and PT do not Know of any error or omission in the said account to 
the prejudice of any person interested in the said estate.  T further 
state that the items of expenditure, not exceeding twenty dollars, 
for which no vouchers are annexed or produced, have actually boon z 
paid and disbursed by meat the place where, the date when, and to 
the peared = lo Whom ile preun tine thts are <tuted 11 the =H] aceonnt to 
have been made. respectively, and thiaat sald account exhibits not only 
the debits which have been made, but also a statement of all debts 
Which have been duly prescnted and allowed during the period em- 
braced in said account. 


GILES TE. GRAY. 


Subscribed and sworn to before me this third day of February, 


[ are ° — Vv 
[SEAL] JAMES L. RING, 
Notary Public 


Is 


(Endorsed :) Filed oth February, IS77. “Phos. TE. Revnolds, clerk, 
by Chas. Eo Nouges, deputy clerk 


Hore! M CHAPMAN, EXECUTOR. & | 


’ ; ’ 4 : ; , ‘* 
fia thie Probate Court of the Citv and Count anh oticda of Fehi 84} 


Staite oo Cobifortiva 


iT thie Mattes | this ft; Te? ec! JOnen fecoti doen, [decrertsead 


| 


To I he bheonvenl cable | by jtheiare | tha peraotocetes cuounr ot f bie Crt tied 


- 


county of San brancisce 


et Citles LI. Cora, meltuinistrator of the estate af Jeolin (aor 
don, deceased. herewith stubriits aor port oof bis aeleainistra- 
tion of the estate of the said Jobin Ceordon, decensed 


Special letters of administration pom said estate were isstied upon 
the 24th day of December, ALD EST A, for the sole purpose of prosecut- 
ine a elaim of said estate for damages upon the Government. of the 
Lo niited States by reason of ravages of ¢ obnfederaute Cruisers, ‘There 
bistel been a previous administration of sitled estate dn this eourt, wt 
Which due notice had been given to the creditors of said estate, and 
In Which a tinal decree of distribution was tiled on the Dith day of 
January, A. DL TS69, and POR. Clark, the executor of said estate, was 
discharged from his trust. 

lrnmediately LE pons recervinng site spoehal letters of admiinistration 
l caused ny attorney, Jatnies M. lave hi, I. |. to collect proot with 
reference to two claims of the estate of said Doli Gordon, de consed, 
for damages inflicted upon the said deceased in his lifetime by the 
Confederate cruisers ‘Alabama’ in the capture of the ships ° Pyeoon ” 
and “ Commonwealth,” and testimony ta twe causes, Nos. 69501 and 
Ho2, was taken before A.D. Grimwood, ksq.. United States commies- 
sioner, on the 27th day of May, IS75 

These cases were forwarded to Washington and presented before 
the Court of Alabama ¢ latte [oy ator (Cornelius Cole. A protest 


was filed seniust tle allowanes i] either 7) | <td elarmis No tio? 


was rejected, and No. Go) was allowed for the sum of SSoS.00) dol- 
lars, currency. Cornelius Cole charged for lis services the 
Ded sum of S278 and the balanee Was converted inte coin for 
the pavinent of costs which tad been ineurred. A) full ae: 
count of disbursements is herewith subsaitted 


ALES TL. GRAY. Administrate 
(Mndorsed:) Filed Sth February, IS77 Thos. Th Revinolds, 


el rk. by { lias. Il. Nougves, Ht pera ts f erk 
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In the Matter of the estate of Tors Gaokpon, Deceased 
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(, les T] (erav. the special adttuistrator of the estate of polit Ceo 
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It is ordered that Friday, the sixteenth day of February, A. D. 
1877, being a day of aterm of this court, to wit, of the February 
term, A.D. 1S77, at 11 o'clock a. m., be, and the same is hereby, ap 
pointed for the settlement of the said account, and that the clerk 
give notice thereof by causing notices to be posted in at least: three 
publie places in this city and county at least ten days before said 
day of settlement, according to law. 

Dated February 5, 1877. 
M. H. MYRICK, 

Probate Judge. 


2h (Endorsed:) Filed 5th February, 1877. Thos. IT. Reynolds, 
clerk, by Chas. E. Nouges, deputy clerk. 


Notice for Posting. 
In Probate Court. 


STATE OF CALIFORNTA, 
City and County of San Francisco, | 


oe: 


Notice Is hereby eviven that Giles TT. Crray, special administrator 
of the estate of John Gordon, deceased, having tiled in this court 
his final account of hisadministration of the estate of said deceased, 
the hearing of the same has been fixed by said court for "riday, 


the 16th day of February, 1877, at 11 o'clock a. m. of said day of 


the February term, IS77, at the court-room thereof, at the city 
hall, in the city and county of San Francisco, and all persons inter- 
ested in the said estate are notified then and there to appear and 
show cause, if any they have, why the said account should not be 
settled and allowed. 
San Francisco, February 5, 1877. 
THOS. TH. REYNOLDS, Clerk, 
by ke. GILSON, Deputy. 


In Probate Court. 


STATE OF CALIPORNTA, (ity and Counli of San Francisco : 


M. Gilson, being duly sworn, deposes and savs that he is a free 
maleecitizen of the United States and a resident of said CIty anid 

od 
time of posting the above notice: that le is not Interested in 

the matter of the above proceeding and is in no way disqualitied 
from testifving thereto: and he further deposes and says that on 


the oth, dav of February, A. 1). iSeé. he posted three hotices, of 


Which the above ix a true COPY, 1) three ditherent public places in 
the CLV ane COUnEV of Sain le raneises, Ollie of Which Was atl the place 


at which the court as held. one at thre municipal court: building, 


and one at the United States court building in said citv and county, 


I GT LSON, 


county : that he is over twenty-one vears of age and was at the 


i ee 


ne 


- 


i a 
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‘ 
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Subscribed and sworn to before me this 6th day of February 
ISi7. 


, 


CTLAS. EK. NOUGES, 
Deputy County ('/, | of thie City ane County of 


Neti if PUMCISCH., 


(endorsed a iled hebruary loth, iSii. Teen i. Revnol ls, clerk, 
by Ie. Gilson, deputy clerk. 


Cdirele rose ttling 4 lecound. 


ln the Probate Court of the City and County of San Francisco, 
State of California. 


Ii the Matter of the Estate of Tous Coonpon. Deceused. 


(riles IT. Cray, the administrator of the estate of Jolin 
Se Crordon, decensed, having (ti the oth lity of or bruary, ISG a, 
rendered nel presented te this court lis finveel nceotnt of lis 
administration of said estate, and the said account duiy coming up 
for consideration this day, sinned proot having ben ry TTH Le te the siitts- 
faction of this court and filed herem that dire motiee of the settle- 
mentof said account had been ory 1h oats required by law snd ne 
exceptions having been) taken or tiled le thie allowsrree 7 mitted ie 
count, and Gales Ph. Garay and James TL Plaven having been exam- 
ny d tinder cnathe, and this court having t Nitride sted eeeotrnt ane 
the vouchers in SUpprort of same. ced rt cL pope uring thisat seated ceeereountat 
Is dnl] respeets trac and correct » 
It is lis reby ordered sinned decreed thiat the sted seecounnt Loe, tie thie 
siitie IS, 1M all respects allowed, LPP d., und setth df 
Dated hebruary 16, A. D. 1877. 
M. H. MYRICK, 
Probate Judge. 


(indorsed a iled this loth day of bebru ry, A. D. ISaa ‘Thies 
II. Iie holds, clerk, by Charles I Notir a di }) ‘ rf rk 


ln the Probate Court of thr (ity aned County of San Franetses, 


Stute of Calrtormis 
In the Matter of the Estate of Joris Cronpon, Decensed 


l. Thios. 1] Revnolds, County els rk ‘o] thi CHV al eorrpEst Vv eet Scans 
Francisco and er-officio clerk of the probate eour | 

aL and county of San Francisco, State of California, do berets 

i“ rtify that | have compared thy borecotte With: the orpeiny ii 


thereof and that thev are full, true, at lL correct « Melee of thi last 


' ' } } } } 
will of John Grordon, deceased, of the petition for probate of sard 
. ; 
: ' } 
Will thies oo ! thy reativece Tite Teor pel ote of Wil | '\ 
prt ] ifleely ii Pheat he eS if iy] ‘ j | prt ; pies ‘ te} . ; 
; 
crf Prerst } ices cf ~ | at } Pye +} ! pepe bie’ * ! 
i 
biblliors, We., the testitnonv on prroviligy WIth, tlie: Ceootise dit: cf Theorie 


feor miltior. Xe... to porevdcate sit Wil. thee eertificute cs] this prrevot cl ~j}}e] 


will, the order admitting will to probate, the letters testamentary 
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the order of publication of notice to creditors, the order appointing 
appraisers, the petition for sale of personal property, the order of 
posting on application for sale — personal property, the proof of post- 
ing notices of such application, order of sale of personal property, 
the petition for leave to sell mining stocks, the order of publication 
on application for order of sale of mining stocks, the affidavit of the 
publication of notice of the said application, the order of sale of 
mining property, the affidavit of publication of notice to creditors, 
the petition to sell personal property at private sale, the order to 
show cause why order of sale of personal property should not be 
made, the proof of posting notices of said application, the order of 
sale of personal property at private sale, the final account of execu- 
tor, the order appointing day for settlement of account, the proof of 
posting notices of said appheation, the order appointing referee, 
the return and account of private sale of personal prop- 
330) erty, the order confirming sale of personal property, the re- 
port of referee, the order settling accounts, the petition for 
distribution, the order to show cause why distribution should not be 
made, the decree of due notice to creditors, the attidavit of publica- 
tion on application for distribution, the decree of distribution, the 
recelpt of | meorge 1). Snow for estate, the decree discharging execul- 
tor, the power of attorney [from | Snow to Clark, the petition of Ci. 
If. Gray for special letters of administration, the order appointing 
special administrator, the bond of special administrator given upon 
qualifving, the letters of special administration issued, the final ae- 
count of special administrator, the report of special administrater, 
the order of posting hotice on application for settlement of ae- 
counts, the proot of posting notices of said application, and of the 
order for the settling [of] accounts of =peclal administrator or in the 
matter of the estate of Jolin Gordon, deceased, now on trial and on 
file and of record in my office. | 
In witness whereof [have hereunto set my hand and atlixed the 
seal of said court this {th day Ot Mav, A. I). ISTY. 
[SEAL.| THlos. TL REYNOLDS, 
County Clerk. 


[, MM. [{. Myrick, <ole judee of the probate court of the eity and 
COUNTY of San Franeisco, State of California, do hereby certify threat 
said court is a court of record, having a clerk and seal: that Thos. 

Hf. Revnolds, who has signed the annexed attestation, is the 
ol duly elected and qualiticd county clerk of the city and county 

of San Francisco, and was at the time of signing said attesta- 
tion ex-officio clerk of said court; that said signature is his genuine 
handwriting, and that all his otticial acts as such clerk are ntitled 
to full faith and credit. 

And I further certify that said attestation is in due form of law. 

Witness mv hand this Sth dav of May, ALD. IST. 

WwW. H. MYRICK, 
Pla of this Probate (yur ot the (‘ity anid CVsunty 
of San bai ISCO. Mat, of ¢ oS bY ee 


= 
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STATE OF CALIFORNIA, pap 
City and ( vunty of Nery hrancisco. XS 
I, Thos. II. Revnolds, county el rk of the City nid COUNLY of San 
lr rancisco, State of ¢ ‘alifornia, do ler Irv eortity threat the Honorable 
M. HL. Myrick, whose mame is subsertbed to the preceding certiti- 
cute, Is sole judge of said court, duly elected and quitlitied, camel that 
the slonature of site judyve tw site certificate is rOTIULTELE, 
aT Withess Whereot | have hereunto set Pry’ bicerved canned atlixed the 
seal of said court this ninth lay of May, A. DD. US7. 
[sian] THOS. TE REYNOLDS, 
( ounly (hark. 


(Mudorsed:) Exhibit D. TL EE. Mann, ex. Pestimony on the 
part of plaimtils taken before Th bo Mian, master. Filed Aug. lo, 
ISS]. IL. Ek. Mann, clerk. 


bo2 United States Crreuit Court, District of Minnesota. In Equity. 
Gieonck M. Crarwas, Ex’r. We. vs. Fenix A. Boren ef al, 


Depositions of John L. Meagher, Harrict Siow, and bedson To Smith, 
Witnesses of law ful are produce dd, ~\Weol rho ceded Nitra ddae 7 bi lore II. I 
Manin, bhhaster cutied eXgtndner try hacen ry of said COLETTE, Cont bree 
half of the defendants. commeneme at LO oelock tn the forenoon 
(ot) the Both day of June, A |) ISS], at lis office in the Loiitted 
States custom rouse mn the CIty of Saint Paul, on sard distriet. 
Present: TL. J. Torn, Esq. solicitor for plamtil: WP. Clough, 

solicitor for defendants: Harriet Eo Snow, Felix A. Borer, E.R Sioath, 


sticl elizabeth blewitt. 
(Sreuit Court of the United States for the Distriet of Miniiesota. 


(;ipornake M. Charwasn. Ex’r. Xe. 


The parties cUpeypeeatred hy thie i! ~ | ‘lies, \Ir I] J Pdeorn. feel this 
pelarntith, ane W. PP. Cloueh. Esa... for certain of the defendants. to 


wit, Harriet Snow, Felix A. Borer, Eo Ro Stith, and Eliza- 
ooo beth Hewitt, and the following depositions were taken by con 
seit 


a , ; , 
jousn LL. Meacten.a witness produced on the part of the defend 
‘ | A ao.» @ - : : ] ] ; 
chibi, Peery nics LTS | duly =\\ mri, ley ipa Bee i] ir =si\s 


() Pl esise ~f iit \ | } j ’ 
\. Le Sueur Co., in this Ss 
‘) mtiity ‘ Tig ’ ha { | 7 
lievlel aliiv., Whit crt] ’ iil tj \i I ie 
" , ; . ; 
\ | lave bieried tiie crlide aT Pijegere '] pel pipcate peel | I 
j 
last prist, beeuri tal i! . Tiie rst ii] J ij e lsh 
‘) el Fi Whethes Vou biave 4 be ; it | i? records 3 ‘i i t ‘ t) Vou 
office ol probate ripedere hor thie peur} meerl gasce rial :F Wissel rer corel 
: i 
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and peipers there were in such office relating to the estate of Jolin 
( rordon, deceased 

A. T have searched the records for that PUPPose, 

Q). When did you do so? 

A. Last Tuesday—June 21, ISST. 

(). State whether you have the files containing all the papers re- 
lating to said estate with vou. 

A. I have. . 

(). Please produce the same. 


Miles produced by witness. 


(). These files that vou produce contain all the papers on tile in 
vour oflice relating to that estate, do they ? 
A. Yes, <1. 


Papers referred to are Introduced in evidence by defendants’ coun- 
<cl. ‘True coples of the same are hereto annexed, tmnarked, lee 

o> spectively, Nos. —. 
(). State whether there are books of record kept im your 


A. Yeu, alt. 
(2. State whether Vou have examined those books of record for the 
purpose of ascertaining Whether there are any entries In the same 


relating to the estate of Jolin Gordon, Tf so, state whether vou have 
made true and correct: copies of such entries. Tf so, produce such 


A. | have searched thie rt cords ania rode coples of everything Ite 
lating to sid estite, « Yee pil the prebpoer purporting lo bye the list will, 
and TP herewith produce the same. 

Mxhibit Sis a copy from the register. 

exhibits NO-, PPaN lt) show respectively at the bottom from Whit 
thre V are tik li. 
h you produce copies are all the entries 


; 


(). The entries of white 
your vooks contain relating to this estate, are they’ 

A. Yes, sir. 

(). Are there any files In vour office or any entries In any records 
thie rely Which show that (seorere 1). Snow, deeensed. ever secepted 
the trust of executor of last will of John Gordon, or ever filed any 
bond or took any oath as such, or every filed any inventory of any 
part of the estate of John Gordon, or showing that he ever had any 
praarl of Site estate ih lis besa ifs, or showlhy tlisit hie ever did any et 
as executor of the satd last will? 

x oy 44 Plarntitl s counsel objects to the question is Incompetent 


and imimaternal 
A. There are no tiles and no records of that kind 


i Wittliess Ol) sitlhie erounid iis least 


“ " a 
, rt 7 ’ ,% ‘ 
(outise: obbyects to alisWw 
‘ 


’ 
tithe Ve 
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(‘ross-examination : 


(). State what record books Vou have had oon vour other during 
the last fifteen vears, 

A. There are two old records dota of pprorntiments sinned Codie of 
wills. They Cover a period Of tore thiaam tilteen Vours, 

(). Do they cover the vear LS67 ? 

A. Yes, Ir. 

2. Do vou still use the same book of cUpoprribattitenil 1h Vou Die 

A. No: I don't use the same book. 

Q. What is the practice of vour office in respeet to Issuing letters 
testamentary or of administration, whether betore or after the bond 
Is viven or made? 

A. The practice is to issue the letters after the bond is given 
<2. According to the practice oft Vor office, whi noare letters testa- 
mentary or of administration recorded —atter or before the bond is 


‘ 


, 


given ° 
A. After the bond is given. 


Witness shown Exhibit No. Gand asked if the same was taken 
from the record brovwrk T liis Hie . cLbied Whisit. 


Witness replies Ves, tak ll freon book 3 Le cores of Apopeonnitinn nts.” 
pave 1-46. 


tel () Whint os the purpose of that book of Upeprorrttiernits citied 


What kind of records does it cont 

A. It cobhtaihs thie records of ‘pp hit Priel ty | seedy] iistrateors canned 
erxvectitors 

() State all the record books that were im use in IS67 te vour 
knowledge, 

A. The two books T have already named were the only books in 
use atthat time. The bond reeord mav lave been in use—I am 
Hot positive, 

(). Do vou keep what is called a register’ 

A. Yes, sir It contains the tine of entry of Ppiabaer cok Pet peers 

(). When Wis <uel it reuistel Keepot ih Veo oottper “0 fay fis Vo 
know ” 

A. The register was never kept until about six months age, when 


. 1) . 
a law was passed requiring all papers to be entered on the register, 
; 
). Were the . bite = ill Liye < ‘rister] Véevlil ve < | Tes iii Pepidedes THV Veotd} 
, , ' " , .% 
selfand under vour cireetion and durtne what veas 


A. Thev were not made by myself, but bw miv elerk, under mv 
direction, during the vear TSS] 
Q). Witness shown Exhibit. S. and asked if the entries whieh are 
1 4] —_ sail : ie 
Copledd tTheredy) aye hiaiKe dT i} i ys. 6 ‘ : . 
A. Witness replies: The entries were taken from: the register that 


I refer to 


~ 
~ 
— 
~ 
= 
- 


? t} ‘ — , P 
(). In making entries in that register in PSSL did you mot tind in 
} ‘ , 
<eVeral nstahces that Tuipers were ? r from the f 
’ ; 
‘ . ame O 7 o] P . , | — 
\. TLeanunot sav whether there we yomissing, ane eta daest 


state What papers Were i existences 


| 
' 
' 
os 
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DOL (). Do you keep a bond record ? 
A. Yes, sir. 

(). How long have you kept that book ” 

A. It was in existence when I first entered the office. 

(). When was it first kept—what year? 

A. T cannot say what year. [think it was kept only a short time | 
previous to my coming into the office. 

Q). Was it kept during the year 1867? 

A. Tam not able to state. 

(). Apparently—so far as you know ? 

A. T think it was not kept in that vear. 

(). Is that the only book of that kind in vour ofhee? 

A. There is another old book that they used to record such things 
In. I think it was named the book of appointments, 

(). Are vou certain about that? 

A. IT think IT am. , 

(). Tlow do vou know that such is the faet? 

A. There is no other book for that purpose except this old appoint- 
ment book that T know of. 

(). Did vou ever use that book for the purpose of recording bonds ? 

A. No, sr. 


in 


Redirect examination 


7. The appotntment book that Vou refer to was a book of veneral 
record for recording all classes of instruments and papers ino the NN 
office, Wills it hiot 7” 

A. That is my impression. 

(9. In making up the register that vou have referred to 
95 Se state i all the reeords and files in the office were carefully 
examined, 

A. I think they were; To was not present all the time: it was 
done by my clerk under my directions, and [instructed him so 
to do. 

(). I vou know what was the practice of the Prior peda = of pro- 
bate of Vour countyv—that Is, those who prec dead vou In otlice—in 
respect to the time when letters that were made out in the office 
were written out in the record—that is, do vou know whether vour 
predecessors in the office were ino the habit: of waiting until the 
breonnel sind oath Were take Li bye fore writing thom cotyt in the book ” 

A. TP don't know what my predecessors did in that particular. 


Recross-cxat nation > 


(). Were wills ever recorded in this old book of appointments ? 
A. | think not. 


JOIN LL. MEAGIIER 


\Ir~ [| VRSIERT SNOW la Withess produced on this part of the ade r riel- 
ant, bering next duly =worn, ci proses satya! SUVS ; 


>) You are the widow of Creorge D. Snow, deceased, and one of 


4 


the defendants mm this suit 


3) 
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e < titi eo 


A. Yes, sir. 
(J. State if vou were related to Jolin Gordon, deceased, and how. 
A. Yes,sir, lL was; he was my uncle. 

(). You received certain moneys from his estate under 
his will: when and from whom did you receive those 
moneys? 

A. IT received them from P. Bb. Clark, the executor of the estate, in 
San Francisco; | cannot state exactly what) time P received them, 
but it Was some time previous to TSc. 

(Q). Do you remember in what form they were sent to you in by 
Mr. Clark ” 

A. In drafts. 


oe 
opedat 


4 


(‘ross-exaination 


(). Was this received in one sum” 
A. Leant remember: [think not 
(). How many installments” 
A. T can't sav: as many as three, [think 
(). Can you tell when, or about when, the first was recerved, and 
What amount? 
A. i think it was the lattes pear of IS6S or fore pearl of Tsun 
About S10.000 was in cach one of the tostallments, | think 
(2. You received the second tostallment low soom after” 
A. In a few months. 
al, (). Were they sent by maal ” 
A. Yes, sir. os 
(). Inclosed to vou or your husband, Mr. Snow 


‘ 


A. Inelosed to my husband 


ws 


(). Idave vou those letters, or do you know where they 
A. No, sir. 
(). Your husbatie brought them to Vou, dod he? 
A. es, sir 
(9. On Whit prlsvee were the drafts drawn ” 
0 A. | ean't remember 
(). Wie cravt them cashed toy vou , 
A. My husband. 
() llow “(woth Wiis this Pht erent aot thie cratt- : 
A. Immediately, TP suppose. TP endorsed the drafts 
(). Did vou write back to Mr. Clark acknowledging these remit 
tances, or did vour liusband do it’ 


A. My husband did it 

(). Did vou deposit the money ino bank or low did) vou dispeoss 
af ? 
. THe used it in his own business. 
». All of it? 

A. Yes, =I] 

’ What was his bus 
A ae Coyne thea a batik an pSeitt cubied lise 7 thie Prbertierv ati the by is] }iess> 
(). Was not some of that money invested in bonds er in some 


thing bi arihe lhitepes! 


r 209] 


< 
if 
A 


ds 
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thought best. 

Q. He had the management of it up to the time of his death, 
did he? 

A. Yes, Sit’. 


A. I couldn’t say. It was put in his business and used as he | 


(Q). Did you draw any income from it? | 

A. No, sir; only the money I needed for my own use was taken. 

(). You have received some part of your husband’s estate, have f 
you not? «i> 


A. No, sir; Mr. Smith is executor and holds everything. 
(). Did his estate consist partly in mortgages, bonds, &e., bearing 


interest ? . 
ot] A. Yes, sir. 
(). Do you know from what source these bonds and secu- 
rities were derived t 


A. No, sir. 

(). Do you know what other eash capital he had employed in his 
business before he received this money from you? 

A. Ile was worth some money before I received that, and it was | 
all put in as his money. 

Q. About how much was this other money, exelusive of this 
money, that you received and turned over to him? 

A. Ile was worth about 825,000 at this time. 

Q. Did he build a banking-house, and how much did it cost? 

A. He did; it cost about tive thousand dollars. 


(). Where is that property, and how much is there of it? _ 
A. Itis on Main street—a half lot; I don’t remember the de- 
scription of it; the undivided one-half of lot 1, block 40, town of 
Le Sueur, [ think. 
Q). Did he own any other real estate when he commenced the 
banking business, and where was it? 
A. IT suppose he did: in the county of Le Sueur, T think. 
(). Hlow much was this real estate worth? 
A. i dont know. 
Q). Hlow much cash capital did he have when he began’ the 
business ? 
A. I can't say. 
Q. You say he was worth about $25,000. Do you know of what 
it consisted ” 
ob2 A. IT dont know. Some of it was real estate, | know, in 
Le Sueur county—the lots in Le Sueur that we lived on— 
about six lots. a 


Q). Do you remember the description of those lots? 

A. I do not. 

(). What was the value of this residence property about the time 
thiat he begun the banking business 7 

A. About 85,000, T think. 

(Q). Was there any other town lots that he owned in Le Sueur be- 
sides these residence lots” 

A. IT don’t know that he owned any others at that time but those. 


co ene 


i 
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Q. What other ofher real estate in the county of Le Sueur did he 
own at the time he begun business ” 
A. Ile owned a few pieces of property—farms. 
Q. Were the farms improved ? 
. Some of them. 
! > Ilow many farms did he own in Le Sucur county ? 
A. He had one in Waterville where we used to live. 
Q. What was the value of his Waterville farm 7 
A. From $500 to 81,000, T suppose. 
ra Mery the other country property worth ? 
| don’t know. IT don’t know what property he did « own When 
he le the banking at that time. 
(). Did he not own several farmis at that time”? 
A. Tean't say that he owned more than two. Tle bought and 
sold all the time. 
Q). What had been your husband's business just prior to his going 
Into the banking business ? 
A. He was register of deeds for that county and invested 
ods his money In real estate lpr to the time that he went mito the 
banking business. 
Q). So the cash cupits al with which he commenced the banking 
business w: oer this thirty thousand dollars, was it mot? 
A. Yes, si 
(J. Loic es coutinue in the banking business until the time of hits 
death ? 
A. Yes, Sir. 
(). At the time that vou received those drafts, vou resided in the 
county of Le Sueur, Minnesota, did) you 


. 


A. Yes, sir. 
() You have resided there ever since, lave vou? 
A. Yes, sir. 


Redireet exXanilhatiol 


(). We pe thie prea dire hits Which vou have bive bitieotye 7 iis bye Peace tabiaede 
to vou by your ma bosanned anveling Pibeore thisany Ordinary ertts [Prertsn ci 
husband and a wife for personal and family expenses” 

A. No, sir 

(). So far as you know or have eve} Iie are, were the moneys whieh 
vou recelved from the estate of Jolin Gordon Kept or invested se J rite 
rately from the other mmoneyvs of your hushand ? 

A. They were not. 


HARRIET C. SAOW 


E.R. Sari, a witness produced by defendants, being duly sworn, 


deposes and “uve 


oll () You are thie executor of thy will «of Crerorere |) Show atid 
defendant 1) this suit? 
A. I am. 
Q) As such executor the books and puopers of Mr Stow have cone 


‘ 


Into VvVour PoOssesslon, besave they tL) a 
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A. Yes, sir. 

(J. State whether there is anything contained in those books and 
papers showing that Mr. Snow ever kept or invested any moneys 
which came either to himself or his wife from the estate of John 
Gordon separate from lis other money. 


(Plaintiff's counsel objects as Incompetent and irrelevant.) 
A. There is nothing. 
(Same objection to answer.) 


(). So far as you know or have been able to learn in any manner, 
were the funds mentioned ever kept or invested by Mr. Snow sep- 
arately from his moneys derived from other sources 7? 


(Same objection.) 
A. They were not. 
(Same objection to answer.) 


Q. You knew Mr. Snow in his lifetime? If so, state how long 
you knew him before his death and what was his business before 
he died, 

A. | kn W hin about fifteen Years before he died. Ile Was a 
banker at Le Sucur for four or five vears before he died. 


Cross-examiination : 


(). Where did you reside during the period you were acquainted 
with Mr. Snow ” 

A. In Le Sueur. Mr. Snow resided ino Le Sueur county 
odo during the whole period, 
@. Are Vou a relative of his? 

A. No, sir 

). 
his in this case, and especially to real estate in Minnesota, aid asked 
how much of that real estate was owned by Mr. Snow in the vear 
ISOS. ; 

A. I don’t know. The undivided half of lot 1, block 40, Le Sueur 
county, Minnesota, is the only one that T know he owned in 1s6s; 
that is the banking-house. 

(). What was that worth in TS6s with the improvements ? 

A. Between S 4,000 and 85,000. 

(). You knew where he re sided ial that time : did he own his resi- 
dence ” 

A. Nov sir: his wife owned! it. 

(). That is not inventoried in the list attached to the answer’ 
A. No, sir 

©. What was that worth in Tsos ” 


d. 
A. Between 85.000 and so.000, DP think 


, 


(Q). Didn't Mr. Snow, in Ps6s, own other real estate In Minnesota ? 


A. | cant state Whist particular rest estiit at owned: | supposed 
threat hie did own othe! real estate. 


()) Witness’ attention called to list of assets attached to answer of 


«= 
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Q). Did he own any farm property in Le Sucur county in 1S6S ” 
A. IT think he did, bat can't state positively. 
(). In IS6S, and prior to that time, he lad been engaged in buy- 
ing and selling real estate, had le not” 
A. Yes, Sir. 

od (). You have the books that were kept in his banking bust- 
hess ? 

A. No, sir; I have aceess te them, but Mr. Doran, his partner, 
has them. 

(). Has any part of the estate of Mr. Snow been paid over to the 
widow ” 

A. Yes: indireetly. Ter son-in-law lias charge of a part of the 
Ihortyages and a preen't of the real estate. 

(). Whois the son-in-law? 

A. Arthur B. Motfatt. 
d. Where does he reside? 
A. In Le Sueur. 
? About what time were these put Hn charge of Mr. Mothiatt’ 
A. About July or August, ISs0. 

(). Ilas any of the real estate of the Stow estate been sold by you 
as executor? 

A. Yes, sir. 

() About what amount in cash ” 

A. In the vielnity of S1O000 rn this State. 

(). Tlow was that sold—under power of the will”? 
Ans. Yes, sir; under power of the will 
QQ. About what time were those sles mide” 
A. T think real estate bas been sold from IST to the present Citne 
()) Did vou make sales of property in Virginia’ 
A. Yes, sir: in IS75, 1 think. and realized about S0,000 or SLO.000 
(). Sold under power of the will? 
A. Yes, Sir. 

(). Can vou tix the time of the colleetion of the Alabeanin 
OI claim referred to im vour answer to the bill in this ease’ 
A In ISTS or Ish Collected from the | S. Grovern 

Priedit, 


EDSON EE SMITH 
Eexuieir dl. TE. BE. Mann 
Letters of Administratia 


STATE OF MINNESOTA, | 

Crna ‘af iP Salen e } 

Ls be ‘ - ‘ , ' _? 

Phrest ite of NT trine- til t » gh | } W boii; Tiyers Pelersecdpt- ie i (*eatiae fil 
Inav coneern, and especially to kelrx A. Borer, of — ferent) 


* ’ ‘ ; 
Know ve that whereas John Gordon. late of Le Sueur, deceased 


lately died testate at satd Le Sueur. braving while be lived and at 
fe ; . , : 
the time Ol tiis «le ith, cromveds. clpatte = rieriits reehits. tied estite Wittitti 
sald Le Sueur county. whereby thi readitinice cedanal triat of all 
and singular the woods, clrattels. rrelits, credit=. and estate of sare 


4 
if 
a | 
ti 
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deceased, and also the auditing, allowing, and finally discharging 


the account thereof is within the jurisdic_.on of the probate court of 


said county. 

And whereas Felix A. Borer, being entitled to the administration 
of said estate, has given bond to the judge of said court for the faith- 
ful execution of the trust of administrator of said estate, which said 
bond has been approved by said judge and filed in said probate 

court: : 
OAS We, therefore, reposing full confidence in your integrity 

and ability, do by these presents constitute and appoint you, 
the said Felix A. Borer, administrator, with the will of the said 
deceased annexed, of all and singular the goods, chattels, rights, 
credits, and estate of said deceased, and do hereby authorize and 
empower you to take and have possession of all the real and personal 
estate of said deceased, and to receive the rents, Issues, and profits 
thereof until said estate shall have been settled or until delivered 
over bv order of said court to the heirs of said deceased, and to de- 
mand, collect, recover, and receive all and singular the debts, claims, 
demands, rights, and choses in action which to the said deceased 
while living and at the time of his death did belong. 

And requiring you to keep in good tenable repair all houses, build- 
Ines, anid fences on said real estate which may anal shal] be under 
your control and in accordance with your bond approved and filed 
as aforesaid; to make and return into said probate court of said 
county within three months a true and perfect inventory of all the 
voods, chattels, rights, credits, and estate of the said deceased which 
shall come to vour possession or knowledge or into the possession of 
any other person for you: to administer according to law all the 
goods, chiitels, rights, credits, and estate of the said deceased which 
shall atany tlnie Come to your POSSeSS1ON orto the POssesslon of any 
other person for you, and out of the same to pay and discharge all 
debts and charges chargeable pron the Salne or such dividends 
thereon as shall be ordered and deereed by this court: to render a 

just and true account of vour administration to said court 
349 ° within one year and at any other time when required by said 


court, ana to perform all orders and decrees of <itid court by’ 


vou lo be performed 1) the premises, 
Ih testimony whereof we have caused the seal of our probate court 
to be hereunto aflixed. 
Witness the Honorable Charles F. Smith, judge of our said probate 
court, at Le Sueur, in said county, this 7th day of Julv, A.D. IS74. 
[SEAL | CHARLES F. SMITH, 
Judy of Probate. 


Exutpir 2. He E. Mann. 


Know all nen by these presents that we, Felix A. Borer, as prin- 
cipal, and vas sureties, are held and tirmily bound unto Charles 
I Smith, judee of probate of the county of Le Sueur, Minnesota, in 


© mm 


the sum of SUN), lhiwtul obey of the United States, to be paid lo 
the said judge of probate or to lis successors tn ottice; for which pay- 


~ eee en Rc 


~ wv @-oom te ree: or ee 
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ment, well and truly to be made, we bind ourselves, our and each of 
our heirs, executors, and administrators, firmly by these presents. 
Sealed with our seal and dated this 7th day of July, A.D. IST. 
The condition of this obligation is such that if the above-bounden 
Felix A. Borer, upon the issuance of letters of administration upon 
the estate of John Cordon, late of Le Sueur, deceased, to him, 
shall make and return to the probate court of the COUnLY of Le 
Sueur and the State of Minnesota within three months a per- 
et) fect Inventory of all voods, chattels, righits, and estate of said 
deceased which shall come to lis possession or knowledge, or 
to the possession of any other person for him, and shall administer 
uccording to law and the will of the said deceased ali the vrooeds, 
chattels, rights, credits, and estate of said deceased which shall at 
anv time come into his Possession or to the Possession of mhy other 
person for him, and out of the same shall pay and discharge all 
debts, legacies, anid charges chargeable on the same, or such divi- 
dends thereon as shall be ordered and deereed by said) court, and 
shall render a true and just account of administration to said court 
Within one year and at any other time. when required by said court, 
and shall perform all orders and decrees of said court by him to be 
performed in the premises, then this obligation shall be void > other: 
wise it shall be and remain in full foree and virtue 
FELIX A. BORER. [sear 
WILLIAM SMUETILT. [srt 


Sealed and delivered in presence of— 


CHLAS. F. SMUPEPTL. 


STATE oF MINNESOTA, | 
County of Lie Nueur. j 


» e 


Be it known that on the 7th day of July. AO DO ISTA, personally 
appeared bi feores rane a ix A. Deore r ositie \\ tb dtsaan Sratth ten Dene well 
known to be the same persons described in and who executed the 
foregoing bone, snd severally HOKILOW le dored thisat thie eXeaiut | thie 
same for the uses and purposes therein expressed 
Sol CHARLES FF. SMUETHE, 
dudge of Probate. 


STaTE OF MINNESOTA, | 
County of Le Sueur, } . 


William Smith, surety within named, being duly sworn, does for 
himself depose and “ay that he isa freeholder and resident of thr 
State of Minnesota-and is worth the sno of tive hundred dollars 
above his debts and liabilities and exelusive of lis property exe nip 
from execution. 


WILLEAM SMITH 


Subseribed and sworn to before me this 7th day of July, AOD 
S74. 
CHARLES FO SMITH. 


dudae ol Prohate 
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(Endorsed:) Filed and approved this 7th day of July, A.D. UST. 
Charles I°. Smith, judge of probate. 


Exuipit 3. HH. K. Mann. 
In Probate Court. 


Sratke OF MINNESOTA, | 
° , ~ SS bs r 
County of Le Sueur, | ; 


Ata regular term of probate court held in and for said) county 

and State at the office of judge of probate at Le Sueur City on the 

first day of July, A. D. 1867, in the matter of the estate of 

352 Jolin Gordon, late of Le Sucur county, Minnesota, deceased. 

This day being the day appointed for the hearing the proof 

of the last will and testament of the sail John (rordon, deceased, 

the said case of John Gordon was called, and George D. Snow, 

one of the exccutors named in said will, appearcd in support of said 
will. 

The affidavit of F. Volmer, one of thie editors and publishers of 
the “ Le Sueur Courier,” a newspaper published in said county, in 
which the notice of the time and place of hearing the proof of said 
will was ordered to be published for the period of three successive 
weeks previous tothe day of hearing,— and it appearing to the satis- 
faction of this eourt threat due notice had been given according to 
law, and no person OP persons appearing ‘oO OP Pose the proof of sila 
will: —> 

J. I. Swan,one of the subscribing witnesses, Was called, and beme 
first duly SWorh) to tel] thr truth, the whole truth, anid nothing but 
the truth im the matter now under consideration, the proof of said 
will, testified iis follows: 


My name is J. WH. Swan. T reside in Le Sueur, Le Sucur county, 
Minnesota. Tam thirty-four year old: am by profession an attor- 
ney and counsellor at law. Twas acquainted with John Gordon, 
deeensed. | Wills present (1) the | ith, dav of May, A 1). IS6G, with 
the said John Gordon when he made and signed his will. Ile was 
then residing in Le Sueur, in Le Sueur county 


The will was then shown to witne ss, Who testified that this is the 
rdentical will that was on the said Lith day of May, A. D. SOG, 
signed by the satd John Gordon, in my presence, as his last 
dood Will and testament; that the signature of the will is) thr 
signature of the suid John Gordon : that the signatureot af eo & 
Swan is my signature then and there written at the request of the 
said Jolin Gordon; that the said John Gordon at that time declared 
that the said instrument was his last will and testament. and 
requested me to sigh the said last will and testament as witness 
thereto: the said John Gordon was at that time in somewhat feeble 
health, but was able to attend to business. [Twas present at the time 
that the will was drawnoup. Ele dietated the terms and conditions 
of the will anid named thie aMiowunts to he ewivell lo cue iF anid the (toll 
ditions under which they were to receive it, and directed the details 


spore 
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and all the particulars in relation to the will and the disposition of 


his property. The will was then drawn up as he dietated. After 
the will had been written he took it and read it over carefully and 
conversed with me in relation to the same. [then understood the 
contents of the will, and the said deceased understood the will in 
its effects In all the particulars: that he was then of sound mind 

and capable of judging in relation to the matter himself 
have been acquainted with the deceased about six months 
ge previous to lis death; had seen him frequently during that time, 
and during all that time had been of sound mind and judgment 
and capable of attending to business and making a will, and. at 
threat time he executed thie will, and the “irre: Wats Stonedk and Wit- 
nessed by myself and BE. Ro Smiaith, his mind was sound and clear 
and understanding good, and he declared the will was in 
edt accordance to his wishes, and Lisp rane dof all lus Property it} 
the manner and to the persons le desired should receive the 

same after his death. 


J. . SWAN 


I. lt. Smith, Ole othe r of thie subsermbing Withesses, Was called, 


and being first duly sworn to tell the truth, the whole trath, in the 
the matter now under consideration, in proof of said) last will and 
testament of Jolin Gordon, deceased, 


My name ds E.R. Smith: reside im Le Sueur. Le Sueus COUnTY, 
Minnesota; my age is thirty-one years: occupation, merchant 
was acquatnted with Jolin Gordon > had known him tor nearly two 
Vers. | Wiis pore ~eit with the “re ssid Jobin Crordon ri or abot 
the Ldth day of May, A.D. TS67, when le executed his last will and 
testament. Tle was then residing in Le Sueur, in Le Sueur county 
Minn. TD signed the will. (Phe will was shown to witness.) Savs 
it is the identical will le stunned as being the last will of Jolin Gor 
don. | signed it at his request and in dis presence and in’ the 
per se Lact of (reorer 1). Stiow and BG if “Will ae Appeared ic bi 
of sound mind: did not appear to be any different from: what he 


had always been when Thad seen him. Tle appeared to be expt 
of transacting byrpsddae = ahiele rstrredine ls | bisee] eornve rsntion with 
him on other subyjeets, and — that he was ofsound mind and capable 
of transacting any business. Te died on the 25th of Mav last 


ER. SMITH 
aaa bExuibir 4. Ib. EF. Mann 


In Probate Court. Special Tern. June oth. 1S74 


} ‘] ‘ ; : ; ' 

tor of this Hist Wil ariel fee~Trateperat oo] 7 Ithte ae © Oy Gpevaeckdd, chee tmeud, cr] 
, . . " " . . : ’ 

the State of New York, by 1. VoD. Tleard, one of lis attorneys, rep- 
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resenting, among other things, that said Chapman, as executor as 
aforesaid, is a creditor of said John Gordon, deceased ; that on the 
Ath day of January, A. D. 1864, the said Chapman duly recovered 
a judgment in the State of New York against said Gordon for 
$4,759.80, and on the 19th day of May, A. D. 1564,a judgment for 
861.64, both of said judgments rendered and docketed in the su- 
preme court of the COUnLY of Kings, In said State of New York, and 
both wholly unpaid and unsatisfied ; that prior to the 5rd day of 
June, A.D. 1867, said Gordon deceased in said Le Sueur county tes- 
tate, and that on or about July Ist, A. D. 1867, his will, wherein le 
named George D. Snow and Pomeroy DB. Clark his executors was 
duly admitted to probate in the probate court of said Le Sucur 
COUnLY, and letters testamentary issued to said Snow and Clark ; 
that afterwards the said Chapman daly commenced an action 
against said Snow as such executor, said Clark not being found in 


this State, in the cireuit court of the Conited States for the district of 


Minnesota, and that such proceedings were therein had that on 
or about the 1th day of April, S72, judgment was entered 

Soo in favor of said Chapman in satd court: against said Snow as 
such executor for 87,711.05, or thereabouts. 

That afterwards said Snow took said judgment, by writ of error, 
to the Supreme Court of the United States for revision, where the 
sume Is now pending. 

That, as deponent verily believes, said Clark has never been a 
resident of this State, and is not now therein and never intends 
taking anv interest In the affairs of said estate so far as relates to the 
settlement or adjustment of claims herein, and that said Snow is de- 
ceased, 

Deponent further says that said Snow claimed in his lifetime that 
neither he -or the said Clark had ever qualitied In the State of Minne- 


sotu us CXecutlors of =r deceased (rordon, and resisted the claim of 


plaintiff in said suitin U.S. court upon the ground, among others, 
thrsat he, sald Snow, had iever qualitied as execulor, and Wiis, there- 
fore, Improperly sued, and that said Clark had fully settled) said 
estate In California. Petitioner further shows that there Were lanes 
iti itd State of Minnesota belonging to the said (gordon “at the time 
of his death prberpne rly lable to prey said claims its well as other assets, 
sald lands being situated in said Le Sueur county and now liable to 
pray sid i bots. anid di protien also “UV that it Is hecessary thi itt) 
administrator ~hould be appolnted of the estate of sat (sordon ice 
substitute for sad Snow in said action now pending in the Supreme 
Court of the United States: wherefore said petitioner prays that sated 
Clark may be removed from his trust as such executor and 
sad that am administrator of said estate of Gordon ma. be ‘lpr 
pointed by this court 
It is therefore ordered that said petition be heard before the judge 
of this court on Tuesday, the 7th day of Julv, A.D. IS7T4. at 10 
o'clock alm.cat the probate office in the borough of Le Sueur, in said 
COUNEV 
Ordered further, That notice thereof be given to the heirs of said 
deceased and to all Persons Interested by publishing il COPY of this 


‘ 


—~—-@ 


, 
} 
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order for three successive Weeks prior to said day of hearing in the 
* Le Sueur Sent  -_ vkly Lhe Wespralper | ritnted aca ptilelistieddt iil 
Le Sueur, in said county 
by the court. 
PROBATE COURT SEAL. | CTIARLES F. SMUTITI, 
3 Judge of Probat 


' | 
biti 


iucdorsed } bile June otha. Isa (Charles Stoith. rthedare | 


probate. 
Exuipiro. El. EB. Mann 


In the Probate Court for the County of Le Sueur and State of 
Mintieseota 


i the Ne sitte a | the bistite of Pons (ronan, Deceused 


The petition of George M. Chapman, executor of the last will ane 
testittient of Monice Chapman, deceased, of the State of New York. 
by IV OD. Pleard, one of lis attorneys, respectfully <lows to this 
court | 7 


That said C*hictpornvarn, as exectitor as aforesard. is a erediter 

oped of sand deceased: that on the dth dav of Januarve DSod. the 

sald) Chapman duly recovered a judgment in the State of 

New York against said Geordonm for four thootrssarned sever lrunedred 
anid iiftv-nine dollars amd crt its, 

2 ISG4. i pUedorment for Se] 4 breothe cof scan thedertrietits retidered 

anid docketed tn the SUpretiv co tot the county of Kas i. th oscited 

Stite of AY \\ York. cutie bret hy Wiper ey bThy) 7 nie tptaisaitintye that 

prior to the third day of June, A.D ISG7. said CGiordon deceased in 

: 
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sisted the claims of plaintiff in said suit in U. S. court upon the 

ground, among others, that he, said Snow, had never qualified as ' 
executor, and was therefore improperly sued, and that said Clark : 
had fully settled said estate in California. 

Your petitioner further shows that there were lands in said Siate 
of Minnesota belonging to said Gordon at the time of his decease— 
property liable to pay said claim,as well as other assets, said lands being 
situated in said Le Sueur county, and now liable to pay said debt. 
And deponent also shows that it is necessary that an administrator aed 
should be appointed of the estate of said Gordon to substitute for 
sud Snow in action now pending in the Supreme Court of the , 
United States. 

Wherefore your petitioncr prays that said Clark may be removed 
from his trust as such executor, and that an administrator of 
said estate of Gordon may be appotnted by this court. 

GEORGE M. CHAPMAN, 
kev of Last Will and Testament 
of | Chapman, Deccased. 


Per LV. D. HEARD, [lis Atty. 


Sratrke oF MINNESOTA, } 
County of Leeriase Kg 


SN, ~~ ~~ 


360 I. V. D. Heard came before me personally, and, being duly 

sworn, doth say that he is one of the attorneys for George M. 
Chapmian, ex'r, &c., In the above-entitled matter: that the foregoing 
petition is true-to the best of lis knowledge, Information, and belie, 
and that the reason why this affidavit of verification Is not made 
by said Chapman is that he is absent from Minnesota, where resides 
this affiant, lis attorney; and further saveth not. 


LV. D. HEARD. 


Subseribed anid sWworh to before Hie On} this first day of June, ISG 1. 
[se AL. | PRANK PH. CARLTON, 
Notary Public, Minn. 


(endorsed :) riled this oth dav of June, A. 1) IS¢4. Charles I 
Smith, judge ot probate. 


exuibpir 6. HL. BE. Mann. 


In the Probate Court 
In the Matter of the estate of JON (r0OnDON. Decensed. 


SrTark of MINNESOTA, | 
Le Nu ii; ( onda. } 


SS 


On reading and tiling the petition of George M. Chapman, a cred- 
tor of sit estate, Pravitio for the removal oft . I}. (‘lark tim Gobic of 
the execators of the last will and testament of satd John Gordon, 
deceused, setting forth that Ga oOrere |). Snow. one of the executors of 
sald will, has lately deceased, and praving tor the appointment of an 
administrator upon said estate, with the will annexed 


> 


GEORGE M. CHAPMAN, EXECUTOR, &¢. ay | 


ot] It is ordered that suid petition be heard before the judge 
of this court on the — day of ——, A. D. 1S74, at — o'clock 
—— 2D., ial the probate office in site COUNLY 
Ordered further, That pablic notice of the time and place of lear- 
Ine sila petition bye elven to said 1. 2B. Clark and all other prePsorrs 
brite =ted by publishing it COPY of this order for three SUCCOSSIVEO 
weeks prior to the day of hearing mn “the —" a HeWspRiper printed 
and published in the county of Le Sueur. : 
Judy of Probate 
exuipir 7. It. be. Main 


Athdai if of Publication. 


STATE or MINNESOTA, ) 
County of Le Nu _ 


oe. 


I. Vollmer, being duly =Waorti, dleposes canned “Vs that the annened 
COPY of notice of time and prlsnee | proving the - therem speettied 
was cut from the columns of the Le Sacur Courier Ga weekly news- 
paper printed and published in the borough of Le Sueur, in’ Le 
Sueur COUNTY and State of Minnesota). and that the same was petals 
lished in said newspaper as an advertisement for a pertod of three 
weeks, cunied thiaat thie fiat priblioation of siitd lye rtisemient Was ride 
on} the fifth day of June. A. |) ISO,y, caniel threat the least publreation 
Was tiade on the 26th day of June, A. DD. PS67, ane that during thie: 
Whole time of said publication he was one of the publishers of sated 
Newspaper, 


a bP VOLMETR. 


Subscribed and sworn to before — this 24h dav of June, A.D 
Sug 
[se AL. | m KH. SMITH, 
Notary Public 
or Attached Notice 


fru the Matter of the Estate of Jos Connon. Decensed 


STare oF MINNESOTA, | 
County of Le Sueur, | 
To Jolin (sordon Luss ll. Williarn Mort thier I; Iss I] Neri ei lis 
Cornell, Margaret (sorcdor bussed] | | 
Smith, ber husband: Jeannette Switt, Anna Marta Phiorapsen, 
Marcus Kouitfen. Harriet Cecelia Snow and CGreorge DP Siow Bare 
hhustare ; Margaret lizsabeth. Plewitt. Thomas Poortes Lewitt. 
her husband: Laura Merrittt and Charles EL Merritt. Jt hes 


ss, 


. > | . : 
husband Jar {, Nar heen (reoore bPathal Woriithern wiridi Vite 
_ . ‘ a , : — : 
NKoitten, Greorge (. Crordon, Agnes Ceordon, Pomerov DB. Clark. 

| ] , "| | | j +} ‘ ’ 
Jolin Cecoredaty { Hig @ peers teas Pisitgierd bia tie Wii cif es ; j ts Peden) 
] . ] 1] ‘ ‘ ; ‘ ’ 
deceised, Uli all Others lltlerested di soe? SElity Cs 


Ata regular term of this probate court held) at amiv otfiee in Le 


238 FELIX A. BORER, ADM'R, &C., Vs. » a 


Sueur City, in and for said county and State, on the third day of 

June, A. i. 1867, the last will and testament of the said John Gor- . 
don was delivered to this court, and application was made to this 
court by George D. Snow, one of the executors named in the said 
will, to appoint a time and place of proving the said will and allow- 
ing the same and granting a decree of probate thereon. 

Now, therefore, it is ordered that [at | the regular term of this court 
In and for said county of Le Sueur, to be beld at my oftice in Le Sueur 
City, in said county of Le Sueur and State of Minnesota, on Monday, “eo 
the first day of July, A. D. 1867, at two o'clock in. the ‘afternoon of 
that day, proof will be heard by this court in support of the said 18 

will and the execution thereof, and the same will then and 
v63 there be proved, and vou and each of you, and all others 

Interested in the said estate, are hereby notificd that at the 
said time and place you may appear and be heard to contest the al- 
lowance and probate of said will. 

And it is further ordered that notice of the said time and place be 
given to all interested by publishing this order and notice in the 
Le Sueur Courier, a newspaper printed and published in the State 
of Minnescta, for three weeks successively previous to the time ap 
pointed for hearing the proof of the same. 

Witness my hand and the seal of this court, at Le Sueur City, in 
the county of Le Sucur, in the State of Minnesota, this third day of 
June, A.D. 1867. 

[SEAL.] WM. BACON, 
Judge of Probnte. 


; ? 
kexuipir S. TL. BK. Mann. 
Kile No. 105. 
In the Matter of the Estate of Jousx Gonbon, Deeeased. ) 
Petition for appt ofadmurr. Filed June 5, IST7A. 
Order to lear petition for removal of executor and appre of adena’r. : 
kiled June o. 1S7-4. 


Testimony in proof of will. Date, July 1, 1867. 

Attidavit of printer of pub, + wgualy I, 1607. 

Bond of FLA. Borer, adivr. Filed July 7, IS74. 

Athidavit of printer. Filed Jaly 7, IS74 

Order removing ex’r and app tofadmer. Filed July 7, IS7A. 


- fe 2 ~ow™ 


7 


i probate reevister a, (ot predgree 1). 
Sod Exuinir ). EL. KE. Mann. 


STATE oF MINNESOTA, | 
Cuunty of Le Nueva, . 
Ataregular term of probate court held at Le Sueur City, in and 

for said county of Le Sueur and State of Minnesota, on the first dav 

of .laulw. A.D. PS67, in the matter of the estate of John Gordon, late 


Le Sueur, 1h siita COUNTY ; deus used: : R 


-—_— «—2~——" 


. — 


¥ 


| oat 


GEORGE M. CHAPMAN, EXECUTOR, &e. 239 


Whereas John Gordon, late of the town of Le Sueur, county of 
Le Sucur and State of Minnesota, made in lis lifetime his last will 
and testament, and which, at a term of our said court held on the 
first day of July, A. D. 1S67. at the otlice of the judge of probate, 
Was proved and decree of probate granted and admitted to record 
In sald court, and probate eranted lo (icorge D Snow ond Pomeroy 
Bb. Clark, the executor thereof and therein appotuted, amd that 
CGicorge D. Snow and Pomeroy B. Clark having complied with the 
provisions of the statutes in such case made and provided, therefore, 
to the intent that the said will may be well and truly perfortied, we 
do give, grant, and covenant to the said Greorge DL Siow and Pome 
erov B. Clark the administration of all and singular the goods and 
chattels, rights, credits, and estate aforesaid, and do hereby grant 
bite Vou, the said Creorge 1). Snow and Pory, roy 1}. ¢ ‘lark, full power 
and authority to administer all and singular the credits and estate 
of sittel deceasedhw hich te byinn While lie: rive 7 Pcurnel | cat the trimer ad lis 
death did appertain, and well and traly to dispose of according to 

law. 
oie Also to demand, collect, recover, and reeeive the rights and 

eredits of said deceased, and pay all debts in whieh) lie stood 
beotnried, so far as the credits sane estates afore sited will chible vou tw 
do, and having accepted said trust vou will make or eause to be 
tnade a true ane perfect Inventory of all ane singular the credits of 
siitd deceased, canned the same to return or catise to be re trirtied lw the 
probate court of the COUNEV tforesaid on oor before the tirst day of 
October, A.D. TS67, and also to return or cause to be returned te 
the sand court a truce and just account of vour administration tn the 
premises onoor before the tirst dav ot July, Ds67 

(siven titicler miy bisataed canned offienal seal this first dav of July, A. 
I). 167, 3 ; | 

[SEAL | WILLIAM BACON, 
Side of Drolet 


(ny pire Lliiof records of 1 hits 
exuipiy TO.) PE BE. Mann 
In Probate Court, Le Sueur County 
In the Matter of the Estate of Joris Gronponx, Decensed 
On the oth day of June, A. DO ISTA, George M. Chapman, execu- 


tor of the last will and testament of Funiece Chaprian, deceased, by 
one of his attornevs, 1 VLD. Teard, asking for reasons therein set 


forth thasat P’eornne rey Bb. Clark be removed as vectitor of the estate of 


suld John Crordon, deeeased, and that an administrator be ap 
ported 
ith Order made by this court same day tixing Cie 7th dav of 


July, Eve iis thie Litvie anne thy porertncats of} 77 - Sour as 
the pr linece why re ~ate } Litter) Werle Pr bi irel ane consiele red! 
On purge bles ot probate reeistey 


— 


‘Supreme Court of the United States. 


OCTOBER TERM, 1886. 


IN©. 91. 


Keuix A, DokeR, Administrator of John Gordon, 
Deceused., at al.. Appr heryts. 


Grorcke M. Cnuarmay, Exeeutor of Eunice Chapman, 
Deceased, 


L\PPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MINNESOTA, 


BRIEF FOR APPELLANTS. 


W. OP. CLOUGH, 


(ir ' snisel is Apyy Nhitpits. 


OCTOBER TERM, 1886, 


Pecix <A. 


(FEORGE \}. CHAPMAN, keNccutor ot heuniece Chisaperniane, 


\PPEAL FROM THE 


BRIEF FOR APPELLANTS. 


(dn) 


of Eunice Chapinan’s will, re 
so? Ni 


stipePetine 


Creorede rr) 


" >. 
eontract 


od suny. 


No. 91. 


Decensed, if al. A py iayts, 


’ 
Por 


STATEMENT OF THRE CASE 


evoutnpr? f 


Litt. 


tf thre 
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S4.750.80. 


op. 140. 


PHE UNITED STATES 


Supreme Court of the United States. 


DoRER, Achiiinistrateor ot odeobyny (rordon. 


MINNESOTA, 


( 
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y Yor . 
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Gordon and his co-detendants having appealed trom 


that judgment to the general term of the same court, 
the judgment was afterward, and on May 19, 1864, 
atlirmed, with costs. 

See Printed Reeord, }). 161. 


On May 14, 1867, Gordon made and published his 


last will. 
See Printed Record, pp. 19-22. 


By that will, Gordon made numerous bequests and 
devises; among which were, one of the sum of $30,000, 
in money, to Harriet Cecilia Snow; another of $6,000, 
in money, to Sarah Ann Kniffen, now Sarah Ann 
Powell: another of a like sum to Georgiana Kniftfen, 
now Georgiana Smith; three small tracts of land con- 
taining altogether one hundred and thirty acres, in Le 
Sueur County, Minnesota, with certain personal prop- 
erty then thereon situated, to Margaret Elizabeth 
Hewitt, and in addition thereto the sum of $2,000, in 


money, to Margaret Elizabeth Hewitt and her heirs; 


and the residue of the estate, atter the pavinent ot 


debts, funeral expenses, costs of administration, and 


legacies, to George D. Snow. 


These legatees, at the time of the making of this 
will, and afterwards, resided in the county of Le Sueur, 
in the State of VIinnesota. 

Gordon also resided in that county at that time, but 
had previously lived in) San Francisco, California, 


where nearly the whole of his estate Was situated. 


The will appointed the said George D. Snow and 


s 


Pomeroy B. Clark, a resident of San Francisco, exeen- 
tors. 

In the bequests to the Misses Kuiften, and in’ the 
cash portion of that to Mrs. Hewitt and her heirs, it 
was provided that the money should be paid into the 
hands of George [D). Snow, to be by him iield and man- 


aged as their trustees, for certain designated periods. 


Within a few days after the making of this will 
Gordon died, in Le Sueur County. After his death, 
his will was presented to the probate court of the 
State of Minnesota for that county, for proof and allow- 
ante, by George 1). Snow: come, thereatter, such pro- 
ceedings were had‘in said court that, on July b. 1PS867, 
the same was duly proven. 

See Printed Record, py. 232, 233, exhibit 3: ‘Die 


237. 238, exhibit 7. 


On the same date the judge of the same probate 
court made out and recorded in a book kept in his 
othee for such PrUPprase, letters Testamentary Th prone 
such will, in the usual form. running to Snow and 
Clark, as executors. 

See Printed Record, ‘De 258. Jou exhibit &. 


The records of the probate court, however, do not 
show thiat either Clark or Snow ever accepted sneh 
letters, or took the oath, Or fave thie breonned required 
from executors by the statutes of the State of Minne- 
sota, or ever filed in that court any inventory of Gor- 
don’s estate, or ever did any other act in respect to the 


estate, under such letters, 


4 


See Printed Record, pp. 229-239, containing a tran- 
script of all the records of that court relating to the 
estate of John Gordon: also, Privted Record, yp. 
221-224, deposition of Jobn L. Meagher, probate judge 
of Le Sueur County, at the time of the taking of such 
deposition ; also, Printed Record, }*}?- S35. S+4, testimony 
of George D. Snow, in action at law hereinafter re- 
ferred to, 

Forthwith, upon the proof of the will in Le Sueur 
County, Minnesota, an authenticated copy of the same, 
together with the proof and allowance thereof, was 
forwarded to Clark, in San Francisco: and was by the 
latter presented to the probate court tor the city and 
county of San Francisco, for allowance and execution 
there, on Aug. 5, T8677. See Printed Record, }p. 
164-170. 

Such proceedings were thereupon had in the San 
Francisco probate court, that the will was allowed by 
it, and letters testamentary thereon issued to Clark 
solely. 


See Printed Record, }}?. 170-177. 


Snow never in any manner appeared in the Calitor- 
rat proceedings except Te recerve ana receipt tor his 
legacy. Simultaneously with the issuance of letters 


testiunentary to Clark, the probate court made an or- 


der direeting that notice to the creditors of Grordon to 


present ther claims to the executor should be given by 
publication in the Daily Evening Bulletin,” a news- 
paper printed and published in the city and county of 
San Francisco, at least once a week tor tour weeks. 


Se Printed Record. }’. Lvi. 


This order was duly complied with by publieation 


in the newspaper designated, during the four succes- 
sive weeks, beginning with Aug. 27, D807, and ending 
on Tuesday, Sept. 24, TSu7. 


See Printed Record, }?. Lf), 


On the fitth diy oft September, IStig, Clark tiled in 
the probate COUrt att Inventory of Grordon’s estate, 
Which had come to his hands, together with an ap- 
praisement thereof by appraisers who had been ap. 
pointed by the probate court tor that pribbprerse, 


See Printed Record, py. VTS-1S81. 


The property included in the inventory. and which 
colnprised stibostentialls the whole of the estate lett by 
Gordon, consisted of real and personal property in San 
Francisco and the Vieinity, 

by Nov. 4. TSOS8. adtmiinistinition of the estate try 
Clark had so far progressed that, on that dav, he 
presented to the probate court which had appointed 
hima, his final accounts, together with his petition that 
the same be allowed by that court, 


See Printed Record, pyr M-198, 


Thereupon the probate eourt directed that the hear- 
Inner Lipreots the sid protition sbicvttled bee hisvd on the seven- 
teenth Tr of November, PSos. and that the elerk of 
said court should give notice thereot by causing notices 
tor be posted rs oat least three peribelic: pelsees am the cits 
anal county, at least ten dives befeore: sapeh Upper teed 
dav, sic'e ording te law. 


See Printed Peecord. |’. J tis. 


7 


(> 


Notice was given accordingly. 


See Printed Record. })}). 108, 194, 


Such proceedings were thereupon had in the matter 
of said petition, that on Dee, 10, L868, the probate 
court made its order allowing and confirming the said 
accounts. 

See Printed Record, py. VW0-205. 


Thereatter, and on the date last mentioned, Clark filed 
his further petition in the same probate court, praying 
tor a decree of distribution, and fora tinal order dis- 
charging him from the office and trust of executor of 
Gordon's will. 

See Printed Record, Di 2035, 204. 

Thereupon, the said court made its order, calling 
pon all persons interested in the estate of the said 
John Gordon, to be and appear before itselfjat its court 
room, on Jan. 11, A. D. Ps60. at an hour named, then 
and there to show cause Whiv an order should not be 
made distributing the residue of said estate to George 
1). Snow, the residuary legatee, according to law: and 
further directing that a copy of such order be published 
for four successive Weeks betore the eleventh day of 
January, T8608, in the * San Francisco Daily Times,” a 
newspaper printed and published in the city and county 
of San Franciseo. 


See Printed Record, pp. 204, 205. 


This direction was duly complied with, by publica- 


tion In the tewspaper mentioned, tor four sucecessive 


weeks, beginning on Dec. 12, 1868, and ending on 
Jan. 9, 1869. 


See Printed heecord. poy. P5207. 


On the date fixed tor the hearing, the court made 
its final deeree of distribution: in which, drone other 
things, it was ordered, adjudged and decreed that all 
the ucts anil proceedings of the sil executor, 
its reported to that court and appearing Wipro the 
records thereof, should be, and thereby were, ap- 
proved and confirmed, and that the residue of the 
estate should be, and thereby was, assigned to the said 
George D. Snow. 


See Printed heecord, }?}?. POT-2OU, 


Afterward, and on lan. T2, P86. the court made 
its further and final order in) the proceedings, dis- 
charging Clark from the exectrttership, the will having 
been previously completely exectited to the sutistac- 
tion of that court, 


itt Printed ie ‘cored, }. 1a. 


Clark's aecounts, tiled with thie probate court, show 
the pavinent of all the Precrtness legaeies herembefore 
mentioned, to the respecnis 7 lewutees, prior tro Ane. I. 
ISOS, 


See Printed Record, py. V6, 197, 


The residue decreed to Georve Do Stow. as residuary 
legatee, had been turned over to him by Clark, prior 
to Jan. PZ. Pst. 


See Printed Record, yyy. 209, 210, 


s 


The indebtedness due from Gordon and associates to 
Chapman, arising upon the judgments hereinbetore 
mentioned, has never been paid, 

No claim based thereon was ever presented to Clark, 
or to the probate judge for the city and county of San 
Francisco. 

A transcript of the judgment was procured by 
Chapman and = forwarded to Snow, on or about 
Oct. 23, 867. Atter correspondence between Chap- 
man and Snow, found in the Printed Record, on 
pp. 22-24, and pp. Y7-LOL, and on Jan. 7, 1860, Chap- 
man began an action at law, in the eirenit) court of 
the United States forthe districtot Minnesota, in which 
George D. Snow and IP. B. Clark, described as ‘ exee- 
utors of the last will and testament of John Gordon, 
deceased,” were named as detendants. 

The purpose of this suit was to obtam judgment 
against Snow and Clark, as executors of Gordon's es- 
tate, for the amount of the Judgment against Gordon, 
With interest and costs. For the complaint in that 
action, See Printed Reeord, fi}? rea a>. 

Upon the tiling ot the complaint In that) aetion, 
summons was issued and served upon Snew:; but as 
Clark was, and remained, without the jurisdiction of 
the eourt, no service of any kind was ride th prernn bine. 
and he never, in any manner, appeared in the surt. 
Snow appeared and filed an answer: among other 
things. denving that he was. or ever had been, exeen- 
tor of Grordon’s will, and asserting that le had never 
aceepted such executorship: had never qualitied himn- 


self therefor, is required hy the <tittites of the State , 


of Minnesota: and had never done any act, as such 
executor. | 

For this answer see Printed Record, yy. 77-76. 

Atter the joinder ot Issue Ihy the Service of this ithl- 
swer, such proceedings Were Pisacl thicat ut the une, 
1871, term of the cirenuit court mentioned a decision 
was filed by the court awarding judgment in favor of 

o> 


the plaintiff and against Snow tor the sum of $7,264.25 


and costs. 


See Printed Record, }’ ry 8 }'}?- 17-18. 


Judgment was thereupon centered against Snow, as 
directed by the findings, and Snow sued out a writ of 
error in this court to reverse the same. 

Betore the writ of error was reached tor argument 
here, and in the vear 1873, Snow died testate: momi- 
nating Edson R. Smith the exeeittor of his will. 

Smith was thereupon substituted as plaintithin error 
In the suit in this court. 

At the I876 term of this court the writ\ of error 
came on for argument; whereupon the judgment of 
the cireuit Court Was reversed, for the reason that the 
same Was One, in form, against Snow personally, instead 
oft being One awainst hina otheially, to be parte in the 
course of the administration of Gordon's estate. 

See report of that case, 05 TS. Reports. p. al. 
For the torm of that judgment, see Printed Ree- 


ord, })}?. 17. 1s. 


Atter the death of Snow, and While the sult Liie'hi- 


tioned remained pending in this court, Chapman tiled 


10 


his petition in the probate court for Le Sueur County, 
Minnesota, setting forth the recovery of the judgment 


mentioned in the Umited States cireuit court, the pen- 


dency of the writ of error trom this court, the fact that <> 

Clark had never qualified in the Minnesota probate 

proceedings, and that Snow, in his lifetime, had denied 

the acceptance of the executorship ot Gordon's will, 

and praying for the appointment of an administrator | 

with the will annexed. | 
For this petition, see Printed Record, yp. 233), } 

2b. 


Thereupon such proceedings were had that Felix A. 
Borer, a resident of that county, was appointed admin- 
istrator, and he having in the meantime duly qualified 
himself by the taking of the oath and the giving of 
the bond required by the laws of the State of Minne- 
sota, letters of administration were, on July a ey 
[I874, issued to him. 


See Printed Record, bP}. 999.931. 


Borer has ever since remained administrator, by vir- 
tue of said appointment. 

The mandate trom this eourt to the elreuit court of 
the United States for the district of Minnesota, in the 
suit) of Smith, previously Snow, plamtiff in error, 
against Chapman, went down in due course to. the 
latter-named court, and was tiled there on sane 7. 1877. 


See Printed Record, yp. 111, 112. 


Nearly one vear atterward, on May 24, 187s, Chap- 


Prictti tiied his petithon it the elreult Court, setting torth 


11 


the prior proceediags in that case, and praying an or- 
der that Borer, as adiministrator of Grordon’s estate, 
show case why he should not be substituted for Snow, 
and the said action be revived as to him, and why judg- 
ment should hot bye rendered vainist Borer, tis such 
administrator, to the extent of assets and property in 
his hands, or under his control, belonging to the estate 
of Gordon. 


See Printed Record, bi}? aya 11:3. 


Thereupon the eireuit court issued an order to 
Sinith. as executor of Snow's will, and to Borer, as 
administrator of Gordon's estate, to show cause whiv 
the relief praved im othe petition heftore mentioned 
should not be granted. 

See Printed Record, Di L133. 114. 


Borer and Smith appeared. andl showed cause: with 
the result that the reef praved for ino the petition as 
before mentioned was denied: the court declining Te 
make Dorer il parts te the <tit avuaiiust lis objections: 
bout, dee dre thereot, the court did direet that jucdginent 
ta prerti thie orjernial titeeditrws oot thy copter in thie stilt should 


be entered as of tenth Lit of July, A. DD. 1871. auainst 


(reorge 1). Snow, ‘on ne Cabpraedes tis eN@etitor oft the 


‘“dast will and testament of Jolin Gordon. deceased 


_ for the st)0n) of serVar thous Wo hraredred and 
* sixty-four dollars and twenty-five cents (87. 204.25). 
‘ anal (‘tosts tine it SIXtV-fWwe de lars siti ~¢ VertVvesiX 


Seoents (862.70). to be paid and entorceed out of the 


* offects of the testator. boli Grordon, deceased, with 


Sdnterest on sand sum of S7.264.25 trom said tenth 


12 
“day of July, 1871; and that said judgment be also 
“ certified by this court to the probate court of the 


“county of Le Sueur, Minnesota, as a claim duly 


o 
o 


allowed and adjudged against the estate of John 


eo 
o~ 


Gordon, deceased.” 
This judgment was entered on Dee, 18, 1878. 
See Printed Record, }}?. 114, 115. 


On Aug. 20, 1879, the bill in the suit now here be- 
fore the court was filed.” In it Borer, as administrator 
of the estate of Gordon: Smith, us executor of Snow’s 
will; Harriet Cecilia Snow, George D. Snow’s widow, 
and Elizabeth Hewitt, Sarah Ann Kniften and Georgi- 
ana Kniffen, legatees in Gordon’s will, as above men- 
tioned, were made defendants. 

The object of the bill was to compel the payment by 
the defendants to Chapman of the amount of his in- 
debtedness out of the moneys which had been realized 
from Gordon's estate under the legacies and bequests 
hereinbefore referred to. 

See Printed Record, pp. 1-15. 


The defendants, Smith. Harriet C. Snow and Felix 
A. Borer, were served with process in the suit, and 
after having interposed a demurrer to the bill, which 
was overruled, filed their respective answers, 

Smith and Mrs, Snow joined in their answer, 


Sou Printed Record, J}? 31-39. 


Borer answered separately, 


See Printed Record, Pp. DAL, 


.? 
les 


The detendants sel ti}? in bar of the relief praved by 
the bill, the proceedings and decrees in the California 
probate court, and in addition thereto sundry stututes 
of limitations which will hereinatter be particularly re- 
ferred to. 

The case having come on for tinal hearing. the court 
rendered its decision. and, afterward, made its decree 
requiring Smith, as George DD. Snow's executor, and 
Mrs. Harriet Cecilia Snow, to pay the plaintiffs debt. 


See Printed Record, uie ther-ti, 


From that decree this appeal is taken. 


ASSIGNMENT OF ERRORS. 


The cireuit court erred in deciding that) letters tes- 
tamentary tor the execution of the will of John Gor- 
don had ever been issued by the probate court for Le 
Sueur County, to the said (reorge lb. Snow, or that the 
said George D. Snow had accepted such trust, or that 
the said Creorge 1). Show bysacd Sever. it any Priadtinie nr, bre 
come executor, or chargeable as executor of Gordon's 


will. 


The court erred in holding that the judgment tm 
the suit at law of Chapman against Snow, entered on 


Dec. DS. ISaS. nie pro tee as ol Juiv 10. S71. was 


4 


of any force or effect whatever, as against the estate of 


the said John Gordon, or that of the said George D, 


Snow, 
III. 


The court erred in holding that the relief prayed in 
the bill had not been barred by the proceedings and 
decrees oft the probate eourt for the CIty ana county 


of San Francisco, in the State of California. 
iy. 


The court erred in holding that the relief prayed 
by the bill had not been barred by laches and the 
lapse of time, and the several statutes of limitations 
set up and referred to in the answers of the defend- 


ants to the bill of complaint, 


The Court erred 1 holding and wdjudving threat the 
estate ot the sila Creorve 1). Show Is lable for the 
claim aor debt owing to the sitll (reorge \l. Chapman, 


eXecttor, 
v I. 


The court erred in holding that) if the estate of the 
suid George D. Snow should not be sufficient to re- 
spond to the full amount of said claim or debt. the de- 
ficiency should be paid by the said) Harriet Ceeilia 


Snow, 


POINTS AND AUTIPTORETIES. 


THE RELIEF PRAYED BY THE BILL, AND AWARDED B) 
THE COURT, WAS BARRED BY THE PROCEEDINGS AND DE- 
CREES OF THE PROBATE COURT Fok THE CITY AND COUNTY 
OF SAN FRANCISCO, 

The statutes of the State of California, detining the 
jurisdiction of probate courts within that State, and 
revulating the (Usposition of the estates of deceased 
persons, by such courts, in soe far as the same bear 


Upon the questions itt COMPEPOVEPSY here. are as follows: 


Bet). Seerion L. That the prema nerare dithvs of the courts 
of probate within the jurisdiction conferred on them 
by the laws, shall be constroed in the same manner, 
and with like intendments as the proceedings of courts 
of general jurisdiction: and that the records, orders, 
judgments sinned de erees of thie site probate eourt ~hisall 
have accorded to them like foree and effect, and legal 
presumptions, as the records orders, judgments and de 
erees of the district courts. 

1242). hal . 4. The per bate coor? shill have power 
to open amd receive the proof of last wills and testa- 
lielits cand to aelrait them te probate: ter errant letters 
testamentary, of aelroinistration, and of cnardianship, 
and to revoke the sane for cause shown, seeordinae to 
law: to compel exeentors, administrators and wnard- 
ans to render an aecount, When required, or at. the 
period fixed by law: to order the sale of property of 
estifes, or bo lomenny te Hiltionrs : Te ore r thie pravtnent 
of debts dne by estates: te order and regulate all par- 
titions of property or estates of deceased persons: to 
compe! the sitts redarece of Wittens: BS U4 Apeprodenl ‘upp rals- 
ers or arbitrators: to compel the production of tith 
deeds, puipers, oF other 
minor: canel ter miske: <u 


’ 


Topertyv of an estate or of a 


‘| 


bother orders as mav be nmeces- 
sary sani bbe r iT the erhere Ine nl the purisdietion evans 
ferred tipreota T 


. , 
his prdentocate ¢*ant 


lt) 


2826. SEC. 12S. very executor, or administrator, 
shall, immediately after lis appointment, cause to be 
published in some newspaper published in the county, 
if there Lye Ole, if not, then in such hewspaper its may 
be designated by the court, a notice to the creditors of 
the deceased, requiring all) persous having claims 
against the deceased, to exhibit) them, with the neces- 
sary vouchers, within ten months after the first publi- 
cation of the notice, to suell executor, or adminis- 
trator, at the place of his residence, or transaction of 
business, to be specified in the notice: such notice 
shall be published as often as the judge, or court, 
shall direct, but not Jess thisen oOnee a week, tor tour 
weeks: the court or judge may, also, direct additional 
notice by pubheation.or posting, 

ln case such executor or administrator resign, or be 
removed before the expiration of the ten months after 
the first publication of such notice, lis successor shall 
give notice only for the unexpired portion of the ten 
months. 

oe. Sec. 129. Atter the notices shall have heen 
given, as required by the preceding section, a copy 
thereof, with the affidavit, or athidavits, of due publica- 
tion, oriot publication una posting, ay be filed: and, 
pron such athdavit or aftlidavits, or tipron other testi- 
niony to the satistaction of the court, a decree shall be 
made showing that due and legal notice to creditors 
has heen viven, canned directing that such decree be «li- 
tered in the minutes of the court. 

oS2s8. See, 150, TPaceclaim be not presented within 
ten months atter the first publication of the notice, it 
shall bre barred forever: proved, if if be het then due, 
or if it bre contingent, it hay bee presented within ten 
months after it shall become due or absolute: and 
worded turther, that When it shall be made to appear 
by the atidavit of the claimant, to the satisfaction of 
the executor and adiministrator and the probate judge, 
that the claimant had no notice as provided in this act, 
ly reason of being out of the State, it bay be presented 
atany time before a decree of distribution is entered, 

5832. See. D4. When a claim is rejected either 
by the eNechHtor or nadlmilnistrator, or the probate judge. 
the holder shall bring suit in the proper court, against 
the executor or cudtoinistrator, Within three months 


— 


a 


after the date of its rejection, if it then be due, or 
within three months after if becomes due, otherwise 
the claim shall be forever barred, 

O834. Sec. 136. No holder of any claim against 
an estate shall maintain anv action thereon, unless the 
claim shall have been tirst presented to the exeeutor 
or administrator. 

S838. See. 140.) The effect of any judgment. ren- 
dered against any executor or administrator upon any 
claim for money against the estate of his testator or in- 
testate, shall be only to establish the claim in the same 
manner as if it had been allowed by the executor or 
administrator and the probate judge. and the judgment 
shall be, that the executor or adtinistrater pay, in due 
course of administration, the amount ascertamed to be 
due. 

A certified transeript of the judgment shall be 
filed in the probate court, No execution shall issue 
upon such judgment, nor shall it create any lien upon 
the property of the estate, or give the judgment eredi- 
tor any priority of pavinent, 

5878. Sec. TSO. The estate, real and personal, 
given by will to any legatees or devisees, shall be held 
liable to the payment of debts, expenses of admints- 
tration, and family expenses, in proportion to the value 
or amount of the several devises or lowacies, except 
that specific devises or legacies may be exempted, if it 
shall appear to the court) necessary to earry inte 
effect the intention of the testator. if there shall be 
other sufficient estate. 

S879. Seco US. When the estate given by any 
will has been sold for the payment of debts and ex- 
penses, all the devisees and lewatees shall be liable te 
contribute, according to their respective: interests, te 
any devisee or levatee from: Whom the estate devised 
to him mav have been taken for the pavirent of debts 
Or eXpenses, and the probate court, When distribution 
is made, shall, by decree for that is oe settle the 
amount of the several liabilities, and decree how much 
each person shisel] contribute, 

5944. Sec. 246. When the accounts of the admin- 
istrator or executor have Lrererny settled, ana in order 
made tor the pavinent of debts and distribution of the 
estate, no creditor Whose claim was not included in the 
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order of payment shall have any right to call upon the 
creditors who have been paid, or upon the heirs, de- 
visees or levatees to contribute to the pavinent of his 
claim: but if the executor or administrator shall have 
failed to vive the notice to the creditors, as preseribed 
by this act, such creditor may recover on the bond of 
the executor or administrator the amount of his claim, 
or such part thereof as he would have been entitled to 
had it been allowed.  Prora/ed, that this ‘section shall 
not apply to any creditor whose claim was not due ten 
months before the day of settlement, or Wlhiose claim 
Wits contingent and did not become absolute ten 
months before such day, 

9956. Sec. Za8. Upon the final settlement of the 
accounts of the executor or administrator, or at any 
subsequent time, upon the application of the executor, 
or administrator, or of any herr, lewutee, or dlevisee, 
the court shall proceed to distribute the residue of the 
estate, If any, among the persons who are by law 
entitled. 


5957. Sec. 259. In the decree the court shall 
name the persons, and the proportions or parts to 
Which each shall be entitled, and such persons shall 
have the right to demand and receive their respective 
shares from the executor and administrator, or any 
person having the same in possession, 

dO77. Sec. 279% When an estate has been fully 
administered, nad if Is shown by the exectifor or 
administrator, by the production of satistauetory vouch- 
ers, that he has paid all sims of money due from him, 
and delivered up, under the order of the court, all the 
property of the estate to the parties entitled, and per. 
formed all the acts lawtully required of him, the court 
shall make a decree discharging him trom all liability 
to be incurred therentter. | 


(x see pal Laws or ( TLE TT PSoo-TSi4. 
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The money Which Mrs. Snow received trom Gor- 
| don’s estate came wholly from the executor in San 


Francisco, and was paid to her by virtue of the admin- 


istration proceedings and the orders of the probate court 
f there. The Silliie thing is true of the HOEY nad prroyp- 
erty which came to George D. Snow with this ex- 
ception, that, when Gordon died, he had at Snow's 
residence in Le Sueur Counts scliie clothing, trunks, 
ane SOG other articles, including il wateh riven to 
Snow, the whole value of whieh was about tive hundred 


cle rilars, 


See Printed Lrecord. }. S4. POSTIMLOUA ot Greorge 
DD. Snow. in action at law of (Chapin Vs, 
Now : |’. ve wnswer of Llarriet (*) Snow to 
Interrogations propounded to her by the bill 
in this suit: jr}. S24, B25, oh prositions of TLar- 
riet CL Show: }>}?. 1m, 1. aecounts of P. OB. 


Clark. as executor, 


The Honey and effects received hy Niro and) \Ors. 
Snow from the executor in California were vested in 
them: as their exelusive property by the laws of the 
State of California, and by the orders and decrees of 
the probate eourt of thirst stite, Those orelers 
and decrees were solemn determinations bya tribunal 
having complete jurisdiction over the subj ef matter. 
und even baving the property distributed: actually in 
Its possession and under its control, that, as agarmest 
theentire world, including ereditoy =. hielrs, devisees and 
leewatecs, Mir. and Mis. Snow were the owners of sueh 


money and effects. rr spectively, 


ry . } } 7 . 
Phie de ‘ree of Chiat peroteate: court. mfriming the acts 


0) 


of Clark, as executor, in paying the several mentioned 
legacies,and assigning the residue of the estate to 
George D. Snow, was an express adjudication that 
Chapman had no interest in, no lien upon, and no 
right to, the money and effects referred to in the de- 
cree, 

See statutes herein before quoted ; also the following 
eases construing such statutes, decided by the supreme 
court of the State of California. 

ln the matter of Garraud’s Estate; 36 Cal. 277. 
Reynolds vs, Bramagin, 54 Cal. 254. 

In the matter of the estate of [lenry [Tudson; 63 
Cal. 454. 


The effect of these orders, decrees and proceedings 
of the San Francisco probate court, Within the State 
of California, is beyond question such, that Chapman 
could not, by any sort) of legal or equitable 
proceeding, instituted in that State subject — the 


money and property thereby vested in’ Gordon's 


legatees, or any part thereof, to the payment of 


his debt. [If such were the effect of these judicial 


proceedings within the State of California, it would be 


similar in every other state of the Umion. the State of 


Minnesota included. 
The (institution of thre lnited States. A rf, iV. 
Nee, /. 


Henee, when these legacies were removed by Mr. 
and Mrs. Snow trom the State of California, and 


brought into the State of Minnesota, they were held 


by them in the latter named State by the sume title. 


POE OO i OLR 8 ete ay wee we tae 
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and with the same absolute ownership, by which they 
had previously been held within ‘the State of Cali- 
fornia. 

No court sitting Within the State of Minnesota had 
any greater authority to deprive them of these lega- 
cles, and award them to some other person clamming 
title under John Grordon, than the courts within 
the State of California would have had. 


Whit else was the deeree of the conrt below, but 


depriving Mrs. Snow and her husband's executor of 


money and property which had been decreed to them 
in California, and turning the same over to another 
Claimant, Whose title thereto had necessarily been ad- 
judged by the California court to be inferior to that of 
the Snows? 

It such il thine eould boa, \\ here Peitist cate ened to the 
process of distribution ot Leste hich estites bee 
sought 7 

Whiv would Chhaapanean, after le had removed the 
fruits ot his recovers te thre State of New Jersey, lis 
pliner ot residence, bye any hore secure of holding thea 
there asagainst sepline cot bye 4 clap \\ hie shoule pprear 
to contest lis rivlit thereto, than were th Shows ter [er- 
tain them within the State of Minnesota’ 

As will be perceived hy it vlanee at the Statutes of 
Mininesota, quoted further on. decrees distributing the 
estates of deceased preersatis have not. in that State, the 
sume finalitv. and conelusiveness, as against all 
parties In interest. as have like decrees within. the 
State of Calitornmia. This. berweverr, Is Merely aobnatter 
of statutory regulation, 


. . . a | ‘ \ 
Bach State is tully enipowered to determine the de- 


" — 
i aaa 
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gree ot conclusiveness which shall be attached to the 
judgment of any of its courts. But because the judg- 
ment of a probate court of the State of Minnesota is, 
by virtue of the statutes of that State, tainted with 
this lack of conclusivenes, that legacies distributed by 
such judgments are, for a period, liable to be recovered 
from the legatees by creditors who have otherwise 
tuiled to realize their debts, it ly no means follows that 
similar judgments, of similar courts of the State of 
California are tainted ina like manner. 

The difference between the policies of the tWo states, 
upon the subject of conclusiveness of the decrees of 
their respective probate courts, becomes manifest ata 


glance. 


While the State of Minnesota has enacted that 
creditors may, within a prescribed period, bring suit 
woulst legatees for the recovery oft the sillhie, the State 
of California has enacted precisely the contrary, by 
providing that, when the accounts of the adiminis- 
“trator, or executor, have been settled, and oan ordet 
‘ade for the payment of debts and distribution of 
“the ostate, noe creditor whose claim was not meluded 
“ao the order of payment, shall have any right to call 
“upon the creditors who have been paid. or upon the 
“heirs, devisees or levatees, to contribute to the pruiv- 
“ment of dis clan.” 


See Nev. 240, above quoted. 


Bat a decree ot distribution of a probate court of 
either of these states is to be accorded the same etfect. 
in the other, iis Within its OWT territory, The effect ot 


il deeree ct distribution oft ‘I Nbitiiesota probate cootnrt 


' is not entitled, within the State of California, to that 
| COnCIUSIVEPESsS, Which sidlar decrees of the probate | 
courts of the latter named State must, hy its statutes, | 
} have accorded to them. Nor, on the other haud, are | 
the decrees of distribution of the California vrobate 
courts to be treated within the State of Minnesota, 
with that lack of conclusiveness Which the statutes of 
Minnesota have aflixed tps the deerees of its OW) 
probate courts, 
The error of the cireuit court in the decree here 
under review, consisted in treating the decree of distri- 
’ bution of the Callfornia court as if it had beei one of 
| il probate court of the State of Minit “otal itself. 
| Il. 
. 
q THE RELIEF PRAYED BY THE BILL WAS BARRED BY SUN- 
PRY STATUTES OF LIMITATION, 
First — [tis presumed that in instituting the present 
suit, C*histpenictin = eounsel bad im mined a section of the 
statutes of the State of Minnesota, whieh was as fol- 
lows: 
f Sec. DO.) Lewatees Table tor debts of testator—to 
. Whit eNXtent, Levintees are table to oan aetion hy it 
creditor of the testator, to recover the value of a lerorsters 
received by them. The action may be brought against i 
' alloor nV ote Or Tore of the leorute ms, fr stieliaetion,. | 
the plaintiff cannot recover unless he shows — 
v . ’ 


Birst — That no-assets were delivered by the execu. 
tor or administrator of the deceased. to lis heirs o. 
next of kin: or, 

Second — That thy Vilue cof site hy iissets bigts bean re- 
covered Ly ~(oliie othe Poeye elite Fo “Me 
Lhe { me i basat such assets are not sufficient te suitisty 
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the demands of the plaintiff: and in the last case he 
Cally recover only the deficiency. 

The whole amount which the plaintiff can recover 
shall be apportioned among all the legatees of the tes- 
tator, In proportion to the mnount of their legacies re- 
spectively, and his proportion can ouly be recovered of 
each legatee., 


Soo Nhatithi x of Minnesota, IN7S. }). St), chap. aa. 


Sut that clause is attended by a limitation in the 
following terms: 

See. 16. Same —apportionment of liability — con- 
tribution. When the heirs, devisces or legatees have 
received realor personal estate, and are lable for any 
debts under the provisions of law, they shall be lable 
in proportion to the estate they hay have respectively 
received: and a creditor shall havea right to recover lis 
claim against a part orall of such heirs, devisees or 
legatees, to the amonnt of the estate they have respec- 
tively received: but noaction shall be maintained, un- 
less commenced within one vear trom the time the 
claim is allowed or established. 


The construction placed pron these clauses by the 
supreme court of the State of Minnesota is to the 
effect that suits can be instituted by creditors against 
legatees under the provisions of section ten, only after 
the indebtecdmess sought to be entorceed shall have been 
established awultist the estite Iyy SOC proper proceed. 
Ing instituted for that purpose, and only within. the 
period of one Vvear after the Indebtedness shall have 
been so established. 

The establishment of the claim. and the entoreement 
of the same wallst the lewatees, cantiot be accomplished 
In the same suit, but the former is a condition prece- 
dent to the latter. 

See Bryant Vs. Lirermore ef at 20 Minin. Reports, 


Pp. Obs. 


an) 


There are two modes by which a claim against the 
estate of a deceased person may be established under 
the laws of the State of Minnesota: firstly by presen- 
tation of an allowance by commissioners appointed by 
the probate eourt for that Purpose: secondly ly suit 
brought ‘igralnist the cxecutor or administrator, as the 
ease Tay be, Whenever there shall have been ith 
omission by the probate court to appoint cotmnission- 
ers to hear and determine claims against the estate. 

Ih this case, the record ot the LeSueur ¢ ‘OUDLY probate 
eourt does biaot show the ppolutinent of such COMIIS- 
sioner. TLence, under the statutes of the State of 
Niinnesota governing probate proceed nes, any ereditor 
of Gordon's estate might have brought an action at 
law against the executor of Gordon's will, had there 
been one, in any court of the State of Minnesota, for 
the PUP prose of establishing his claim: against the estate. 

See General Statutes of Minnesota, IS78, pp. 585- 


O02. chap. 95, 


As Chapman was a resident of the State of New 
Hersey, he iitehit have brouelit nie <uit ucuinst (ror. 
dons executor, lad there boeverny (rlie residing in) the 
State of Mitinesota, for the prULPprerse Di establishing his 
indebtedness awalnst (Gordons estate, in the cireuit 
court of the United States. 

The action at law heremmatter mentioned, which was 
actually brought I\ Chaprian, miav be usstimmed te have 
been instituted tor that pri P prensa, 

Dut, a suitet that character would have to be one 
avullst the executor im his offteral : ch pri ity, canned beer coon 


fitpedt aT its Seen} ne Te thy Phiee Ter ¢ =titelistiment 7 the elabun 
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as one to stand upon a footing with other adimitted 
Claims against the same estate, 


Soo Niaiih Vx. Chapinan, above cited. 


Butlatter having established his claim, according to 
law. he was limited to the period of one vear there- 
after in which to institute suit against Gordon's lewa- 
tees under the provisions of section LO above quoted, 

It he should suffer more than the period of one 
vear to clapse between the establishment of the clatm 
by judgment and the institution of the suit against the 
legatees, such suit would be barred by the provisions 
of section 16, above quoted, 

This is precisely what happened. Assuming Snow 
to have actually been executor, as the cireuit) court 
found, and consequently subject to be sued as such, 
judgment was rendered awalnst litt dn the first mnstanece, 
on April 19, 1872. 


See Printed Record, |. 110. 


The present bill, however, was not filed until Aug. 
20, ISTO, notwithstanding the thet that the detendants 
were, at all times, residents of the State of Minnesota, 
and within the jurisdiction of the court, 


Soe Printed Record, |. l. 


lt is true thrsat the judginent hrentioned Wiis Cerrone 
eous In form, because it directed the collection of the 
clebt from, Shows yn rsonal estate: but notwithstanding 
that thet. the suit was one which had been brought 


ugvulnst hit ts eNecutor: sania the judgment appeared 


pron Its tetere Tee ie Corie Which established the eXistence 


> 


and amount of an indebtedness due. not from Snow 
personally, but from Gordon, 

Hence, while the forme of that judgment Was such 
that it erroneously waive i rennedy hore nst Spe prert’ 
sonilly, it was also one which afforded a collateral 
remedy aoadist the assets of the estate, by proceedings 
under the provisions of the statute upon which the 


present Dill is based. 

If the present bill, instead of having been withheld 
until the latter preer't of the Vveur IST! had been exhibited 
the day after the judgment of IS72, and had treated 
thist judgment is the judicial establishment of the 


clam weaihist (rorcdons estate, breow evutli it be site thicet 


the suit would have been premature ? 


It Is itlse trie that. somewhat miore thin six rarithis 


subsequently tor the Crier cof Ubycat jueclortin nt, to Witoon 


October ZO, IS7T2Z. Snow pertected his writ) of error 


lout it is bieot 


’ 


from this court to reverse that pucderrent: 


the fact. moris itanvwhere asserted upon this reeored, 


thiat TTT AY sHpersed as of the enforcement of that judy 


rent Wis obtained. 


"That judgment re rrasetrpedt it Teotvores Teor DPppenre than five 


vears after its entry, subject. during all that period, te 


enforcerne nil yy all the Phievittin provided ley ban - copper eof 


Which Wis, of cotrse. sult again ce Lares; 
me ee | : 
Aneel, it niust tee further beorte tn nitmd. de this eon- 
nection. that the lewactes, whieh it is here soneht te 


reael, basacd cada uel beecseny tn thie disemeds of the leecrsa tens - 


for the pertod cof Depend than Try ren Years bres Peon thy 


entry «of threat puetornne rit. 


Hence, atter the expiration of the period of one year 
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from April 19, 1872. all right of recovery trom the 
legatees was completely barred by section 16, above 
quoted, 

If,at any time after the entry of that judgment, 
Chapman had begun suit against Gordon's legatees to 
enforce his debt, how could they have objected, either 
that the form of the judgment was such as to make 
Snow personally able, or that a writ) of error was 


pending, there being no supersedeas 7 


Chapman's case, under the second judgment, ren- 


dered in the vear IS78, wane pro fine, as of a designated 


date in the vear I871,is no better. [t is even worse, if 


possible, Assuming Snow to have been really executor 
of Gordon's will in his life-time, he certainly went out 
of office in the vear 1873, at tlie date of lis death. 

The judgment rendered inf IS78 was purely an of- 
ficial judgement. It did not declare that Snow, as an 
individual, owed anything to anvbody, whatever; but 
merely, that John Gordon's estate had, outstanding 
against it. specified Indebtedness, 

It needs no argument nor citation of authorities to 


demonstrate, that a purely official judgment, against 


an otheer who has been dead. and consequently out of 


othece, tor five Vears, can have no toree or ettect, what- 
ever, originating at its date, 

Chapman's counsel and the court below tully recog- 
nized the truth of this proposition: hence the attempt 
to make the judgment one, not of the date of its ren- 
dition, but ot a diate Which bysael occurred sceVell Vears 
before, 

Ifthe judgment of S78 is te be regarded as having 


any force or validity whatever, itis merely that Chap- 


6 
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my 


man’s debt should be considered and treated as having 
heen established in the Vear Isc. 

Pout. it Is pertecthy hpepearent that. with this etheet, 
the time for entoremge the «clebt aournst Ciordon’s leone 
tees had been running for nearly a vear longer than 
under the original judement, und se stilt wubtst Cror- 
don’s legatees had been barred during the perrod of a 
vear longer than under the original judgment, 

These statutes of limitation, ike the others which 
will he cited below, are laws of prbeny ve ry: and as such 
are as binding upon the federal courts as upon those 
of the State of Minnesota itself. 

Second, — As aomatter both of law and facet, George 
ID. Snow never became the executor of Gordon's will. 
Ne ta particle of evidence las byeeeeny cudeltrecd te shy rN 
that he ever accepted the executorship: that he ever 
qualified himself as such executor: or that letters tes- 
Tadnentary ever were Isstied ter datnan. Snow never hele 
himself outlor represented himself to be sueh exeen- 
for: hot even te C*hisnpeneaseny, The correspondence lye 
tween Chapman and Snow, contained in the record, 
nel hereinbetore cited, COMTI the ~Herestion crt thre 
part of Snow that he litself was exeeutor, 

( "Dicapenenaany never sueled ae ssa biitn as suelo: and se far 
ts the correspondence or the evidenee shows. never 
=] pposed bittey tor bre seth bier tn thet « pte TTA , diy the 
Conrrary, ( ‘Hiaepernaen riichtudfeest I\ solly lit ters Hipelens ad FD 


as his agent for the recov ryt thy debt. Dut Stow 
never accepted stich emioplovinent. On the contrary, 
all the coors Sy Phere ~}) mAs, thicat . reotn the —turt, bye 
placed bittnselt ith citi attit THE saiVerse ter thie clatun. ane 
bps oestiite: cerallist the samc. 


rt thie + baatrpelen ont Cecopedes 


See Priuted Record, py AS-AGS pp TDD. 
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But, whatever may have been Snow's personal con- 
duct in the premises, he could not thereby become, or 
become hinble Tt he treated ts. executor of Gordon's 
will, Under the Jaws of the State of Minnesota, then 
and still in force, the relation of executor de son tort had 
been abolished. No one could make higniself an executor 


by his own act. Nothing could constitute an executor, 


save the letters testamentary of a probate court of 


competent jurisdiction, But no probate court) was 
authorized to issue such lJetters, until the appointee 
had first duly qualified himself, by taking an oath and 
giving a bond forthe faithful performance of the duties 
of the office. 


The statutes regulating these subjects were as follows: 


Sec. 5. Executor de sow fort, to whom liable. No 
person is liable to an action, as executor of his own 
wrong, for having taken, received or interfered with 
the property of deceased person: but is responsible to 
the executor, as general or special administrator of such 
deceased person, for the valae of all property so taken 
or received, and tor all damuaves caused by lis aets to 
the estate of the deccaused, 


See Nlatutes of Minnesota, IST, pp. SD. chap. 77. 


Si l. Letters testamentary, te Whiom Issned, 
When il will Is duly proved nid sil lowe il. the probate 
court shall issue letters testamentary thereon to thi 
executor mined therein, if hie is lewally Cot petent, 
and accepts the trust and gives boned as required by 
law, ; 

See. 2. Bond to be given, condition. verv execu- 
tor, before entering upon the execution of lus trust, 
and before letters testamentary are issued, shall give 
bond to the judge of probate, in such reasonable sui 
as he may direct, with one or tore sufficient sureties, 
with conditions as tollows: To make and return to 
the probate court, within three months, a trae and per- 
fect InVentors oft all woods, clinttels, rivlits, eredits ania 


— 
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estate of the deceased, which shall come to his posses 
Sion or knowledge, or to the POSSESSION ot any other 
person Tor iim: to administer according to law and 
the will of the testator. all lias crowns, chattels, rivhits, 
credits and estate, which shall at anv tite come to his 
possession, or to the possession of auy other person for 
bitin: nel outof the “ithe priv ane discharge all debts, 
levucles eunnad charges, chargeable ‘oti the sillne, Or such 
dividends thereon its ale ordered chil decreed ly the 
probate court: to render a true and just account of his 
dimiinistration to the probate court within one vear, 
and atany other time when required by such court: to 
perform all orders nel decrees of the probate Court, hy 
the executor to be performed in the pedi ise S. 

Skee 4. Bond. when executor is residuary legatee. 
It, however, the executor is a residuary legatee, in- 
stead ot the bonne prescribed iit the preceeding section, 
hie Hay vive to bond dm osueh sum and with such sure- 
ties as the court may direct, with condition only to 
paveoall the debts and legacies of the testator: and in 
such vase he shall not be required to return an ine 
ventory. 

Seen db. Newleet to accept trust and give bond. No 
person tiated as executor dn oa will, who negleets to 
accept the trustpor give bond as presertbed in’ this 
chapter, bor went duvs atter the probate of suelo wall, 
shill intermicdedle or det as CNecutlor, 


The only CHreumistanes . thict cotta possibly be relread 
on to show that Snow had become executor are, firstly, 
that he cansed the will to be proven. and, secondly, 
that there ‘Upper Wpran the records of the probate court 
for Le Sueur county, letters testamentary running to 
Snow ane to Clark. as executors, 

So farias the first mentioned cireumstamee Is con. 
cerned, it proves nothing: since under the laws of the 
State of AMPinmesota. sere Ered Hiterested im oa wall ean 
kD it for sallowsaree, 


’ 


As residuary legates. Snow was directv mterested mn 


its proof, butevendt he presented it tor proof: becuse 


oO 


he was named as executor therein, its presentation for 
proof by him, and its allowance by the probate court 
did not constitute him executorwith authority to settle 
the estate: for the reason, that by the statutes hereinbe- 
fore enacted, he must tirst obtain letters testamentary: 


and he could not obtain them without having given a 


bond and taken the requisite oaths, It is not the proot 


of the will which gives the persons named therein as 
executors, uthority to execute it and settle the estate: 
but the letters Testanientary issued out of the court. 

So fur as the record of the letters is concerned, 
that shows nothing. The records do not show that 
either Clark or Snow ever took an oath or gave a bond. 
Kor the probate court to have issued letters testamen- 
tury to them, for the purpose of enabling them to pro- 
ceed to settle the estate, Without having exacted trom 
them an oath and a bond, and without their having 
complied with such exaction, would have anounted to a 
gross breach of a plain judicial duty. 

[t cannot be presumed that any such proceedings oc- 
curred, The violation of a plain statutory requirement 
by a court of record can not be imputed, without clear 
proof, The presumptions are all the other way. The 
presumptions are, that as no bond was given and Ho 
oath taken, no letters were ever delivered either to 
Clark or to Snow, as authority tor either to proceed in 
the settlement of the estate. Desitles, ony Infercnee 
Which Miiehit he justitied ly the record of the letters 
would apply with equal foree to Clark as to Show, anil 
her Olle has CVver pretended thist Clark ever becune CX- 
ecutor within the State of Nlitinesota. 


The copying of these letters Inte the record Is easily 


f 
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explainable upon the hypothesis of strict pursuance by 
the probate court of the path of its duty. By reason 
of expectation that Snow would qualify himself to act 
as executor, the probate judge undoubtedly prepared 
letters testamentary running to him, and recorded them 
so as to be in readiness for delivery of the same whenever 
lawful delivery of the same could be made. Since, how- 
ever, Snow never qualified himself to receive them, and 
never aequired any right to have them, they were most 
likely never delivered. It must be presumed that thes 
never were, in the absence of affirmative proof that 
they were, 

If Snow were not executor, then the official 
judginent against) him rendered in IS7S8 must go 
tor nothing. A judginent awalnst one, ads executor, ot 
an estate, Who as amatter of fact never occupied that 
capacity, cub hot, under the laws ot the State of \in- 
nesota, have any foree whatever for the purpose of 
binding such estate. Under this view of the case, the 
present bill is the first suit brought Within the State of 
Minnesota against a party who could be properly sued 
to recover any part of the estate of John Gordon, 

but the judgment upon which this suit was brought 
was recovered in the vear TS64: and by the statute of 


limitations of the State of Minnesota, actions upom 


judgments must be brought within ten vears from 


their recovery; otherwise they are barred. 


The statute mentioned is in the tollowing terms: 

Sec. 3. Limitations of actions. Actions can only 
be commenced within the periods preseribed im this 
chapter, after the cause of action accrues, except where, 
in special cases, a different limitation is preseribed by 
stutute. 


34 


Sec. 5. Actions upon judgments or decrees, within 
ten years: 

First, An action upon a judgment or deeree of a 
court of the United States, or of any State or Territory 
of the United States. : 


See Nlatlitles of Minnesota, 1878. }). 707. chap. Ob. 


Third, But, in any view concerning the relations of 
Snow to the executorship ot Gordon's will, this bill 
was filed too late. The action at law in tthe cirenit 
court of the United States was not a personal action 
against Snow to charge him with effects belonging to 
the estate of Gordon. The first suit of that character 
Which has ever been brought within the State of Min- 
nesota Is the one now before the court, commenced on 
August 20, 1878. 

Mrs, Snow received her legacy prior to the vear 1860), 
and Snow received his in that vear. Ever after the re- 
celpt of their respective leoucies, booth Mr. une \I rs. 
Snow clammed the same exclusively and wiversly to 
Chapman; and both of them repudiated any relation 
of trust or confidence toward Chapman, or any other 
creditor Or (rordon’s estate in respect thereto, 

With reference to the executorship, Snow always 
repudiated and disclaimed the Incumbeney thereof. 
Hlenee this bill was barred by the following statute of 


the State of Minnesota: 


Sec, 6. Actions upon contracts, ete... within six 
vears. Within six vears: 

Sith — An action tor relief, on the ground of fraud: 
the cause of action in sach case not to be deemed to 
have acerued, until the discovery by the aggrieved 
party of the facts constituting the traud, 

NS renth — Actions to chntorece a otrust or compel an 
accounting, Where the trustee has neglected to dis- 


charge his trust, or has re} 
or bias fully Performed the 
See Nhatites of 4 Mmnesola, IS78, 

Ot. 


tidiated the 


trust 
Sane, 


relation, 


DP. 707, chap. 


The decree should be reversed, ana Chapinan’s hill 
dismissed. 


WLP. CLovgn, 
OF f vans firy 


; L payne avits. 
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| FELIX A. BorER, ADMINISTRA- 

TOR, of John Gordon, de- 


ceased, et al., 
Appellants, 


Vs. 
GEORGE M. CHAPMAN, EXNECU- 


: ror of Eunice Chapman, de- 
ceased, 


Appeal from the Circuit Court of the United States 
for the District of Minnesota. 


BRIEF FOR THE APPELLEE 
é en 4B4E484 Bs, 


History of the Case. 


This suit is the continuation of the proceedings institu. 
ted in) the Court below by the present appellee, Creorve \I. 
Chapman, executor, &c,, a citizen of the State of New 
Jersey, to obtain satisfaction of a judgment in his favor 
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rendered by the Supreme Court, Kings County, New 
York, against John Gordon. Originally, it was an action 
of debt on this judgment against the executor of John 
Gordon, namely George D. Snow, and the Circuit Court, 
United States for the District of Minnesota, rendered a 
personal judgment against said Snow de bonis proprits, 
which, on appeal to this Court was reversed, on the 
ground that the judgment should have been de bonis 
festatoris, and the case **remanded to the said Circuit 
‘** Court for further proceedings to be had therein accord- 
‘ing to law and justice.” 
See Smith, Executor, vs. Chapman, Execu- 
tor, 938 U.S.,41, and mandate of this Court, 
Record, page 111, filed June 7, 1877. 


December 18, 1878, after hearing the attorney of Edson 
R. Smith, executor, and of Felix A. Borer, administrator 
de bonisnon, of the estate of John Gordon, deceased, and 
the counsel for Chapman, executor, the Court signed the 
following judgment: 

Record, page 115; also, ¢b., page 18. 


‘* It is ordered that said Felix A, Borer, administrator 
‘* as aforesaid, shall not be required, against his objection, 
‘* tobe substituted as defendant as aforesaid, and the mo- 
* tion of the plaintiff for such substitution ts for that rea- 
** son denied. 

** And further ordered, considered adjudged, that judg- 
ment shall be, and the same is hereby entered in favor of 
** said plaintiff George M. Chapman,executor of the last wil 
* and testament of Eunice Chapman, deceased, mune pro 
* fenve upon the said decision and tinding of the Court as 
‘ofthe tenth dav of July, A. D. Is71, against the said 
* George D. Snow, in his capacity as executor of the last 
“will and testament of John Gordon, deceased, for the 
* sum of seven thousand two hundred and sixty-four dol- 
‘Jars and twenty-five cents oS7,264.25) and costs, taxed 
‘at sixty-two and 449, dollars (862.76), to be paid 
‘and enforced out of the effects of the testator, John 
* Gordon, deceased, with interest on the said sum of 
syj2ed.25 from said leth day of July, Is71, and that 


t 
] 
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“said judgment be also certified by this Court to the Pro- 
** bate Court of the County of Le Sueur, Minnesota, as a 
‘claim duly allowed and adjudged against the said estate 
** of John Gordon, deceased.” 


August 20, 1579, a bill in equity was filed to obtain satis- 
faction of the above judgment and for a discovery, and 
after due proceedings, on 

April}, 1885, afinal decree was rendered, and after a 
statement of facts concluding as follows ( Record, page 67): 


“ 1V.—That the estate of said George D. Snow is liable 
* for the said claim or debt owing to said plaintiff,and that 
‘if the estate of the said George D. Snow is not sufficient 
‘to respond to the full amount of the said claim or debt 
* the deficiency should be paid by the said Harriet Cecilia 
‘Snow; and it is thereon ordered, adjudged and decreed 
‘that the said Edson R. Smith, as executor of the last 
* will and testament of said George D. Snow, shall and 
‘he is hereby ordered to pay to the said plaintiff the full 
** amount of his said claim, with interest aforesaid, meluad- 
* ing the said costs allowed him as aforesaid, and also his 
** costs in this suit to be taxed by the clerk of this (‘ourt, 
‘Sand that the said Harriet Cecilia Snow shall be, and she 
‘is hereby, declared to be liable to make (good) any de- 
** ficlency in the assets of the estate of George D. Snow, 
‘* applicable to the payment of said claim, needed to pay 
‘the full amount thereof, Including interest and = costs, 
‘and that she shall and she is hereby directed to pay such 
* deticiency, if any there shall be, to the said) plaintiff,” 
with leave, &e. 

June V1, isss, the defendants take the present appeal. 

John Gordon, the judgment debtor, was a resident and 
citizen of Minnesota (Ree. pp. 1, Ta. ol. led). 

His succession estate) was opened there by his testa 
mentary executors George D. Snow and Pomeroy B. Clark, 
who were dispensed from giving security absolutely °° for 
* the performance of any act connected with any bequest 
“or trust herein created.” The will is dated May 14, 1867, 
He died May 25, 167. The will was probated * on appli. 
‘cation of George DD. Snow, one of the executors named 
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‘in the will,” on July 1, 1867, ‘‘ and the éxecutors th erein 
‘‘ named are hereby fully empowered to execute and carry 
‘‘ out the provisions of the said will.” 

The first section of the will manifestly intended that P. 
B. Clark should be the California (ancillary) executor and 
George D. Snow, the Minnesota (domiciliary) executor ; 
and that inasmuch as George D. Snow was constituted 
his residuary legatee ‘‘after payment of all my debts,” the 
final settlement of the succession (estate) should be made 
in Minnesota. 

Both executors seem to have acted upon this hypo- 
thesis. Clark, upon certified proceedings from the 
Minnesota Probate Court, administered upon Gordon’s 
succession in California as testamentary executor with- 
out security (Petition, p. 169.) He specially alleges 
‘that letters testamentary thereon were issued to your 
‘* petitioner; that a large number of heirs and devisees 
** (exist), all of whom are non-residents of this State (Cali- 
‘* fornia), except John Gordon Clark, aged about nine 
‘* months,” and himself, who are ‘‘residents of * * 
‘San Francisco” (Record, pp. 169 to 195). He then filed 
his final account (196), which was referred to a Referee 
(109), whose report (201) was confirmed, and the executors’ ' 
account allowed and approved (202), then a decree of dis- 
tribution of residue of the succession (estate) property of 
John Gordon, deceased, in the hands of the executor, ** and 
‘any other property not now known or discovered which’ 
“may belong to the said estate (succession), or In which 
the said estate (succession) may have any interest be, 
and the same is hereby distributed as follows, to wit : 
To the said George D. Snow, who is named in said last 
‘ will and testament as residuary legatee ” 


te 


* 
* 


° 
o 


(208), 


January (t, 1860, Clark, under the individual power of 
attorney from Snow, files in Court a receipt for the residue 
of John Gordon's succession (estate), 200, and receives a 
final judgment of absolute discharge *‘ from all further 
duties and responsibilities of said executor,” Ke. (210, 211). 

It appears from this final account of the California 
executor (196), and this receipt of the residue (20%) that 


George D. Snow received the following sums of money 
and notes : 


Ist. As trustee of Margaret KE. Hewitt, two 


a ne &2 000 OO 
6.  B BO iiidde sede cecccsme 1,000 00 
od. Gold coin, worth as admitted 85,277 (p. 70) SST G4 
4th. Mortgage note, int. at 14 pr. ct. per month 

CA. Fettescascen ee Sea penser eT 4.000 00 
Sth. And the legacy to his wife, Harriet C. 

TIT oo: ms wahwrd wo a ieee Oleic ne hme oe 
6th. Legacy to Georgiana Kniffen._...-.---- 6,000 OO 
ith. “© Sarah Ann Kniffen ....-- ve 6,000 00 


And the money thus received by Snow, was at once 
mived up with his own moneys and used tu his own buse- 
ness (Reec., pp. 295, 327, 228, 35, ef seq). 

In addition to these California assets of the succession 
of John Gordon, Snow had in his possession and control 
as executor in Minnesota, the following properties of the 
decedent, to wit : 


Sth. The real estate bequeathed by decedent 
to Margaret Elizabeth Hewitt (p>. 48).2 0-2. 83.500 00 
Mh. Alabama Claims (p. 48). . .......<..<e<- 2,824 82 


SOV d Se 


Making a total of 859,000 and over, allof which is the 
common pledge of the creditors of John Gordon. As all 
his debts have been paid, except what is due to complain- 
ant, the whole of this amount is subject to the lien of 
George M. Chapman, executors’ judgment against the 
succession of said Gordon. 

George D. Snow died in Is723. His executor now admits, 
after paying all debts, but 82,000, the succession of Snow 
owns the realestate ~ * worth $41,415, and personal 


property . = eS worth about S51.570 |?. bh, 


4. 2 ee ee 5 i ae Se a = 4 Sm te 
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Argument. 


The following questions may be raised by the appel- 
lants ? 


First.--Had the Court below jurisdiction? 


Second.-—-Under the laws of California and of Minne- 
sota, is all the property of a decedent liable for his debts? 


Third.—If not, what portion is exempt from his lia- 
bility? 


Fourth.—Can heirs and legatees be paid in prejudice 
to the rights of creditors, chirographary or privileged? 


Fifth.—Was complainant in this case a judgment cred- 
itor of the decedent, John Gordon, as set forth? 


Siath.—Was complainant bound in law to goto the 
ancillary administration in California? 


e 
Seventh.—In what capacity did George D. Snow receive 
the 859,000—assets belonging to the succession of John 
Gordon? 


EKighth.—Is it true in law and fact that Snow was never 
executor of Gordon, and never accepted the trust? 


Ninth.—Is complainant’s action barred by prescription? 


Tenth.—Had the Court below judicial authority to enter 
a judgment against Snow as executor of Gordon, adjudi- 
cating, after Snow's death, nvue pro tune, that the com- 
plainant’s claim was a valid claim against John Gordon’s 
estate (succession )? 


Eleventh.—Whether the Federal Court (while it had 
power to adjudicate the validity of claims against succes- 
sions) had power to administer the assets of John Gor- 
don’s succession (estate) by directing the payment of the 
claim in question out of assets of Gordon, which had 
passed into the hands of the legatees, Snow and wife, by a 
decree of the Probate Court of California? 


Ls at , “ 
ok oe Oe 
cas dell = 
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The Court below manifestly had jurisdiction ralione 
personarum ; the controversy was * between citizens of 
different States,” and the character of the parties is unim- 
portant. It would be useless, we think, to debate the 
question as to the exclusive jurisdiction of the Probate 
‘ourt of Le Sueur County, State of Minnesota. 

Kittredge us. Race, 92 U.S., 116, 7 Wall, 425; 
14 2b., 252; 22 F. R., 466; 92 UL S., 10. 


Both these questions seem irrelevant to a decision of 
this case, but under the statutes of Minnesota it cannot 
be doubted that all the decedent's property is liable for 
the payment of his debts. 

Minnesota General Statutes, IS7s, Chapter 47, Sections 
26, 27, 28, 20, 30, 31, pp. 570, S71. Civil Code, California, 
Sec. 1858. Cal. Code of Procedure, Sec. 1643. 


iv. 


The one great object of all laws relating to succes- 
sions or estates of decedents has been, since the laws of 
Twelve Tables, and now is, in the first place, the pay. 
ment of the decedent’s debts. The will in this case ac 
curately sets forth the law. All rights are subservient 
and must vield to the right of creditors to be paid. | Until 
these rights of creditors be satistied, the heirs and legates S 
cannot be justly paid, The sole exception, which is as 
old as the rule, is the homestead or exemption law, for 
man is not to be wholly sacrificed to the law, nora fortiori, 
his widow and minorchildren—the beveficenm competentia, 
Hence heirs and legatees cannot be paid in prejudice to the 
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rights of creditors, no matter whether they are ordinary 
or common, or secured. 

The old English doctrine on this point applied all the de- 
ceased’s personalty but not his realty to the payment of 
debts; but this distinction between personal and real 
property has been done away with by statute in Minne- 
sota and Calfornia, though recourse for payment to per- 
sonal property must be first exhausted before the real 
property can be made liable, ‘‘ until creditors be paid, 
‘heirs (a fortior? legatees) have no right to decedent’s 
‘* real estate except that of possession.” 

Watkins vs. Holman, 16 Pet , 25. 
Montgomery us. Sawyers, 10 Otto, 591. 


But the question seems here irrelevant in view of the 
great preponderance of personal property over real, be- 
longing to the decedent John Gordon, and passing into 
the hands of George D. Snow. 


Vv. 


That complainant is a judgment-creditor of said Gordon 
can no longer be debated in view of the action of the 
lower Court, upon the mandate of this Court set forth 
hereinbefore at length, rendering a tinal judgment at law in 
favor of Chapman, executor, agatiust George D. Snow, in 
his capacity as executor of the last will and testament of 
John Gordon (Ree., p. 115). 

No review has been asked for, no appeal has been taken 
from this final judgment. It is, therefore, res judicata, 
unfess absolutely null. 


VE. 


Was complainant bound in law to go to the ancillary 
administration in California of John Gordon to get pay- 
ment of his judgment: 


i i ed 
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The acts and doings of George D. Snow show clearly 
that he legally an<d properly opened the succession of John 
Gordon at his /ast residence aud domicile in Le Sueur, 
Minnesota, and obtained the appointment for himself and 
Pomeroy B. Clark, as testamentary executors of 
John Gordon’s last will. This, therefore, is) the seat 
of the main administration of Johu Gordon's succes- 
sion. Here the bass was laid for the accessory and an- 
cillary administration of the succession of John Gordon in 
California. If the mortuary proceedings in the succession 
of John Gordon be void in’ Minnesota, they are void in 
California. If Clark was not the executor of John Gordon 
in Minnesota, it is clear he never was executor of John Gor. | 
don in California. Sublato frelon vila cadil CPUS, 


| Now, notonly was Chapman, executor, not bound to vo 
| to the ancillary succession tn California, but. if lie had 
| £ done so, it would and must have been as a citizen of the 
State of New Jersey, and when he presented his judg- 
ment to Clark, Gordon's California executor, for payment, ) 

and then 10 the Probate Judge of San Francisco, he would 

have been told that the California administration was not 

the proper place for him to obtain satisfaction for his | 

: 


judgment; that the ancillary executor could only pay Cali 

fornia creditors, and as the swecession was entirely solvent 

he must goto the State of Minnesota, to which place, the 

seat of the succession, and to the testamentary executor 

: there, the balance of the funds remaining in the hands of 
| the ancillary executor would be transmitted in due course 
t of law. Probate proceedings for the settlement of a sue- 
i cession is a muivers/tatis juris. A decedent may own real 
and personal property in all the States of the Union, but 
there is only one succession, no matter how many aneil- 
larv (subordinate to the original) administrations there 


oe 
snes: — 


a 


ee ee - 


may be. | 

Story’s Equity, © 585. | 

Storv’s Conflict, SS 2k2, ot | 

Mackey vs. Coxe, 1s Howard, loo od, | 

! | 

4 Hence, if Chapman, executor, had a judgment elaim 
‘ft against such a decedent, and applied for payment to the 


executor of the decedent's domicile in due form of law, it 
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is not only disorderly for this domicile-executor to tell the 
creditor to go to any one of the other thirty-seven States 
of this Union, but is absolutely unreasonable. The Court 
below passed over the point involved in this question in 
silence. It is mentioned by Judge Clifford in the opinion 
of the Court. But their expressive silence then is a strik- 
ing example of the doctrine announced in an important 
case under the commerce clause of the Constitution: 
‘*The Court was silent upon the subject ’—7. e., upon the 
point under discussion—‘‘ a distinct denial of its materi- 
ality would not have been more significant.” And this 
conclusion became res judicata by complainant’s final 
judgment at law upon the mandate remitted from this 
tribunal to the Court below. Hence it is not the, but 
atruth. Res judicata pro veritale accipitur. 


Vil. 


As to George D. Snow’s capacity or character in which he 
received $59,000 of assets belonging to the succession of 
John Gordon. The judgment obtained by Chapman, exe- 
cutor, Was against Snow, asexecutor. The language of the 
judgment is, ** Against the said George D. Snow in his ca- 
‘** pacity as executor of the last will and testament of John 
‘* Gordon, deceased,” and the date is December 18, 187s. 
As this judgment necessarily relates back to before 
and at the date of the commencement of Chapman, 
executor’s, action of debt on judgment, it is conclusive 
on the fact that from the day when Snow obtained pro- 
bate of will and letters of executorship on July 1, 1867, 
Snow acted as executor of John Gordon’s estate in all he 
did in respect to all the assets, no matter where situated. 
So when he received the cash and property herein set forth, 
$59,000, no matter in what form he signed the receipts, he 
could receive them legally only as executor. They might 
be and indeed were so intermingled with his own moneys 
as to defy any identification. But until the debts of John 
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Gordon were paid the assets of John Gordon’s succession 
never could become in law free f1om the lien of his credit- 
ors. Wheeler vs. Wheeler, & Cowen, 34; 1 Atkins, 495. 


Vill. 


The facts of the case are utterly inconsistent with the 
theory that Snow never was executor of Gordon and never 
accepted the trust. 


iX. 


The complainant's action in this case, it is claimed, is 
barred by the Statute of Limitations. But no such cause 
of action as displayed by this bill ever came into existence 
until the final judgment was rendered, December 18, 1878; 
and this bill was filed August 20, 1879, a period of about 
eight months. 


X. 


But it may be urged the final judgment of December 1s, 
IS78, was void for want of Judicial authority to enter a 
judgment against Snow as executor of Gordon, adjudica-. 
ting, after Snow’s death, wune pro tune, that the complain. 
ants’ claim was a valid claim against John Gordon's es. 
tate. This is a broad claim. That jurisdiction attached 
to the original action of debt on judgment was decided in 
93 U.S., 41. when the case was remanded for further pro- 
ceedings and without any direction as to a venire facias 
de novo. It, on these farther proceedings. the Court ex- 
ceeded its jurisdiction, it could only be because they had 
undertaken to decide some question not involved in the 
case. But the judgment rendered was directly on such a 


a | : 
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question; and.as between Chapman, executor, and Snow, 
executor of Gordon, absolutely final and conclusive until 
reversed on appeal. But there has been no appeal from 
that judgment. 

It would have been ¢nuti/is labor in a supreme degree 
to try the case over again, and your Honor’s mandate to 
the lower Court was for no such purpose; but unless we 
are greatly in error, for the exact course of proceedings 
Which was pursued there. True, there was no .personal 
representative of John Gordon substituted as defendant for ) 
George D. Snow, impleaded as executor of John Gordon, 
deceased, plaintiff in error, but his answer to the bill (Rece., ' 
p. 39) shows he is absolutely without interest in this con- 
troversy—a mere supernumerary, redundant and useless— 
a formal, but not a substantial, employed as a mere name. 
His discovery proving this fact leaves him not only with- 
out interest, but without right to deny tlie validity of the 
judgment rendered against Snow, executor of Gordon. 
The doctrine, nene pro tune, is an absolutely necessary al 
provision for the administration of public justice under all 
systems of law. kLrrare humanum est. Actus curiae 
nemint est damnosus. ** The only qualification to the doc- 
‘*trine of nune pro tune in judicial proceeding is that it” 
—that a thing is done at one time which ought to have 
been performed at another-—** ought to be done; that it be 
** done by leave or order of the Court, perhaps in the 
‘‘ presence of the parties interested, and that it be 
‘done to answer the purposes of justice, and not to do 
‘** injustice.” 

State vs. Alverez, 7 La. Annual, 284, Crim. 

Fishmongers ws. Robinson, 54 E. C. L., 70, 
Law. 

Matheson vs. Grant, 2 How., 282, Law. 

Insurance Co. vs. Boon, 95 U. S., 117, Law. 


‘* And even in criminal cases the objection must be sup- 
‘* ported by authority or fail, for it is intrinsically without | 
any substantial foundation.” 
7 La. An., 2s4, ui Sup, 
See also Mitchell vs. Overman, 103 U. S., 62, ' 
Law. 
kw parte Morgan, 17 U.8., 174, Law. 


® . 
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Even if any error was committee in this matter, it 
would not by any means render the judgment void, and 
the error could only be corrected on another writ of error. 
It is too late now to object. 


Xf 


The proceedings in the Probate Court of California are 
binding upon Snow, but not upon Chapman, executor, for 
the latter had no notice and was no party to them; it can- 
not be denied that these proceedings were ¢a rem, but it is 
legally impossible to conclude from this that Chapman, 
executor, Was a party and bound by them, in view of the 
principles of law and procedure announced in Ray vs, 
Norsworthy, 23 Wall, lzs. All the reasoning and all the 
authorities emploved in that case are conclusive in this; 
and it cannot be contended that, because John Gordon is 
dead, and his assets have passed into the hands of his ex- 
ecutor, or of his heirs or of his particular or universal 
legatee or devisees, his foreign or dufersfale creditors can- 
not be paid their debts hy decree of thre Proper Federal 
Courts out of decedent’s assets in the hands of these per- 
sons, even though they hold judgments obtained in Federal 
Courts during decedent's lifetime. The authorities are too 
humerous to be quoted, and Race vs. Kittredge, uf supra, 
is at and for itself quite sufficient. 

Finally, the judgment of complainant bears interest at 
sevell per cent, prer CUPPTPtbbnn, but Snow converted the assets 
of the decedent with which the judgment should have 
been paid to his own use. His liability should not there- 
fore be restricted to simple interest on the judgiment. He 
is legally liable not only for interest, but profits. 

May us, Le Claire, 11 Wall, 217-256, Equity. 


This, coupled with the delay obtained by the appeal, 
and the various answers of the parties, as well as the ex- 
treme clearness of the principles of law involved, would 


_ se sienna ap - 
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seem to entitle the appellee to some addition, under rule 22, 
to the decree of the Court below. 


Respectfully submitted, 
CHARLES W. Hornor, 
Attorney for Appellee George M. 
Chapman, Executor, «&c. 


WASHINGTON, D. C., December 4, 1886. 
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EDWARD IVINSON Vs. CIIARLES HE. HUTTON ET AL, &€. 


l Be it remembered that heretofore, to wit, on the P1th day 
ot December. A. 1). ISS2. there Wiis tiled inh thie clerk = oflice 
of the supreme court of Wyoming Territory a transcript in the 
words and figures following, to wit: 
TERRITORY OF Wyoming, | 
° ‘ s 
County ol Laramie, } 
District Court, 2nd Judicial District. In Chancery. 


Epwakb Ivinson, Complainant, 
ix, 
Coances Il. Herron and Joseria M. Caney and R. Davis Carey, 
Co-parthers Done Business in) site Wvonine Territory trdiede r thie 
linn Name (| J. Ml. Carey AV brother, Dete mdlants. 


To the honorable Jacob 1}. olair, judge of sald court, in chanes ry 
sitting: 

Your complainant, adware Ivinson, at Albans COUNTEYV, W voming 
‘Territory, respectiully Stites to VoOUur TOhor that heretotore, to wat, 
on the Lith day of April, A. DO ESTS, at the town of Laratite City, in 

said county, the said defendant, Charles TL. Hutton, in pursa- 
y anee of an aereenpent before that time entered tite by and 
between the said defendant Pbutton and vour complainant, 
and in settlement of the affairs of a certain partnership business 
carried on by said Ivinson & Platten prior thereto, in) Which 
business said Ivinson, vour coniplatneant, anid said deter 
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Fourth. The northwest quarter of se ction of section clelt, in town- 
north, of range seventyv-four west. 

hifth. Phe southwest quarter of section eight, in township four- 
techn north, of range seventy-four west. 

Sixth. The south half of the northwest quarter and the north 
half of the southwest quarter of section thirty-four, ini township 

seVvellleeh Thortin, of range seVenty-live West, 
‘ Seventh. Lot numbered eighteen, ino bloek e. hundred 
and ninetv-one, as laid down and described on the U.P. TR. 
plat of Laramie C1iy, and known as the Pacific hiarket. 

Riehth. One hundred and <IXtv acres of land, with the slaugliter- 
house and buildings thereon, on the west side of the Big Laramie 
river, OP posite Litre | itv, “lid belle the Property yuit-claimed Lo 
sald Charles Elutton by Coe A Carter 

Ninth. Phe ranch and claim known as “ Dirty Worn — 2 
situate on Willow creek, Opposite Sie Bidine station, on the U.P. R. 


> ‘ ¢ | - | ae | i. ae a t | .y 
i. Witil fie’ PULL s Ah COLrPTrais THCPrCON, 


, 
; 1?) ‘ } “ft ee 
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Penth. The ranch and claim known as“ Fish Creek ranch. situ- 
’ ' ’ s* ie | ; ' o at ’ : * . . *1) . 
afe at the heud ol Isli CTCOK, al the old site of Lathrop s mall, with 
the buildings l eorrals thereon 


Rleventh. Phe ranch and claim known as the California or Me- 
Greeve ranch, situate on the Big Laramie river, about thirtv miles 
uptherivertrom: Laramie Citv, with the buildings and corrals thereon, 
subject however to a condition thereunto written: That if the said 

Charles TH. Tatton, iis heirs or representatives, shall well and 
5 truly pay, or cause to be paid to the — Edward Ivinson, his 
heirs represeltatives, a certain note of hand of even date 
herewith, stgned- by satd Charles EL ILutton, for the sum ot 
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above-mentioned note should have b 
S17.618.66 instead of the sum of S]3.082 
S1056.12.and that under said agreement 
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complainant further states to your honor that on the 3d day of 
March, A. D. 1879, the said supreme court of the Territory of Wyo- 
ming issued its mandate to the said district court commanding 
said court,among other things, to enforce the said decree of the said 
district court of the 2nd judicial district of said Territory, as in and 
by said mandate now on file in the records of said court will more 
fully appear; that said deere, first above mentioned, now remains 
fully confirmed and of full foree and effect and wholly unsatistied 
and unpaid. 

And your complainant further states unto vour honor that on or 
about the dist day of May, A.D. 1877, the said defendant [utton and 
your complainant entered into an agreement in writing, In which 

ssid agreement it was stipulated, among other things, tiat 
10 the said Plutton should pay said Pvinson the sum of five thou- 

sand dollars Ol) or before the | xt day of August, A. 1). ISca, 
In full satisfaction and discharge of all clatms and demands of your 
complainant against sald) Putten up to said date, save and except 
only the amount that might be decreed and djudwed to be due said 
Ivinson from said Efutton in the said suit before mentioned, then 
pending in the Supreme Court of the United States, and it was further 
provided and stipulated in sealed avrecment thacat your complainant 
should. upon receiving said sam of money from said) Tutton, exe- 
cute anil deliver to sual [futton releases ania discharges of all claims 
against him, and also to deliver up to said) Tutton said above-men- 
thor 7 hote for S15 5S2.504, and also to cance] ane discharge of record 
the said mortyage deed above named, as in and by said agreement 
Will more fully appear, a trae copy of which said agreement is hereto 
attached marked Exhibit “DO and made a peel hereof, 

And that vour complainant did, after receiving said sum of money 
from said Tutton. in pursuanee of the terms of said contract, and on 

or about the 6th day of October, ALD. IST7, deliver up to said 
1] Hutton the said note for SIS 582.54, ane did’ cancel and dts- 

charge of recor | the sare hiorivage den dL: Louat Vour complain 
ant further states that if was expressly agreed by and by tween said 
Hlutton ane Vour Conny fertncant an seated reetnent last above men- 
tioned that the release erven, thre vIVing Up aot sald note and the 
discharge and cancelling of satd mortgage of record, and aaa anid 


, . : wee ; . _ 4 
all acts done in purstuaece of the terms of said contract. should not 
. * ‘ 41 a } 4° ' ‘ . . . . 
In anv Wav or taanner etfee ie orights of the said) parties in said 

: , ' : +» ] | ] | ] o 
Sull above mMechtloned, ane s romdied pet (ischareve or relenuse thie sited 


" ’ awe ‘ . + . . y " ] : ' . , . . 
Hutton frome paving any sumoof money decreed to be paid in said 
» ’ ‘ } 7’ * ' ‘ . . 
sult bv the Supreme Court the United States of Amertea, and 
| 22 ‘ —— se oa ‘ . ’ 4 . — .. . } . 
Should bot i anv wa Hits of said [Ivinson im eollecting 
: | ’ er ,,) ? ’ “a? o #f : sae } 
the said amount and dn enter Sthe paAVinent ob sald re-formed note 
? wedey , } 4 '% . . sa 9 , " oe ; . 
and mortvage. And vour complatnant further states unte vour 
. — | ie } 7 , ot ’ . ; . . ] } “ “ 
honor, Wintle tire said de lant Tfutton has paid unto him the said 


i . o> oo } — ‘ _ ‘ | . j 
sum of S)o.oS2.04. and interes lereon, according to the terms of 


— ’ ’ . . . » 
, ‘ P — "a vod . : Das e 6 i . ' 
Silled Pheote abled Thborirwaes thi ge itil chia other respects rmyiiyv 
i. * ; 1 } } ‘ a7 ’ , e 
12 complied with and performed the conditions of seid mortene 
i i ‘ ° — — 
} ? } } ? } , 
, . ‘hy b., i } } } : 
deed, threat hie iiiis Wireedin Ii} I - hit ‘wheve'Tee). citial a Ttisee!. nye 


still does fail, negleet.and refuse, to pay vour complainant the furthes 
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sum of S 1056.12, and Interest thereon, the balance due Your Cotn- 
plainant on said note and moor eave anid the costs In sated case, and 
hieis failed, neglected, “nie refused, anid =til] lows fail, hevloet, sna 
refuse. to carry out ane conform: to the satd deeree of said district 
court first above mentioned, and that there is now due and owing 
lo vour complainant freon sitll defendant TPbutton on satel note ane 
hiortyage, as re-formed sand corrected hy the said cdeeree of satd court, 
the snid sum of S4O56.12, together with titerest thereon from: the 
}ith day of April, A.D. IST5, to the first Len of pote niber, AL DD. 
IS, at two peer Cent. prer ronetla, cane Interest thereon sinee satel Dst 
day of September at the rate of oO % prer rrotethe. and that me prarl 
of the sume lias ever beeen THe 
And vour Complainant further states te Vou! licoticor threat the sere 
defendants, Joseph Ml. Carey hed 2. Davis Carey, will, at the 
le) thine they aequired some Interest on said: property iemtioned 
in <td mortoage deed, as beeen irasatte rel forthy, ever <The have 
been and now are copartiiers dotig business iisaid Wyoming Perritory 
under the flirt namie ot .b. MM. ¢ arey W Brother: that the last-ranmed de- 
fendants haveorclain to lave, some iiterest in said prenibses deserthed 
In said mortgage deed as purchasers or otherwise, but vour com- 
plaimant states that such interest, whatever the same may be. was 
aequired subsequent lw thie tithe ot tli ie cording ol sited biortoeace 
deed above mentioned and subsequent to the rendithom of the sated 
decree Iirst above Prbecdatbeotue dl. | 
And that sila Interest of sated clete hidlanits, J \l. (ares iV Porcot bas r, 
is subject Th lheeny of the sited biorteaicve satnel cot scoped ede eree, ated that at 
the time they acquired sueh interest, amy, they new have in or te 
sald preniises, canned pertror thereto, thev, said tast-mamped def bedatits, 
did well know the faet that sated deeree first abowe mentioned liad 
been rendered by said court, and the facts heretofore set forth in 
i. lation thereto, and dtd wel: know thot said contract above 
| | rhreditiony 7 hive boeeetd Pypceedes autied tetitereed Trite: bev qaped between 
sald Ivinson and PDuttom, and did’ kKinow the cotmtents, stipu- 


, ' ' ; ; ' 
lations, ulied lerhiis Ol sibel aereetuent, as tierediibetore set forth, and 


did well know that said miorteawe was discharged and caneelled= on 
pus tbetdies Ol sailed hoe dent, abd ableh We Krnow that the aise sure 
: 1] . | ] ie \ } , . ’ scat y? 
Mevol sale hiortvagve ala hot pany Way «ties  Lledbeod sited triortoiasg 
. *% ’ ; } ' 

SOP sibled Go Ve-clescritied perets jst = Teo Thue bel gateveotarat cot scaded ede 
cree of said of sae? court, ole that this diel Ktrow that it Was nereed 
} . ] ’ ea’ re 1] ‘* " ' ei , , ae i ’ 
Vogbied bet Weel sap Itton WN sstle 1 thin lhe sated addisechiaryg 
. ’ ¢ } ‘ ‘ ; ae ; 
bhoer scblel Dhiortoaiee abiel thie Gi eeUpe sitled pleats (po siide] ‘aa cone stpeotnted 
in) PhoW se efleet this rielits ol sale 1 \ hor to enforce cp Peeper lemse 

7 t sat " ve | j 
“bleh Trbortvagve as Peelortibed atic ¢ Ie eh TOV ssbled cheacree fay dh lecres 
of salad court, abe thatsatd deledidants | Bil Kriowleelore: copped poties 

»} ! 
of all the facets lheretmbefore set forth pe | ! reed 

5 ; , , 

wv rielit= lbp abled tee sale permed ses JTi = (] Prpeorteriieve’ adese] al 

: ; i 

leorasminels. Tlieerec Torys i- wriaee ‘ ’ j rif ~ \ aT i 
= , , , 
le re'tepeagy te\ tive =frpet ri P - sal . , ‘ + sa] 
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that the defendants, Charles H. Hutton & J. M. Carey & Brother, 
may answer this said bill, upon their corporate oaths, as fully and 
completely as it specially Interrogated thereto, and that an account 
may be taken by and under the direction of the honorable court of 
the amount due the said complainant upon said note and morteage 
as re-formed and corrected, and upon said decree first above men- . 
tioned and the costs and expenses of said suit,and that the de- 
fendants mav be decreed to pay said amount so found to be due 
your complainant, together with all acerned interest and oll costs of 
said suit first above named, bya short dav to betixed by vour honor, 
and threat snd defendant Ilutton be ordered AY decreed Lo do and per 
form all thines nated nia =e forth 1) sid decree first above 
14) mentioned, and that the same bn wholly carricd into effect ly 
ssid day lixed by Vour honor, and that in default thereof 
that the sutd above-described mortgage premises be sold under the 
direction and decree of the honorable — to satisfy the hotel die 
Your complainant on sald note, mortgage, & decree, tovether with 
all costs of suit as well as the eosts and CN PeTISes of the suit ‘il bar: 
nie threat. Upon such <nle bene rricnal : that the defendants, sine each 
and every one of them, and all persons claiming by, through, or 
under them. or either of them, be forever barred and foreclosed of 
all right, title, Interest, claim, demand, and equity of redemption 
Whatever of, in,and to satd above-deseribed mortgaged premises, or 
anv pur there of, 

And now may it please vour honor te grant unto your complunant 
the writ of subpcena of the Territory of Wyoming, to be directed to _ 
the ead (‘hharles 1] Lliutton K Jose boli \I. Carey WV Lt. Davis Carey, 
copartners doing business in Wreomine Territorv under the firm 

name of J. M. Carey & Brother, comuranding them and each 

ly of them to be and appear before this honorable court at a day 

| todaw,and then and there full, 

trlle, sania uu rfect answer mike to all ane sthetuiar the por Hitses, anel 

further to stand, to pertorm, and abide such further order, direction, 
ania decree herein as to this honorable court shall seem meet. 
BROWN & BROCKWAY, 


TTT px ool de ifeiy's 
/ j 


Ternnrrorny or Wyoinea, | 
Comuty of Mhany, } 


2 4 } _ } sonew feared cheat , ' 
Ralward Tvinson, bene tirst duly sworn. on oath saves that he is 
] . . ¢ | } be4 ] — } 
the: comppiainant Th Cale PMV e-@] cit suit thisat he lists rene the 
, vee a . ’ » } ' ’ ' 
‘ ; + P . 3 » . i n * i » ee = | ; 
foots Poop dyer Lebd i Geb Cann py | | i ATIOWS be Contents thy revood., chtbed CUlaat 
“a? . Siwaee , Ox 14°?) le - . »,? ' ] . ‘ »* 
trie siLTile 7. ©8 tgs T 7% si ATI Meat eryy rr fb Lie i= ff? Ti pepse biicl ters 
} . — © oa © ’ +? Te 50"? , 7 »? ’ ry t : . ? + | " ‘?* »* 
| pervs 1} si sdie'e (ii iidi  eidel j i i j i i q*] j ita cis TOd TL hepse Pricl i¢‘is jt 


believes it tor Loe Trile, 
E. iv IASOR. 


ISi°! 


l 


PNOTARY SEAL. | t oe eee. 


EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL. &€. 


Kxuinir * AL 


bah 
t- 


S15 5S2.5-4. LakaMin Crry, ped 11, IST. 
lor value received, | promise to pay Edward Ivinson, or order, 
oli or before the first lity of September LieN I, thie stun ot thirteen 
thousand five hundred cighty-two dollars and fifty-four cents, with 
Interest at the rate of two per cent. per month till paid: ame if said 
sum of money and the titerost is not paid on or betore the said first 
day of September, ayree lO paV Ole per cent, per trhotithe catter thrat 
date, In addition to said two per cent. until pare, 


(Signed) CHARLES Hl. HUTTON. 


exon“ Bo 


Know all men by these presents that [Charles TL. Hutton, of Lar- 
amie City, in the county of Albany, in the Territory of Wyong, 
lor anil in) consideration of thi stun ob twe nty “Ved throtscanel dol- 
lars tome dn hand well and traly patd by Edward [vinson, of same 
Laramie, the receipt Whereot I hherelyy nek now doe a dle, hy these 

presents, bargain, sel], SSO, shi put elalnn thhites thar =the 
1S) edward Tvinson, lis hems and assigns, forever all my right, 

title, Interest, claim, catncl detraned lth ane to the following 
mentioned and deseribed lot-or parcels of land situate in said county, 
to wit: 

First. The southeast quarter of section twenty, In township: six- 
teen north, of rallye Seventy ‘three west : 

Socom. The rortlresast quarter of section erorlpteaenn, it) townstiip 
fourteen north, of range seventy-four west 

Third. The southwest quarter of section twenty-two, in township 
seventeen morth, of range seventv-four wi 

fourth Phe northwest yn Pherad sechpony rer tat, lt) te Viistilye beetll 


tech, thorthy., OF rative severitV-boeur Weel 


° ? ) ’ ; 
| 4 ; ‘ ’ , : »* . P " } ‘ . 5 ‘ys ‘, ‘ 1 . 
itt! . Phie SOVLIL TE West | ire ‘Pi * Lieoty oe 8 i] il Teo\y a™=i5} } peelhl 
" } ; " »,* ; 
teen tort, oF rative seventv-fous - 
“= 1) ' +} Thy sat) | ly ’ | ’ ; .* ’ es " . . 4 = ef | | 
“al j sam” SS PtE : Eeesan “See oie. BB) gee. i i ithed til thoi j bill 
: 
Ol th SOUL Wes eptlel ra) ‘ i ' i-tilte s tli 
| ; 
tee Worth, ob radiwe sey 
‘ 
Seventh. Lotn bnedred ane 
; ; , 
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miles up the river from Laramie City, with the buildiigs thereon ; 


to have and to hold the aid) granted premises, with the appurte- ¥ 
hances, to him, the said Edward Ivinson, his heirs and assigns, to 
his and their only proper use and benetit forever : | 
21 Provided, however, and these presents are given upon the 
condition, that if the said Charles If. Hutton, his heirs or 
representatives, shall well and truly pay or cause to be paid to the 


suld hadward Ivinson. his heirs or representatives, il certain note of 
hand of even date herewith, signed by said Charles Hl. Hutton, for 
the sum of thirteen thousand tive hundred and cightv-two dollars 
and fifty-four cents, according to the tenor thereof, and shall also pay 


and discharge a certain note of hand, dated August 29th, S72, signed t 
by said Putton & Ivinson, payable to Edward Creighton or order ‘ 
for the sum of twelve thousand tive hundred dollars, in’ twelve 
months trom date, with interest at twelve per cent, por annua, nid 
shall save the said edward ivinson harmless by reason thereof, 
then these Preschts shall he votd anid of ne cllect : otherwise to re- ) 
mainoin full foree and virtue. 

lh witness whereot T have hereunto set my hand and seal this 
eleventh day of April, A. 1). IS7@3. 

(Signed) CHARLES H. GUTTON. [sear] 


Signed, sealed, and delivered in presence of— 
A.G. BW AKIN. 
SW. DOWNEY. 


ER ty 


~ 


3 Tenkirony or Wyoming, | 
Connuty aot Ahany, j 


x A. 4s. Swath. ad hoary public Within ane for the COUTLEY “nie 
Territors chieay seitel, been Ty (‘9 rtity thi it onl thie 12th dav ot April, 
A.D. ISTS. before me personally appeared Charles TL. Tatton, and 


] = } + | = TT eareced s ‘ i. ‘ ] ‘ . 
LUA TLOOW ered Like? PPro WEitihhe to toe This act ane dood and lanl 


} 
i 
‘ BS wy = = tl »’ 1} obi o,f} ») ] 
1 1 POLI Dp cde pereldli soue. Seueuseut tae 


[| NOTARY SEAL. | A. 43, SWAIN. | 


Notary Public. 0 
: i 
ridorsements q 
Mort if | 
(Jliartes 1] i] litte to lodward [vinson. 
‘ - 
This instrument was filed for record on the 12th dav of April, 
A. DIST, at 5 oelock pom, and duly recorded in book A of mort- 
vages, page Te 
: 
Sponed ) . 2p, Pee 
Recorder, Alhany Co... W. T. 
— 
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Exninir “CL 
[he eree. 


Territory of Wyoming, |. 
County of [/any, j naif 


District Court. Second Judicial District. i I: juity. 
2 Epwanp [Ivinson vs. Cirances UL. Tbeorron. 


And now, on this fourteenth day of February, IST 4, it being one 
of the regular days of the Febraary termi of said) court, this cause 
came on to be heard and determined upon the report of the spectral 
master heretofore appottited te take thaes te “tlnbOny in the Cuse., and 
to report the same to this court, with lis findings thereon: and the 
parties and their counsel being all present. and having been fully 
heard, and having considered the said report and the evidence 
therewith submitted and the exceptions, motions, and arguments of 
counsel, it Is hereby ordered, adjudged, and decreed that the said 
report of said special master be in all respects confirmed and sus- 
tained, and that the contract for the dissolution of the copartnership 
between the said Tlutton and Ivinson, together with all the other 
pRUpers, INStruments, ares hiehits, thotes of besanaed, cunnel hiortvages rise 
and executed by them at that time and in purstanee of them said 
avreemenht tw dissolve, be re-formed and corrected in accordance 

with the tinedines aD sitlel <prechial Piisister aT hits uted re poor, 
24 and that the note of tiand for thirteen thousand tive hundred 

and cightv-two dollars and fifty-four cents, given by the said 
Charles [1 Pbutton ic the =i edward vin Cobh Codd silted eli venth 
day of April, IS4. bier, and thie same ds tered ‘or rf re , +f Lirtelove dd, 
and decreed to be re-formed and corrected so as to read ti conformity 
with the true Intention and agreement of said parties, as follows, to 
Wit: 


S17.618.66 i yt i\ETE 4 ty. Apel Liss, 1S;403 


For value received, | promise to pay Edward Ivinson or order, 


on or before the first day of September ext, the stm of seventeen 
thowusane <1tx biuiedred ereliteen dollars ane <ixntv-six cents, with on 
terest at the rate of two per cent. per month till patd, and af sat 
sum of money and the interest is net paid on oor before the said 
first dav of peternn oer l agree te pRiVo colies prer cont. per t th after 


} 


thraat late. in acdition to sald two peel 


? ' 

Varied + | i] tiie ‘ i! (i}] i! (>| TT) r ; A j ae age Tey 

th 
mal i Ivinson to a ' tt ; i lil I = | oh , | 
2) be re-formicd and corrected, so ) t of 

“sihdd Pe-Tortivcd: tate = i es ti ' } 

bn, 68 5 ' if bi ‘ bdied CeolpsiPued O Feu % itt . a 

; , ' i ; ] 
read trad saidd re-portned bbhow ieriti 


i 

inp the condition thereot instead of 7 

. ’ | ’ ' ’ ’ ’ 

Is further ordered, adjudged, & decreed that the plamititl 
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in this action recover his costs herein, together with lis costs before 


the master, and the master’s fees and charges, and the same shall 
be taxed Iyy the clerk of this court on evidence to be submitted ly 
the plaintitl, and execution shall issue therefor agatnst the cefend- 
ant unless the same paid by lim within sixty days. 

Witness ny hand and the seal of said court the day and year above 
written. 

[Seal of Dist. Court. ] 

Kk. A. THOMAS, 
hy, sedling Sidge ot serv Curt. 


Endorsements: Edward Ivinson vs. Charles TL. IIutton. Decree. 
Filed Mareh 17, 74. J. W. Meldrum, register in chancery. 


wan) Exuibir “ Dp.” 


This memorandum, made this 5lst day of May, A. D. 1S77, by 
and between Charles If. Hutton, of the first part and Edward [vin- 
SOl}, of the Secon purt— 

Witnesseth : That the said party of the first, for and in consider- 
ation of the covenants and agreements hereinafter set forth, to be 
kept anil performed by the ssid perl ot the econ pearl, doth COYV- 
enhant and agree to pay and fully satisfy and discharge a certain 
judement heretofore rendered against the parties hereto and tn favor 
ofone Edward Creighton, whieh said judgment was decreed by the 
district court of the second judicial district of the Territory of Wyo- 
ming, Within and tor the county of Albany, to belong to the First 
National Bank of Oraha., Nebraska, and which was on the 27th 
dav of April, A |) 1Saa. assigned Looohe Henry 1}. Rumeey, and sO) 
to pay ane satiety and discharge said judgment on or before the Ist 
dav of August, A.D IS77: and further, for the consideration afore- 
sald, Which is hereinafter piore tally set forth, the said party of the 

lirst part, covenants and agrees to pay, or cause to be paid, 
24 fo the said peartyoot the second part the Just sum: of tive thou- 
sand dollars (85.000) on or betore the Ist dav of August, A.D. 


Sic. in full satist ind al <charge of all claims and demands 
of the said partyot the second part and the Wyoming National 
Dank against the said party of the first part save and except only 
cLTDV cldladeotildit thi ca be i’ creer une adjudged Ta) bye due from the 
sald party of the first part to the said party of the second part ina 
Certadh sulbl bow prctbedidies 11) Tide SULpore me Court of the Lo riited Stites 


’ 7 . ees. ; * ‘ :. - 9 , ‘ : 
belt Weel] rie? Pull 5 Me bien’ it P ln consideration whereof the said peerts 


! ' } . 
Ol thre seco pa - Pagvrees (oOo release, cancel, filled idis- 
; , , " . " ; } : . . | . on . 
charge a certialh ti wage given bv the sald parts of the first part 
to the said party of the second part. dated the D1th dav ot April, A 1). 
IST3. and recorded in book “A” of mortgages, pages 192 and 193. 
hal , im . . }? sl Ho . . eae . : . 
of the records OF ovttua V Coun y = Voorppivic' lerritory, to which record 
. ‘ , *» ‘ , iy i ° ’ ‘ ? ’ ’ ses? 4 ‘ ] ‘ ] To v eat . ‘ ‘ 
Peierohets o> SOC" E S4Pk G6 ek ge ITIVE, ANd Wile bosiblel nortvarve Wiis 
Intended to Tiderinity and save harmless the said party of the second 
; ’ .. " 3 > } ; . e+ ] . ~ : - 
part. Dw reason oof the obligation therein the judgment first 
2s above hientiotied Was rendered, and todismiiss as settled thesurt 


} } . . . . 
How porallige Tn the adistriet Court aforesaid for the toreclosure 
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of the said mortgage; and the said party of the second part, for the 
consideration aforesaid, further covenants and agrees to execute 
unto the said party of the first prart a fuil sane Compl te release ane 
discharge of all notes, bills, claims, and demands of the said party 
of the second prour't ania the ~iitel W vorming National Dank erchibist 
the said party of the first part, surrendering all bills and motes, and 
especially il jolnt Hote of thre site peerty of the first pecan saniel Pa \I. 
Fillmore given to said —: provided always, that nothing herein 
contained shall be construed in anvwise to etleet the rights of the 
parties hereto in sila suit between Lhbeetik Thea «te yy redinie Ith thie Sth: 
premie Court of the United States. And further, for the s perate 
consideration of one dollar inn daearnel patel, the reer Lp Whereof ms 
hereby confessed and acknowledged, the satd Edward [vinson doth 
covenant and agree to pay to S. Wo Downey, or order, to be credited 
all <ahl Downey's necounts and chetiatids cherchddast thas ~itled 
28) party of the first part whatever sum the sar party of the 
second part may realize frome the sale of certain cross-tles 
furnished under acertain contract with one J. do MeCirevey over and 
nbove lis advances it) Pieoney too said J. I Vet Mreevey, stnotnting Te 
BOSS, with Ihiterest thi reon from the DPSth Tk of Novernle r, A. 
D. ISTH at the rate of two per cent. per mionth., Whenever ti nav 
receive the proceeds of the sa 
eflecting of ~ueh “tile the ste pir oof thre first pearl <tistl] puev or 


| | | , 
leoof said cross tres, unless before the 


Secure thre pra nent of sittel edvattiees tiaede by the sated peerty of the 
<ecotiad pear te thie siti MieCrreeve ts @ a PraferersT tlie evoodh fim Gileope 
sald, in which event the sam party of the second part shall turn 
over to the said party of the first part all of said eross-th and it ts 
especehully understood and erred thisat niet] rreer Ppeeedy cobtatned 
shall be construed to elfect the rights of the poirties treretea or any 
other person or persons With referenee to the pelernppecnet t sabeove 
mentioned or any executors thereunder. save Ll exeept that the 
=i puduennn nt and suehl exeenutrois <br ened red | wie 
ance and inoperative until the expiration of the tine herein 
yd before set forth for the prertor of the cove bits sand 
rerpoehiielts i reed bie beer ceondyt Vy \ bortyst = BYe 
When sald judgments and execeuttons shall be entered amd returned 
cas Pullin sritistied. if said paartyv oor tlie Tis } Thies te ptpgirpe 
have peat the siiline 
Koved its further understood and agi — 
ner for ate Ppapumetion tee Bes 
doexecutions thereunder, - 
Vii = further under ! 
sib avreetietits There 7 
1 (uatidiis chick chetnpctids . I 
ldiward | moony gurned thre scoped lt. Ui] | 
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let itieds 
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30 may be hereafter obtained therein’ And the said S. W. 
Downey, in consideration of the premises and divers benefits 
and advantages thereby secured, covenants and agrees to hold all 
moneys, save and except the sum of $5,541.70, with interest at one 
per cent. per month from November 25th, 1876, that Inayv accrue to 
him on a certain contract entered into between the said C. HL. Tlut- 
ton and one HL. C. Metealf with reference to certain cattle branded 
with the block (11) brand, by virtue of a certain acceptance dated 
September 1th, IS76, and to apply the same on the Judgment first 
above mentioned, in case the said party of the first part make de- 
fault in the payment thereof, in accordance with the terms hereof, 
Col. HUTTON. SEAL. | 
EDWARD IVINSON. SEAL. 
WYOMING NATIONAL BANK, [SEAL 
By EDWARD IVINSON, Pt. 
HENRY B. RUMSEY. aon, 
Ss. WV. DOWNEY. SEAL. 
Witness: | 
M. L. BRANDT. 


or 


Wd 


TERRITORY OF W yoMING, } ae 
County of Laramie, j ap 


Mdware Ivinson, being first duly sworn, on oath says that 

Ol he is the complainant in the above-entitled suit; that he has 

heard read the foregoing bill of complaint and knows the 

contents thereof, and that the same is true of his own knowledge, 

excep us to these matters therein stated lo he Ct) his Information 
ana belie, and as to those rnatters he believes it icf be true, 


EDWARD IVINSON, 


[ hereby (‘4 rtity that Padward Ivinson personally appeared before 
meoon this Sth dav of Nugwust, ALD. IST, and subseribed and made 
oath to the foregoing affidavit, and the substance of the oath then 
and there administered to said Edward Ivinson by me — as follows: 

You do sole manly “Wenr that Vou are the connplatmane in the above- 
entitled suit: that vou have read the foregoing bill of complaint 
and know the contents thereof, suniel thieat the same Is true of Vour 
OW) knowledoe, ( Yeepl aus to those batters thre rein stated tor be On 
Vour Information ania Ly lief, ania iim to these hicitlers Vou by lleve it 
tw bye trile. sO) at It) Vou (avn 

| NOTARIAL SEAL. | CB. ROOT. 
Notary Public. 


Mndorsed on the back of the foregoing complaint are the 
Words “tie therty ye = tollowtne, te wit . 


No. Sb Distriet court, Albany county. Ivinson es. Hutton, 
Bill of complaint. Filed Aug. stho IS7% JW. Meldrum, register, 
Drown atied Brock Wily, COULD S sol ¢ 


EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL, &¢. Ie) 


TeRRITORY OF WyoMinc, | 
County of Albany, j - 


In the District Court, Second Judicial Distriet. In Chancery. 


Mpwankp Tvinsonx, Complainant, 
rs. 
CHanrnces TL. Pterrosx and Josera Mo Carey and Ro Davis Canny, Co- 
partners, Doing Business in said Wyong Territory, ander the 
Firm Name of J. M. Carey and Brother, Defendants. 


The answer of Charles TL. Tutton and Joseph Mo Carey and 

oe R. Davis Carey, copartners doing business in sam Wyo- 
ming Territory under the firm tate of J. ML Carey and 
Brother, to the bill of complaint of Edward [vinson. complainant 


These defendants, now and at all times hereatter saving and re- 
serving unto themselves, and each of them, all benetit: and awed 
advantage of exception Which canoor may be had or taken te the 
Manv errors, uneertainties, and other bhnayo rheetions tn the scared eertil- 
plaints said bill of complaint contained, for answer thereunte, or 
untoso much and such pruart- thereot as these defendants are adviss 7 
Is or are niatertial Or Hecessary for threnna, Or anny of them, te lithe 
answer unto — these defendants, HIS WPT, Say three admit that the 
defendant, Charles II. PLeatten, chick, one the D)th day ot April, \. 1). 
ISa5, Make lis cortain Promissory thootes cof threat dette, sitie lied di liver 
the same to said complainant: cud that ti and by satd mote the said 
defendant Plutton did) promise to pay to the said) cotmplatnant or 
order on or before the first dav of September, AL DL ISTo, the stim of 

SPD. O82.54. and that said tote was eiven to settlement of the 
4 ftir of a certain preurttne rsiitp Polis] iets carried on by ~sie 

Ivinson and Putten prior thereto, aimed the said Exhibit oA" 
attached to the bill of complaint of said complainant is a trae copy 
of said note. 

And satd defendants, further answering, admit that on the sard 
ith day of April, AJ DO ISTS, the said Charles HL Hatton, for the 
better sccuring of the paavinpenit cl sited stilt ob trotey ins iid note 
mentioned aned the miterest thereon. did take exectite. and aek row] 
wloe his (*t rtsay bhoorteoriare levee] cot threat cliate ried Lie deliver the samc 


. . ' ' } ' : ' 
te =rite compplatnant, ane (ple thi reetoV ferareraddy. setic cttied aauit-eciatim to 


lal complainant, sanhed dats dieters aged aes: Otis, lore ver tlie prarens is af 
learned deseribed in) “ited Load] oof Cootaapoliuinil viitel Prpeorbercacee Lewd Wiis 
Was subject to the condition as expressed in satd ballet) cotapelarnt, 
and that > sard boxdipbeat “TD attached to - L teril of eDenponeadial Is it 
trite COpN of said Pricortersicee cles] 
These cdi feredanits, further bhis-Weritie vdenat theat sare Precerleriaere 
deed was, on the 12th dav of April AOD DS eo. at the hour of three 
o'clock p.m. of said day, duly filed for record in the office of 
5 AF the conntyv elerk of sated « of Al reer 
ister of cleeds. que was afterwards dulv recorded in bevwok “A 
of the reeord of niortunces Ls in 
Nnied these defendants, further anes. rit or the 
eiviliys of said note and torty La L Udtatteors te re saat 


coliplainant rat dispute nrose betwee 
Ing that on the 
been made, and that in pPiurstlanee 


14 
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IVINSON VS. CHARLES H. HUTTON ET AL., &€. 
en them, said complainant claim- 
partnership atfairs a mistake had 


of the site agreement the said 


, 


sett te 


~—_-~ 


| 
mieht of sat 


aauia 


above-mentioned note should have been given for the sum. of 
S17.618.66, instead of the sum of S15.582.54, and that under said 


hieht of =: 


aid mortgage should have 


’ 


iudsumoof S176] 


been given to secure the pay- 
instead of the said sum of S15.552.54, 


and that on the oth dav of Aucust, <A. D. 1873, the said Ivinson 
tiled his bill of complaint in the district court of the first judicial 
district of Wvoming Territory, on the chancery side thereof, pray- 
Ing “mong other things, that the said note ana hiortvage be re- 
formed In accordance with the terms of the satd tlleged aerechient 
between the said Plutton and Ivinson. These defendants, further 

dnswerlhhy? ult bit t | at there:niter, on the l bth) dav of March, 
ot) A. Do UST4. upon issue joined between the said parties In satd 

suit, al f wpol rd HpOn a tinisal hearing itl sald cause in the 
district court of 1 Pnid licial district of Wyoming. held in and 
jay Albany COUNTV, Thie salel COUTT ren rf rt ct di Cree therein, of which 
the said Exhibit *C." attached to complainant's bill of complaint, 
l. Trile COPY is | al beri Lt) ~ iVisedl aha’ believe, 

And these defendants. further answering, admit that thereafter 
Slch proceed vs i ith sallel Cause ind thie siltnie Was taken 
on app-al from satd dist court to the supreme court of said Ter- 
riteor W rt salled clecPree Of Tlie sald district court Was reversed, 

: hat there said cause was appealed and taken to the Su- 
porernie ( ; ri wet | ‘| States of America. but these detendants, 
Upor chief, denv that upon the final hearing of 
sald Cruise : ist-riarnes rt the said decree of said district 
court was athrmed that the indement and decree of the supreme 
eourt of said Ti reversing said deeree of said district court 

\ — — ? _ 

7 ~ : Lis We ro state on brorimatlion 

andl tn Mareh, A. D. IST, the satd 

sup | | Wroming did issue its mandat 
rope : 11 uurt commanding said 
a "e wy ! io] tlie Ti l ! r\ of 

\\ c ‘ ty te issue sated mandate to 
- > he t { | =. | its 
, = \ ! 1 k I Tr \ i? t (Ti 

“ ~ q*?* £) } tor Taken 

y re : . i ‘ fipet 

~ : . ! >it 

\I v0 : T } 
~ ~ ’ 
\ : hN 


— 
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. gs attached to site complainants ~ild bill of complaint, ts ioartle 
Copy thereat, 

These defendants further admit that on or about the Oth dav ot 
October, A. 1). Sac. thie itil coorenpohaubbncenal dia cLelive reilyp to the ~ithel 
Tdutton the said note for SIS.582.54, and did caneel and discharge of 
record the sited nortyage deed, bruit thiese «ls ferelants le Hy thasat ssered 
delivery upol sald note and said canes Lleatteota canned discharge of sci 
mortvave deed Wiis done in puUPstiiihiece of thie lerhiis ot sited eorntract 
mnade and entered into on the Olst Lit ot May, A. ISG é. 

These detendants deny that it was expressly agreed between sated 
Ilutton and said Comlplalncent i) scaled aereement, minde on the Odst 
day al Mav, A. 1). Sac. us sel forth iit. ital colplaliants ~rthel berdl 
of complaint, but that all the agreement. expressly tiade between 
site parties lon si 1 least-riatied merec mien’ are COPPOCTIN | forth 1th 
hed to satd complainants 


‘Ff 
' 


the CON of std aerreetient al 

pt said bill of conmplanat herenny 
These defendants further cacdeait that the ~sihed ceferrelanel 
Hutton has paid to the said complainant the fall sum) dae te him 
its principal ane Interest thpron thee ssttel trote, capped that the sare met 
I~ fully patel cuniad discharged, nied thi = T ic tiedsitits a rh thaset this re’ 


Ix now due ane oWwlhy tev sandal BOT DHL tren satel cletenedsanat 


Ifutton on said note and morteave, as re-formed and correeted. or 
otherwise, the sum of Sos dz, tovether with tnterest thereon from 
the ith day of April, A.D. IST5. to the first day of Septeraber, A, 
DD. INTS. at two prer e hit. per brneotatia cutie) ititerest thereon simee sare 
Ist dav of September, at the rate of three per cent. per niomth, or in 


if 


any other “lib or ablnounl Whittever 

Phrese defendants, further chTisWeorilig. cocdtnnit threat. cis ctbieure | ae ~iilel 
bill of complaint, the satd defendants, Doseph ML Carey and Ro Davis 
Carey Were anne cite’ Copnarthis I's ‘| yric’ Totisttiess J) ited \\ Votuitig 
Territory ander the firm name of J. Mo Carey and Brother, ane that 


_ , ;, , , . 
sled cleledicatlits least-tiatied dtiave and clatm to lave some in 

. } ’ } ' 

ht) terest obi ~ritel prPetitises (terse plied bho sitdel fthporty, ‘rer ede eel, giliead 
cheddaril thist “=thcdi llite rest Wiis i plhiveed <thipseeptie nit tor thre Ulbane 

i 
oe , , :, 

col tha recoredine Co} siiled Drboorloaee leacrad Teej Praecdul iecce> ogilied =tye 
sequen te thy reehiehitieh gal t ’ = ; pie thee] 


—s 


’ 
burt threse: be hk it thi 
i ? | ’ ’ j —s 

J. M. Carey and Brother, is subypeet to th of the satd mortocag 
eatiel i>] ~it) ' ; ‘ ‘ ‘ i . 

a ¢ | . Seek i} i*% ‘ 

Brother, did well know 

nape | 

the “siled Contract chime \e Phiecli Lieve] 1" ¢ ’ | if si ij ’ me FO tes 


hy cilae 
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EDWARD IVINSON Vs. CHARLES Hl. HUTTON ET AL., &e. la 


4 A. 1). Sac, idl absolutely dischare ; cane, sityed annul the 
sald note and mortgayve described in the said bill of com- 
plaint. and did accordingly deliver up to the said Putten the said 
note, and did discharge the said mortgage by an entry in the margin 
of the record thereof in the ottice of the register of decds of said 
suid Albany county, which entry was then and there signed by the 
sald Ivinson, the biortoages it) sailed lnorteave, cunie Who cid then anid 
there and thereby acknowledge satisfaction of sated niortvace ita othe 
presence of J. W. Meldrum, who was then and there the register of 
deeds of said Albany county, and whe did then and there subscribe 
the same asa witness, which said entry in the margin of said record 
and the satisfaction of said) mortgage was in the words and tigures 

following, to wit: 
a | hereby acknowledge <utistuction in fill ci} thie de Lt ic 


this mortage Was orvel to secure, and here yy discharge am 


the same, this 6th dav of Oet., 1S77. 


rr owhich 
crude 


; SE. IVINSON? 
“Attest: 
‘s. W. MELUnUM. 


; . ‘ * ’ ** 
Peeagistei tal Deeds. 


b> And these defendants further allege that thereupon the 
1] 


sald Hutton by deeds did grant. bargain. sell, convey, and 
remise, release, and quit-claim unto the said Joseph Mo Carey and 
R. Davis Carey, and tha ir heirs cunied isslebis. iorever, this ; estate 
and property as follows, te wit 
The northeast qtiarter of section eloliteen. in townesh pe betirteen 


north. of ralige seventv-lour Wel Thies SeouitiaWest quiartet Or section 
eight, in township fourteen north, of range seventy-four west: thi 
southeast quarter of section twenty, in townslitp sixteen torth. of 
raligee = vVenty-three West: the morthwest Qubaartel of section erobit, mn 
township fourteen north, of range seventy-four west: the southwest 


quarter Of section eighteen, in township fourteen tmerth, of rare 
seventv-four West: the west half of the mortheaust quarter ane the 
west half of the southeast quarter of sectronm erolit. towtelitp fers 
| 
teen north of range seventv-four west ts sever | ereolit. of 
section tweniv-elght, in township fifteen ert ort 
bt) <everntv-four West containing t ohity eres, Tnore or bess. ane 
known as Hutton’s Home raneche. situate on the right bank 
> . | } 
of the Bie Laramie river. at the ceros<ing of the samme and opposite 


‘Thomas Alsop. rahictli-e. with all borda del berks, COPPALis ferpperess ler} 


and Improvements thereon or thereto belonging and apy 
Containing in all one thousand snd forty aeres. tore 
Also section nineteen, In township tourt 

four West: section five. in tewnstitp | 

four west: section thirty-three, im towrstiipe titteen: ty ‘ 

Seventy-four West Alsoan undivided taalt interest hd teall and 

simgulial the northeast quarter of section twernt t ite 
| | 

seventeen north, of range seventy-five west, and section! | 

In township seventeen north, of range seventy-five West, with all 

buildings, fences, and LrebpePoVedine hts thereon, together with all femees 


vols 


a 


1S EPWARD IVINSON VS. CHARLES H. HUTTON ET AL., &€. 


serving to enclose the aforesaid lands and preniises, whether on) eaid 
lands or the lands thereto contiguous and adjacent. 
And these detendants, further answering, allege that upon 

AZ the deliv ry of the deeds to the aforesaid real estate and prem- 

Ises and property by the said Tutton to lis said codefend- 
alts thie sale codefendants did pray ana deliver to the sila Ilutton 
therefor, and for the afor “desertbed real estate, pre MIses, nicl pPOp- 
erty, the full sumof ten thousand dollars, and that the afore-deseribed 
rei! estate, ped Inises, and porary ne rty on the oth el; ay ot October, A. 1). 
Sica, became the estate and property nied pre tises of the sila Joseph . 
MM. Carey ania it. Davis Carey, canied their hers and ASSIONS, forever, 
nid has so re thatned their estate, premises, and Property from thence 
hitherto, cLbied til] Ie mails ther sated Gsiciite and Property, iis by ref- 
erence to the decus COnVeVInG “ald estateand premises as aforesaid will 
more fully appear: and these defendants further allege that the said 
Tfutton cid) diam Liat IV Oh the receipt of the said ten thousane Ls me . 
lars from his said codefendants ap I ropriate and apply the sum of 
S5.544.55 thereof to the payment of the balance still unpaid of the 
| tient of record against the fiir Ilutton and Ivinson, as he, 
the said [futton, had agreed with the said Ivinson to do, and 


is CGCL pep the greater portion of the remainder of =iid tel 
NhoUsald dollars to the pavinent of Judgments, taxes, and 
other obligations of the | Hutton. 


And these detendant= further allege that prior to the 6th day of 
October, AWD. 1s77, the said agreement of said Hutton and Ivinson 


of the Sista of M Lv, wh DD. IST7. was, 1\ the mutual agreement a 
and consent of said Ivinson and said Hutton, wholly cancelled and 
discharged, and that the said note and hortyvave deseribed in the 


said bill of complaint was on the Oth dav of Octobe Pr, aA. 1). ISéa, 
fullv and absolutely cane fed, discharged, and paid, and the said de- 
fendants, Joseph M. Cares IR. Davis Carey, would not have paid 
to the said Pluttom the - id -unnof ten thousand dollars had not the 
said Ivinson acknowledged satisfaction in full of the said note and 


PMV ahd absolute iv discharged sald jortgage, 
Phese defendants turther allege that on the 3rd dav of January. 


A. PD. IST4A. the said complain ~bkdward Ivinson, did begin a suit 
inst the said Charles Th itton in thedistrict court of the first 
1) judicial district of Wyoming Territory within and for the 

county of Albany,on the chancery side thereof, upon the said 
Tote sunid niortegave desc ben] Lj thie sitled bill ot complaint lor gibi 


account ol the samiount eli thereon. and for oa decree for the ftore- 
closure of said tnortgage to satisfy. the amount to which mie ht be Pe 
found due on said met bik Chiat ‘on or about the 2th dav ot April, 


A. D>. IS¢4. the sare CORP Ratan, lod irdd Tv Ison, for a Vv: salunenbole 
COolsid ratvionld retbtered abla prada to tba tN thie said ( ‘harles II. IL Lut- 


ton, did agree to, and did. dtstitss said suit: and these defendants 
cde nv “ill ania add Peradher of Wi law 1] combination anid conte racy 
Wherewith they are by the said Dill charged, without this, that there 
Is any other tuatter, cause, of th Pick Ith thre said Complainants said boil] 
of complaint contained material or necessary for these defendants to 


] , F . ’ | } ° 1} : ° 
bake answer Uullte aha Het herein ale bie revov Well and ~uthiclentls 


Ne 


EDWARD IVINSON VS. CHARLES H. HUTTON ET AL. &€. 1) 


answered, confessed, traversed, and avoided or denied ts true to the 
kn wledge or belief of these defendants: all of which matters and 
things these defendants are ready and willing te aver, tain- 
yt) tain, and prove as this honorable court’ shall direct; snd 
humbly pray to be lenee dismitssed with there r ssotmible costs 
anid charges in this behalf most wrongfully sustained. 
JOSEPH M. CAREY anxp 
nm. DAVIS CARE. 
Partners (fs JS M. (; rey ww Prother, 
AND CHIARLES H. HUTTON, 
Lhe ti pelos 
S.W. DOWNEY & W. W. CORLETT, 
Solictors for Defendants, 
Terrirorny of Wyoming, | 
County of Laramie. j 


‘ 
eves 


[, Joseph M. Carey, of said county, being first duly sworn, on my 
oath do depose and sav: Tam one of the defendants answering in 
the foregoing answer, and am a iember of the said firm of J. MM. 
(Carey and Brother: threat | have read the peu erorne asbswerand know 
the contents thereof, and that the sare is true of my own knowledge, 
except as to the matters which are therein stated to be on informa- 
tion and belief, as as to these matters [bel | 


| 
Tap Loe i? 


JOSEPH M. CAREY. 


Onthe 4th dav of October, A.D. TSS0. personally appeared be- 
fore the unders): 


ened the dbove-named Joseph Mo Carey, 
ol and being by me first duly swort his oath did me anid 
=v lhe Was one of thy detenedant- ris Wel : rt) atl . by the 


_ 
-—o 
- 
f 
— 


foregolng tilis Wel, ania Wits at The di 
} 


and Brother: that lie lad read the foresotne answer and krows the 
contents thereof. and that the same was true of bis own knowlede 


except tb ter thre riatter- whieh are: Threredlti Trifeed Ter Une (etl | = Jq}- 
» ° , , , , , 
fortuiation cud belief. cari im Tern Tl pense Pebcatie | a. eve it tO Ux 
.* , , } , at j + : 
troe: and he did then and there subse) he forevote athdavit 


before mie and In Mav presence 
[SEAL NOTARY PUBLIC. | POSE PIT Gs PRAT 
Notary Publi Sas a hay fay a tt 7 Wye y iz she; 


Ternnirorny or Wyosine. | 


Cnty of Albany. ' 
I, Charles TL. Hutton, of s ( : 
aN Cog Leet | 
tied be ‘ ) A. . t 
i — \\ ‘ be i ss 
>? = trule of tn 
ive therein sta Ot 
ted Thheose’ Prratlegrs e 


VS. CHARLES H. HUTTON ET AUl.., @C. 


2) EDWARD IVINSON 


On this 5th dav of October, A. D. ISSO, personally appeared be- 
fore the undersigned bye? Gites e-named | harles | Hlutton and bermg 


by me first AUN “Wort His oath did depose and say he was one 
I ' 


> | 
. . . ’ . - ‘ ’ : . , . | 
7’) | the defendants answering ih and DV be jOrevgoineg answer! Theat 
, + , ’ ] } , . . | : + | ; F ” 
he had heard satd answer read and knew the contents thereof, and 
, , , : j | a . , ‘ . 
that the same Was true of tis own Knowledge, exe Cpl as to he lhiat- 


ters which are therein stated to be on his information and belret. and 
Those nigatfers fie tbelleved 11 to De True staat rye dict ise then 
X there subscribe tiie lorevgoin’ ithidavit pefore rne and in omy Dres- 


ence 
TNOTARIAL SEAL. | J. H. SYMONDS. 
Notary Public. 


us to 


ze. | phen W. Downey. of said county. beme first duly 


tly «clepose abled say that ltnh SOLlCIIOr wor 


=VWor] 13 \ 
‘ ) or.eadl 7, . .t . | 4 Ss 
he «tefenadants OVe-entitiedd sul eimdadinge the defendant, 
t> H i> | —s — 
i. Vavis ° “nd defendant, Iv. WaAVIS © al I~ ik NOM-Lresi- 
‘ rif ’ ' i \ Bare b oe*yer? my | \V te) ryer ! 
‘<n : 4 ‘4 } Pyeiid tigi a ' + {? , ‘3 Oorliiiity illdi th 
; ’ . S « > . P > 7 r ~ » ® + P 
LDsent i} iilVe ciel ime Ioreyoirng answer of salad 
eClenadabhlts alta AnNOW the contents tThereol, and tihat the same is true 
‘ ’ , 
, 4 ’ " ’ fiags ? “37? gar 14° 7 ‘ Gs ' ? 7 2 
| vr viedo cept as to the matters which are therein 
’ ? ’ r i? 1, ? +}, , ‘ ? tha. 
- i | ’ . aatt ii (] yt .aacn Liléi \- {) ijt ratters rhitl 
| 
i ; ; \ ; ' ? 
4 ie ie >| i. * \\ t \\ \ "<q 
lIEPHEN \ pt) \ Ie} 
} ~ $yf \ } ss) gare 7 Lbbpenred 7 terre 
, ; \\ 
i sJu tiedt alta stephen W. Downes 
bed L . ! kim coaili) lll cdlepose abled sa Lideal le 
, 
- = ‘ i - 1} bit’ i (}' ¢*] Tied =t] lhe lj¢j- 
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EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL... &e. pe | 


Replication of kKiduard Ii sso Complainant, fe) th, Ansue i at Charl x 
IL. Thitton. Fase pli Ve (utie Ye crgeet i } fi s f (fae f, 1) he pechetuads. 


Ternirrorny or Wyowine. | 
County of Ahany, j 


In the District Court. Second Judietl District. 


ye) Epwarb [vinson, Complainant, 
rx. 
Chances HTH. Herros, Josern M. Carney. and R. Davis Carry, Co- 
partners Doing Business in said Wyoming Territory under the 
Firm Name of J. M. Carey and Brother, Detendants 


sill sine cit bhhitli- 
her of advantage of enxee petlon to the matifeid imsutticreneres of the 
sald answer, for replication thereunto saith that he will aver and 
prove his satd bill to be true, certain, lent in the law to be 
uuswered litite, ane that the sard answer of the def 
tain, untrue, and insufficient to be replied unto bw this repliant, 
Without this, threat ctriy other matter or thing whiat \ 


This rephant, saving and reserving unte himself 


bhehiitits Is tllicer- 


I i D CEbttie® Wsttisacver iti thie 
. . ’ } . } ! | 
satel dhsWer Cobtaubled., materia’ er etlectuaad mn the laws to be 
- e . . ’ ’ ’ .. ’ , ’ 
yt replied nto, Cotifessed., abd aVelebed. trave-sed or chetiled. ds 


true: all which hitters anid at ive tlits re beldsanit I= iil 7 lI 
be ready to aver and prove as this lionmorable court. sh: 
humbly pravs as in and by his said ball he hath already praved, 

M.C. BROWN 


indorsed on the back of the fore@otne Instrument of writing at 
. ? . , } . ‘ 
the followine words ane figures. 


_ ‘ aoa 


No. 44. on the distmet court, Atbas CONTE . Pvinses 
Chas. f Pfutton «f a/ Pepe Tleoty Tes “Wer of defendant hi] 
Dee. Lith, TSS0.) J. W. Meldrum. register =. c. 
compl t. 


Ternirorny of Wyong, Comety of A 
In the Distriet Court. Second Jad District -. In | 
Lowanrn PVvinson, ¢ 
yi ( THARLES I] ae rye ned Joseren ME Caney nd BR Daw 
Curev, Copartners Demag DB | 
JM. Carev and Brother. Det 
"Peo the beonporsabele thy Pres 


€ "Ts 
. , . ‘ : . * . = ‘ >} 
'? i» 7. ? iy ‘ ss - : * 
You! Bii«t i i +" 
‘ ‘ ‘ ‘ ‘ ‘ . ‘ . . 
‘ i 


court-louse in Albany county, W | the eth a 
(| Pdecrettptoer. o\ }) Psst). 


ae EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL., &¢. 


Whereupon T proceeded to take the testimony offered by the com- 
plainant aid defendants, and adjourned from time to time to suit 
the convenience ot ssid parties, with therm consent, and uit their re- 

quest, until the 6th day of January, A. D. 1581, at which last 
DS date the complainant appeared with his counsel, no one ap- 
pearing on behalf of the defendants : 

Whereupon T proceeded to take the testimony of IL. B. Rumsey 
and J. W. Blake: and thereafter, to wit, on the Oth day of May, A. 
D. SST, by mutual agreement of the parties hereto, the cross-exami- 
nation of the withess-, Tlenry B. Rumsey and J. W. Blake, was pro- 
ceeded with and ("t neluded., 

Second. That the evidence hereto attached was taken in my pres- 
ence and reduced to writing by Richard Butler and J. M. NKingsford, 
who are both disinterested partios as to the Issue in this case. 

ord. That the evidence and the exhibits hereto attached was all 
the eviddenes tuken cis offered aT sit Case, 

Respectfully submitted, 
J. W. MELDRUM, Master. 

May 24th ISS]. 

Masters fees, S1LOOL00, 


Ternnirorny of Wyowine. | 
if TLR of A/hany, j 


NS 


a4 In the District Court, Second Judicial Distriet. In Chancery. 


Lpwankb Ivinson, Complainant, 
ix. 
Coarnces TL. Tterrosx and Josernu M. Caney and R. Davis Carey, 
Copartners Doing Business in said Wyoming Territory under the 
Firm Name of J. Mo Carey and Brother, Detendants. 


Deposition of Withesses taken before me. J. W. Meldrum. master in 
chancery of sated) court, pursuant to notice, in the above-entitled 
Ciuse, COL nee (rt) the lvth dav ot Dec rip hoer, A. 1). ISSO), 


: ‘+ ee ad 2) , ae | 
Phe complatnuant offered ip evidenee certain written Instruments. 
Which are hereto annexed. marked Exhibits “AC ° BO and °C. re- 


: } 4] , , Bas bs " nae Bao ] ° : , , | ° 2 } 
spectively, the ditroduction ob Wihielb Was objected to bv deteredaunt- 
1 +] Stel av hithit 4 — . 
Ol the ground that sald exhibits are ntmnatertal and irrelevant. 


, ? ’ } ’ . } ’ 
‘ ‘ TVI-« +} ' ’ *) ‘ ‘? a . 44° 7 | ei ‘ 
Proceedings adiourned Ltt to-morrow al LO Oo Glos nm &. UR. 


Sarunpay. December USth, PSSo. 


- é hy er 4 a « » . : } 
(ft) baking Of festimonyv rested 
a’ es si? +} — -- ] ‘ 4 | . 7 . ' ] 
we complainant offers in evidence the copy of note referred to in 
—_ - 1? ‘ eu aes) , . ’ >a] ,? , i . } a? — | , , ’ ] 
OOTP PTA os fend ‘) CTOOTUD DP PTCUGTEE. GLTaed Tpke i! ae 1} TlaesPeroodh, cadae 
. ae i an ‘os : 7 . ’ _ : : 
marked loxdirbat \ Whiteh sailed Copy is aweatiitted OV chelendants 
answer to bea trae copy of the original mote, which mote is im the 
. , " . ’ sa 
— ‘ ‘ ‘ : ? ‘ ti ' »* 
words and tigures following, to w 
2 > Fon F — r _ ‘ f- ‘/ 1S 40) 
eT dc Wao FE. AAR AMITI ice, cane iM, d*?. 


% | . ] . . . . . mae ? sa . oie . 
For value received, | Protnise to pave te liwared Pvinson or order, 


~ we 


-@ 


EDWARD PVINSON Vs. CHARLES El. HUTTON ET AL, &€. Jeb 


on or before the first dav of September next, the sum oof thirteen 
thousand five hundred ciehtv-two dollars aud fifty-four cents, with 
Interest at the rate of [Wo peor Cent. pel proconntha Cul posuned, cursed af seared 
sum of money and the interest is tot prccbed chi oor before the said first 
of Septenibe I | aeree ic pray odie pn" reel pred braconatha atten Gincal cheater, 
in) aelelition le sitll Iwo }" Pr C’Dtia urittl prtie 


(Signed) CHARLES TH. HUTTON 


The coniplaimant row offers in CV Thence this Corer or gibi clearness 
nent of date May ist, ISo¢. referred to oan Conte bitisihits 
h] billas Pexhiabit “D0 and adtiitted Ly defermlant. answer te 
have byes I) ¢ keaguted Dy thre COMP at biakal ane cle fectnelcnnat senna 
that said Exhibit *D° of complainants is a trae and correct copy of 
the orleinad, ane in) vords rie hetires flollowlie, to wit 


kexuinir “DD 


This Inemoranduna, ricedle this »>ist Let aD Miaay, \ |) bY by 
and between Charles IL. Tlutton, of the first part. and Edward vii 
son, of the second part: 

Witnesseth: That said partyvof the first part, for and in considera 


ton >] the CoVvebialils cutie Hevreetiiett- heredinatier set forth ten be 
kept and performed by the said party of the second paurt, doth cows 


bicthit) cane aweree to pray caned fuulive satistyv cre ddisehioree a ecertal 


. , , , 
ptacdornias nt heretofore rendered hercaddist tlie pouartios Trereter agp tbe fave 


of one Edward Creighton, whieh satd pudenrent was decreed tov thi 
district courtof the second judicial distriet of the Territory of Wve 
Hhilhiy Within and for the county of Albany te belome te the burst 

National Bank of Otnmalial Ne H skit. tied Whitele was. cts tha 
2 Jithadav of April, ADL IST, assigned te ome Tenry Bo Ruin 

Sev hia =i) Ter pri etna Sitti=iV ai] Lf ~clparere “ibitl pinedergapectat 
on or betore the Ist dav of August. A. DISTT: ane. further. for the 
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‘ ; 7 " ; ‘ . ' ; ; ; ' ; i ’ . ' vi | ’ ’ 
Corbis lee] ‘Tyeol} sieePessitled, Wii ‘ ij + iit , * if ' ; Tlieoele i lit \ maf earthy 
— ' 
. ant ; ; ‘ ‘ . 
the Said party of the first part « . | spore | cv} 
’ : 
’ I , +} ‘ } , ; ; ‘ s | ; . ; 
Len toe prided, TO LTrie “itl peel fr] sei . 3 aL i]s “TiTl) Chi TING 
: i] dy ; . ‘| ‘ . ; ‘ o-—as 
Thicll~ ili (hoop iail “. =. 9! nN ny ny Ti ' i ; 7 i ' iit «i ¥ ‘Pi \ os. }~! \ 


'% >. ’ ‘ . ; ’ , 
attPchiiint thie ~ je] peal \ i i 7 ; i ' li ’ 
‘ > « ‘ hs ; ; ’ , i ow i +. si i 
citpieetll bisy seria’ fe ‘i? ¢ 2. 22 ‘i; ‘ ; ; e ; i a1 ‘4 i? ;peel i ;* = . | 
, , 
. , * ‘ 
party of thie first pou i L peal i} 
‘ . ' ; 
, ' : 
; ‘ _ ; . ‘ , i ‘ ‘ ‘ 
SUIT HOW pending th the Stpretive © Ourt of e oU Pbbtered Staats Veen 
thy pel em Tpeepetor 
ie Ti i ¥ ' i = i 
, 
bicl t= jt] rre«'s , | . 
’ ’ 
regen a) ¢‘?] i - | 
‘ - 
=< i i i 3 \ [) i ‘ 
ee | ‘ ’ ; 
to.» ‘ i? , \ j Je ; ’ 
; 
] ~ af Alt \ | 
ti] | l < = ii it] s 


24 EDWARD IVINSON VS. CITARLES I. HUTTON ET AL... &e. 


above mentioned was rendered, and to dismiss as settled the suit 
how pending inthe district court aforesaid for the foreclosure of the 
sald mortgage; and the said party of the second part, for the consid- 
eration aforesaid, further covenants and agrees to execute unto the 
sald party of the first part a full and complete release and discharge 
of all notes, bills, claims, and demands of the said party of the 
second part and the said Wyoming National Bank against the said 
party of the first part, surrendering all bills and notes, and espe- 
clally a jot note of the said party of the first part and J. M. Fil- 
more given to sald bank. 

Provided, always, that nothing herein contained shall be cen- 

strued in anywise to effect the rights of the parties hereto in 
4 sald scat between them: now depending in the Supreme Court 

of the United States; and, further, for the separate considera- 
tion of one dollar in hand paid, the receipt whereof is hereby con- 
fessed and acknowledyved, the said Edward Ivinson doth covenant 
and agree to pay to S. W. Downey or order, to be credited on said 
Downey's accounts and demands against the said party of the first 
part, Whatever sum the said party of the second part may realize 
from the sale of certain cross-ties furnished under a certain contract 
with one J.J. MeCrevey, over and above his advances in money to 
said J. J. MeCGrevey, amounting to 86,395.83, with interest from = the 
ISth day of November, A.D. 1S76, at the rate of two per cent. per 
month, whenever he may receive the proceeds of the sale of said cross- 
ties, Uniless before the eflecting ot such xrle the said party of the first 
part shall pay or sceure the payment of said advances made by the 
said party of the second part to the said MceGrevey, with interest 
thereon as aforesaid, in which event the said party of the second 

part shall turn over to the said party of the first part 
65 all of said) eross-ties: and = it is expresssly understood and 

agreed threat nothing herem contaimerl shall he construed ty 
effect the rights of the parties hereto or univ other Pcrson OF PePrsols, 
with reference to the Judgment first above mentioned, or any execu- 
tions thereunder, save and except that the said judgment and such 
executions shall be and remain in obevance and inoperative until 
the expiration of the thine hereinbefore set forth for the pertornarane 
of the covenants and agreements hereinbefore contained, viz., Au- 
vust Ist, IS77, when said Judgment and executions shall be entered 
and returned as fully satistied if satd party of the first part shall in 
the meantime have pact the “ilhhie, 

And it is farther understood and agreed that the suit mow pend- 
Ing for an injunction to enjomn proceedings under said judgment 
and executions thereunder shall be dismissed, 

And its further understood and expressly agreed that the cove- 

hants and aa ements hereinbefore set forth are mn full -ettle- 
(it) tent of al ldis ane demands existing at the «date hereof 


— 


se 
q*n3 


between the said) Edward Ivinson and the said Charles HT. 
Ilutton, and that th pertortane thereot shall fully discharge them 
from said) claims and demands: provided, always, as herembetore 
provided, that nothing herein contained shall in anywise effect the 
rights of the parties hereto, with reference to the aforesaid suit In 


EDWARD IVINSON Vs. CHARLES Hl. HUTTON ET AL... &e. 2) 


the United States Supreme Court depending, or any judgement or 
decree that hits been or ia ne heretnatter cohoteatnne 7 therem: and 
the said S. W. Downey, in consideration of the premises and divers 
ybenefits and advantages thereby secured, covenants and agrees to 
hold all moneys, save and except the sum of 8554170, with interest 
at One peer cont. per month fren Novermber rth. ISah, thirst ay 
accrue to him on a certain contract entered into between the said 
(. II. Ilutton and Onie II ui. Metealf, with reference to certain cattle 
branded with the block (JT) byrsanned. by virtue of a certam acceplance 
dated Sept. Poth, IS76, and to apply the same on the judgment tirst 
above mentioned in Cus the <td purty of the first preer' hiake- cde - 
fault in the payment thereof in accordance with the terms thereof, 

Cah. TUPPON, SEAL. 

MDWARD TV INSON, SEAL. | 

WYOMING NATIONAL BANK, [stat 
O7 By EDWARD IVINSON, 27 PSEAL. 

HENRY BO RUMSEY, SEAL. 

S. W. DOWNEY. SBAL. 


Witness : 
M. L. BEANETT. 


Epwanb [vinsonx, being first duly sworn, deposeth and saith: 


(). State vour name, residence, and oceuprtion., 

A. Edward Ivinson: Laramie City, Wyoming Territory > banker, 

(). Are you the complainant In this case, and do you know the 
defendants ? 

A. Lam: and Ido know the defendants. 

(). State Whether vou bepeteds il partial = ttleenna hil with Charles I. 
Hutton, one of the defendants, on or about the sixth (oth) dav of 
October, A.D. S77. | 

A. Tdid. 

(). State aft What plane . bie 11) thas per eel gee of whom, the <ttle- 

! 


ment referred to in vour bill of complaint was made, 


m irrelevant, and defermedant- ob 
jects to the Introduction of cari oral evidetee Intended to me ALLEN this 
original decree 


(dtr) ected te by defernedsant- iis by It) 


A li Wiis bsiede 1th this onthe (yt thie COmuyyitV cle rk (ri Silntik 


Hs COUNTY, WOT. canned an thee Presence of C‘harles EL. Tlutton. 

Joseph M. Carey, J. Wo Meldrum, 8. W. Downey & M.€ 
Brown, and possibly in the presences of one or two mer 

). examine the peiper attached to vour bill of cotipla rit. sania 


marked thereon Exhibit “ DO and state whether that contract was 
then hh foree. ated Wl they whist Wiis thetpadatie OV Way af settlernenfl 


} } | 
was done under and in accordance with the terms of that contract 


*? 


Saute oblection as to Thfberrogators 


A. The exhibit marked “DD” was in foree at the time of that «et 
tlenent. and what was done was in accordance with and under the 
terms of that contract. 
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settler between himself and Tutton must be complete and tinal. 

(). Please exami be ract marked Exhibit * D° in the bill 
of complaint 11 this case and state w het her Or biel Vou ever saw that 
contract or were informed of its terms by any person or persons on 
or prior to the 6tii day of October, 15a 


> | > | . 
A. IT never saw 1 previous to thattime: ] never saw it sinee 


thight: Mr. Corlett showed me something 


¢ | , 
St) biel | ‘ it i * eat 
, " " , 
. et . + 4 " ° ; oye « . sa @ _* ' ; | *. "— & . 
DUrpOorunge to be a Copy Ob sulehh a Cohiract, alla Wiis level 
i i ‘ i 
‘ ; , « 
PrOorbed Of iS ters 
( | ? ? } ri \ } } kdwiatrd Pars r)} } f: « the . fg. 
? i i . ii i 8. wee i? Aiwa + Uses UX ve Liat rbister, 


: FG. 

he states that before giving up the note, or cancelling the mortgage, 
: . . . wal . 2 | | ~* 66 [o> + ° . . j | . 

pilidded the agreetnent tharked mxiilbll Top Vootd cubaed Leole vou 


to read itover, and says you did do so. State what the tacts are as 


A. | ean Only repeat What | have already stuted with reference to 
the contract, and. a- | itiderstood at the tle of thie settlement, the 
Mig Hinde Ohi ah agreement thie between | Vinson 


' 


settletient Was bet 
nied 1] tutte setoecotyt thie: tithe We purchase | the property of an amount 


it 


Thigil \] l I \ ibimeoll Cladtin | \l ¢ l{ titon owed betin fot) all these accounts. 
ical | hisiel bie KOM lewdore of the Contract previous to the Conhiiehece- 


bient of the -ait, 

Q. Me M. UC. Grown, in tals lestinmoney inn this case, states that at 
lvanced these taonevs for defendant [Dutton 
vou exatmined the records of the district court for Albany county ; 

thiaat VeotbeNautenian | thi cdernyn bil canned decres re-formiing the Hote 
| subject of this suit, and that vou 


thre Pitikes Whlaieehh Vootb aa 


} : 
the Contract and agreement of May 


eX ah doin his presenee the conte 
ist. INSTT. referred to me the bill of comp “ntas Exhibit "Do and 
(dinclissci) WITT littua tha prt bie effect of the contract a biel ! hie cle cree 
atid the probability he decree of the distriet court berg atlirmed 
by the S bbretue © ourt of the | teal Stites, atiel thisit vou at first de- 


inti li thre btipeotitait titbiess \Ir 1 \ Llimeodl wottle include that 
the settlement bere made. and that. Mr. [vinsomw refus- 


batted 7 - uF 
Lass Fricltndde it tie fusing to take anv st Jos tk thie tuatter, Xcepel 
as stated in -aid agreement and contract of Mav Ost, IST7, vou finally 
“fitted that Vou Wetliet trtiish then mievV, tak brie deeds Protas \l a. Phat 

tote tor cteotit the sate pn ae ty scribed Lt the Hortoawe, and take 
your chances in fistriet court bere atlirmed by the Supreme 
C‘ourtoot the United States and its results to vou af it should be 
cdliriaed Now state w t the tacts In reference to those taatters 


Lo At the thine mentioned DP did not examine the contract 


.? 

ss Te ! | the contract of Mav Obst. UST, 
bic cat chtan ce pope ous to the commneneement of thas 

| brit to dio bb 

—1j i i mii >] Prbeotier\ it) , 

> ' lL} i | boilat . ay 
‘ itiis \ ri iil iit? prcdtridl so ™ UPS gLe: 
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Whilels thre thorteags | ree erty heat We Wolttld diet Thiave 

Toe ee ee fa) i? \ Liie if i sit ?il , : \ col taerl cutapecrtadal if \Ir 
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owed Mr. Metcalf. That Mr. Ivinson had agreed to make a full and 
complete settlement with him. TP paid the money that was neces- 
sary to release Mr. Ivinson’s claims and the claims ot the other 
partie S directly Lo the parties themseclyes, or to their attorneys, So as 
to obtain a wood title, free from all Incumbranees, to the property 
purchased. ‘The money that was paid directly to Mr. Hutton he 
received with the understanding that he should apply it to the pay- 
ment of open accounts against him, in order that there should be no 


dispute sors Uspie ‘on that we were not bona fide purchase rs of 


v2 the property, for the purpose of enabling Mr. Ifutton to pay 
his creditors and relieve himself of embarrassments. 

Q. If vou know of any other matter or thing relevant or pertinent 
to the miatter - tang ssipie 11) tliis CUse, }) rl ense State the Sabie as 
fully as if vou were specifically interrogated thereto. 

A. Lhave nothing curther to relate in this case except T can fur- 
nish a memorandum made at the time the settlement was being 
made, and 10 checks drawn at that time, referred to in my testl- 
Miony, copies of Which ure hereto } attac! | nal—-cheek- marked exhibit 
“G,” memorandum marked Exhibit “1H,” and made a part of this 
evidence. 

Cross-examination by Ml. . BROWN, lsd. 

Q). Calling your attention to vour testimony about the considera- 
tion paid for the lands described in the deeds, f ask whether there 
Was al threat time an aorres ment, oral or written, Or ai understanding 
existing between yourself and Mr. Hutton, that upon the repayment 
ot said supa of money With interest Vou Was Lo reconvey this prope 
Pte ae tenet Litutton ”? 

35 A. There was: there was a bond made and exeeuted that 

if Charles HL. THutton should have the privilege of purchasing 
’ ‘OnVEeVe | to Us oOo1o0r bys Fore ( kctober Oth, IScS, on 
praaV rhie nt of the sum of S11,600.00 dollars, all taxes that bierdat occur 1D 
the meantime, all expenses that we might be at with reference to 
this property, — we were to have all crops that should be grown 
on the ranches in the meantime. 

() State whether at the time of advancing the purchase price for 
this lat id, ahd at the time of the Hutton & Ivinson settlement vou 
were acting for vourself and R. Davis Carey 

| was 

(). Stat if vou have hot, sinee these deeds of cohnvevahice were 
made, realized from sale of eatthe. in which Charles HL. [utton was in- 
terested, a large rstim ol MOnC V than t | eatnounht parla ror thi ~t lands, 

A. bought ee und l¢ . interest 11) thre block herd of 


II. i Metealt—Baleh WX ae fhiat iil the tine oft the peur 
Chase the tithe to this) property was 3 in) Baleh & Bacon 

anid ; in) iI. . Metealt. ‘Mel trerdit il i Leiter ~| in the 
thd herd ot Daleh & Baeo d i of VMeeteal ft. which elyes lls 

a 3} interest Mr. Metealt furnished us a statement to the 
eflect toat there was due and owing to him by Mr. Metealf between 
four and six thousand dollars. l sold one-half interest to Balch 


and Bacon and giving Mr. Hutton half the protits, charging him 


—_ 
Tah 


¢ SS 
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12 per cent. interest; there was coming to him, T think, sixteen or 
seventeen thousand dollars. A portion of this money he then drew 
4 i 


, . . . " } , 
and from tithe to thine adrew drafts Gti trhe’ UTELTE fie hia arawn about 


‘4 


~ 


all of the money that was Ae lim, less the amount — would take to 
cance | thiis COnY Vahree, if bie leied Chosen to lave taker | dvantave 
of his bond. There has been a running account under the terms of 
that bond and a subsequent bond which T extended. The time to 
‘ec leem the subsequent boned Wiis ride itt I | think, expired in 


NOV., ISS0). 


>. At the time notice was served on vou of the commencement of 


- . } } . 1 
thii- proceeding hisael Vou pot the PE VOUr teossession and ubder vour 
. : ; . 
} } 1 . 
control. or lave Vol blot bisael iL bh’ Litnhe silee The action Was 
[az ] | } a 
he commenced, a sum of money belonging to Charles Llutton 
] , 7 a P af . ' e «) 
qdrlliil tt the Peri y'e ; ‘if pores i 3 Tai ' ' tT] pet ; tie j Ba i’ shea«ed 4 
j : ' . . 
A | pide if itti cotiery ta Phiutton ryt ~ to tye COotepipierieetrie lil cf 
: _ ] * ‘ ; } ? ; ’ ’ " 
this suit, iba | Wilhitedd lo have a iti fhlich Ceootpptbeiete Set hiicedyl | 


have at all times stood ready to reconves this prope rey to Mir. Tlut- 

he has fully complied with the condition of the bond: all 
that Pexpeet to ever get out of this property is what we have in it. 
| have offered to reconvey this Properieyv to Mir. [lutton previous to 


the cotimeneenient of this sturtoib die wotld compliv with the cone 


‘ ’ ’ ’ i! i i 
} ’ ? ’ 
anid vourself or dé. Mm. * chet | er What 
{ ; , ? ' } 
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7 A. Twill if ] can get them. 

(). Calling vour attention now to vour testimony in refer- 
ence to the settlement that was made on the 6th day of Oct., 1S77, 
in the office of the county clerk of Albany county, [ asked you to 
state what first occurred after entering the clerk’s office. | 

A. Welloas I reeall the first act that I did in reference to this 
transaction on entering the clerk’s office was drawing the check for 
the amount which had been furnished, which had been agreed upon 
to be paid Mr. Ivinson for the setthement of all the claims existing 
between him and Charles flutton, and seeing that Mr. Ivinson 
made the satisfaction on the record that he had agreed to. The 
memoranda made at the time and offered in evidence shows the 
first check drawh Was to Mr. lkumesey, the agent of Mr. [vinson. 

(). At the time to which vou refer who was present in the clerk’s 
office? 

A. IT don't know as I can tell vou. TI think Mr. Meldrum, Mr. 

Price, and Mr. Downey were there a part of the time: also 
9S Mr. Hutton, Mr. Ivinson, and Mr. Brown, and [ don’t recall 
others being there. ' 

Q. Do vou retnember upon first going into Mr. Meldrum/’s office 
threat first thing vou did) was to call upon Mr. Meldrum for the 
district 


_ 


thie 
«ft 


COUP ee cords of ATbany COUNTEY, ariel threat it Wiis hearded Out 


to vou by Mr. Meldrum, and that vou set down to the table on the’ 


‘ 


est si the side nearest to the door and examined the record 
West side and the -tade lhearest to the door and exatniined the recore 


as to judgments against Mr ilutton, and that, among other judg- 


ments entered upon that reeord, vou examined at length ane with 
hard | | the note sud morteage sued on 


{ 
A. | did not. on tirst gone into the room or at anv other time to 


exatnine the l ris with reference to the suit to retorm the mort- 
wage ab question Previous to settlement with Ivinson our at- 


‘< bibon Wiis eal | feo Ubye 1] bony Dis that We restiel by the ele rk of the 
court. and atter we lial settled with Mr. Ivinson. and Mr. Brown 


had retired from: the root and, returning, called our attention to 

t | peoyragrgal rat tha miorivace, we asked \r. 

ayy Vii he lthi to eo thie Peery loasking byinn Whit copmeadition It Was 

Ld ed mv attention to the faet that the deeree lial 

ech reversed the <uprem mart, and TP said, bam satistied that 

: aed 

‘) Do vou Peelie ripe PF t! tL bPeTore a dollar Wils parted, canned hefore 

there Was any satisiictiol ithe mortgagwe and Judgement bv Ivinson 

! ta ~! Oli <to whieh vou liave 

" t = } \ ? | at nleTest cape ited 

cot) tii re You, ath Vou 

. e ~ ral juduwments 

| It Wiis cist op tiie 

( ] a ' Wilts Crit reel 

ae ett | j » £50) 3 penateutat 
liv r : pi . beat, 

a2. ae Vu) () im re i’ thie natu thiel clicet 
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of the decree re-forming the mortgage before referred to the 
100 fact that the supreme court of tlie Territory had reversed the 
decree of the district court: that an appeal had been taken 
to the SUP rene Court of the Lonited States and that the effect that 
the reversal of the Supreme Court and afflirmance of the decree of 
the «istrict court tnight have ti poon the question of title to the prrerpr- 
erty that vou were about taking deeds for; and do vou further 
remember that Pexpressed the opinion that the Supreme Court of 
the United States would hot reverse the decision of the “Upredine 
court of the Territory : and do you further remember that, in) 
the Siltne CONLPOVEOPSY suniel conversation, that | sald aif ever the 
decree of the district court should be attirmed by the Supreme 
Court of the United States that | did not believe that the de- 
cree thie li would erente a lien hp rent the rorteawed Praperty | threat 
vou, though Inclined to agree with me. expressed some doubt of it, 
and at first insisted that Ivinson should include that matter with 
others then being settled, and that, upon dis positive and explreit 
refusal to inelude it at all, vou finally siited, Well, ] dont care 
lO) about this decree: Piltake the chanees in it anvwayv,or words 
to that effect: and this occurring before the satisfaction or 
cancellation or satisfaction of the Portage 2 
A. | have hho ree lection ofever disctis<ing the efleet of this de- 
eree as a tien against the Property dn aqttestion previetis te our set- 


4 


there lit with \lr. Pyvinison ane Mp [eritises ‘atthe trie of the settle- 


rent the a rhedine Cis lesaed entirels CSCu pen nev atteditleon. | have 
had conversations with Mir Brown with referenee to this ease sinee 
“rile “i tt] braecdat. | have Pye cloth Iti <ueh every ve rsntion have iX\- 


pressed the views attributed to me with reference to the etleet of the 


. , . } , ' 
Judgment of the supreme court asa tien Lips thi pera rty Wihiteti 
we purchased, but the question of lien of such deeree never arose, 

. 4% 1} tS Re oat af am Ss : 1: 
even incidentally, until we settled with Mir Ivinson for all of bis 


' ' ! . 2 i 
claitus anil lon tyes Ol WilittteVer Kiba tie lei availhst the sage Pout 


teodi ladlo reeollect threat fter the settioment that NI Drown exXx- 


’ : ; : ; . + 
pressed this CDpertrtord Chiat Winatever ml hit tee the outcome of the case 
r : | - ‘ ’ 7 .Y * I ~~ * , ‘? rplel 
mRRCaL Tae” TD) thier ee tl be Predine f ctl) | thee t Beteed wiates Tt Callie 
~) , sel | nes — ‘ - | | , 
la bieol Pers Lif a «l time Lp peed) Liat Lil yer . whaie i VW baits peal 
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vious to coming to the court-house was to the same effect, viz: That 
the sum of Money that we were about to pray and theamounts 

103 of other credits given to Mr. Elutton at that time should be 
In complete satistaction of all claims, demands, and contro- 

versies existing against Mr. TLutton and in favor of Mr. Ivinson. 

(9. Who was there in the bank besides vourself and Mr. Ivinson 
at the time the conversation referred to by you in your last answer 
occured ; when was it? 

A. [ have no recollection of anv one being there; but Mr. Brown 
may have been there with me: it Was In the morning previous to 
the settlement. 

(Q). Lunderstand that vou have stated during vour examination 
that this settlement that occured on the 6th of Oetober, IS7T7. be- 
tween Tlutton and Ivinson was to be a fulland Gnal settlement, as 
vou understood it; did vou — that understanding and impression 
only from statements mmade bv Mr. [vinson to vou in the bank and 
in the clerk’s office, or Was it from statements made to Vou by Mr. 
Hutton and others not in the presence of Mr. Ivinson ? 

A. | was informed by Stephen W. Downey and Charles H. 
104 Tlutton that Mr. Ivinson was ready to settle all) accounts 
against the said Hutton on the payment of the money: this 
Information was contirmed by Mr. Brown, the counsel for Mr. [vin- 
son, and by Mr. Ivinson in his agreement with me to so settle and 
his ~ettlement fis SO stated ly his ~atistuction, ania the form of the 
satisfaction of the mortgage on the record, 
(). In these conversations, referred to In) vour last answer, with 
Hutton, Downey, Ivinson. and Brown, when speaking of the settle- 
ment of the athiurs of Plutton and Ivinson, dic they hol always 
except the suit then pending in Washington, betng an appeal from 
the deer e re forming thie note al Porras 11) thre bitter contem- 


} 
i 


plated 7) thy “eT i Lermied) 


A. They did not. fam satisfied that no reference Whatever Wiis 
made to the pending action previeus to the settlement named, the 
declarations oft \Iy Ivins mh, atl df this ~ itistuction of thie lt cord hy 
bide. 

(). Was vou not a mermber of the supreme court at the time this 
ease Wis befor . rit ij berritors 4 

A. TL beheve 1 Was a member of the supreme court 
1a (>) Did 1 | ) f this settlement that an 
, Ipreme court of the Terra 

" ba) = ‘ 7 | i Wals thiel) prelicd- 
ris 1) = 1 ¢- coll} 

.. it's t i | ) li Tlie’ Litp (py? sete 
Uément, for IT had as of the court to furnish om 

\] ‘oo nt) hae chic 


not at that t | pabtg EMM i oTEbiheae 
for thea rrrpation ( ettiempent. Wren mis 

Teel WV t 1 { \ You hid The? 
( ill aan ited 28 1 is . \ » Use et threat 
the decree liad “ ; 
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the words “it did not occur to me at the thie of settlerment ” it mot 
being responsive to the question ass Losatned bs tne wholly Irrelevant, 
(). llow are vou nble to state that thi avreemicnt of May >it, 


IST7, Was not examined by vou on October Gth, IS77? 


106 A. I did not examine it. To had ne knowledge of such 
agrecmicnt until the commencement of this suit. 1 ochicl pet 


CVE) know threat ahv writte bavrectiehltl ¢ visted, borat i) 


M. Carey & Brother, were concerned, that we were settling on an 


. os 


cilbbeotinil Which dia been serecd Upon shout the time of such settle- 


bhieht, 
with MM. C. 


Q. Do vou not remember of having conversation 
Brown ina the city ot ¢ hey moe. dhe on the stdewalk im front of the 
sie ehitrance to you! iat kK tol Ck, rey tae ronthy of July, ty or iat 
about that thmre. in reference to the subpeet-matter of a setthermpent, 
In Which conversation Brown satd to vou. among other things, that 
a contract In writing fixing the terms of a settlement between Tbut- 
ton and Ivinson liad been made and stened by both of them ” 


A. | do beet, 


() Do vou rebel rasa fact al P with it ore freslimne Vour ten 


~ 
oe 


by referring ton reeord, who it was 


ory Within the last two days refer 

that entered satisfietion of thi tbedery nt of # ft reretitom oeraist 
Llutton and Ivinson on the Oth dav of October, INST7 7 

Lay A. do tet 


. ’ . ' ' } 

office after Ivinson lind entered satistaction of the miorteage on that 
rt} . 4 ? ; -_— 4} ’ ‘7 " : 
(| l 7 t ‘pi? ! S44 i 1} i] ‘) ' ‘ iiti <i it] if 

‘oe ® 
Was then that this matter of the « <t mentioned: wath 
a view to refresh vour memory, [ask vi t was not PPuttenm ane 
, } ‘| \ rif ’ | ' ' ’ ‘? ’ | ; 
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} 
tli ii ii (>| | ‘ , I I) = fad] ‘ } an ‘ ! (eit ittiel 
1] } ‘4 ‘ ‘ +] [ | | 
iil i «ti rigfe ‘) Lie t I \ ; i ti) 
() | 1? leaps! } Coll ter ty ‘ ge @ t thie wef 
} ‘ o | — 
therment betng mide on (} ING eon Pbutteon 
’ 
*) 1) | ~ r} . § aT ? ’ ’ ’ at ’ 
ttle i ‘ et Oe a ‘ aa ’ . ee i 
, , | , 
. , , ; ° ‘ 
tom aha Ivinson bt ch toeotl oe jr pred \ is 
} ? . ’ me SF aa | } ' pert ey 
Llia «! ent iit i os ae bi% l i 4 
, ; ] . ] 
A. NO tf> FIV hn | \ if 4 
. . | , 
us () What. then. do thot th cai 
< ii tii i} j Hit j ii : Pit id 
’ 
Was tiade under Peon badd ) 
at bik eadta i <i ett j iit 


" , +] ; ‘ R , ‘ ‘ Sas ; ' : 
Tleot pict as '» ,?s ae % . i ’ ’ ; ‘ 
> 
. 7 \Iy i | TT I } ' ‘ . Tey VI; ; ,) 
1 Wie . filiel '? i . | i , ’ ' J ‘ i? ' ae 
e*% , ’ . ‘? ; ® ° ‘ ; 4+ P rr t, 


dmount Was apProed 
.  S . ‘ ; 
> : , 
Wotlllidd satisiv ali © i- : 
; ‘ : . ’ : Ses . | 
ILutton. We, Priccutdiddas J \I ‘ ‘ ‘\ I} . oD Gita j =| ii 
7 ; " . ’ ; , # i 2 i ‘ : 1% 


hliotnt fi] Seateeaet © « tidal 


ohe cent UbtL Gil thiatters alld Gon 


dO EPWARD [VINSON VS. CTTIAREFS TH. HUTTON ET AL... €€. 


parties, giving as a reason therefor that we wanted no controversies 
with any Ome : tlacet we Were Willine led EESSITS] \lr. flutton only (yh) 
that condition. 


Attorney M.C. Brown objects to the answer made, as not respon- 
sive to the question, tied requests that all of the answer 
bad after the word time. in the third line thereof. be strieken out. 


(). Was vou at the time of miaking this settlement,on the Gth day 
of Oct... ISd i, the atlornes Or COUT sé llor af Charl s [liitton in) suid 
matter of settlement ” 

A. | Was Tot. 

(). Have vou now Th} your ps “s]O]) the “eontraets or bonds, or 
copies thereof, made between vourself and Tutton to reconvey, on 
the terms therein stated. the property conveved to vou by deeds, 
dated October dtu, Is77"? Tt vou have, praise presen them asa 
par of thie eX rede hee in tliis Cis 

A. | have what purports to ber an COPY, and T believe to be a true 
copy, although [never compared it with the original, of one of the 
bonds or agreements, and [To present said copy. Lalso have the 
original of the other agreement, which T herewith present. 


J respective Ivo and made a part of this testimony, 


Q. T understand vou speak of a memoranda having been handed 

vou or furnish d vou by Brown and TIvinsen of the amount agreed 
upon between Hutton & Ivinson on a final settlement. of 

110 their differences. Will vou state whether that memoranda 
Was Th writing, its date, and where it ean be found ? 

A. ] did not state that a memoranda was furnished me at the 
time of the settlement. At that time I requested that the amount 
should be named to me, and it was verbally. 

(). Do Vou know of the eX Istence now of a written menporanea 
that had been furnished by Ivinson, or his attorney, as a basis of 
settlement between [lutton and Ivinson: &. if so, where such mem- 
oranda Is” 

A. Edo not. | have never seen it. and Tbave not heard of the 
existence of such contract memoranda 


J. Mm. CARRY. 
Redirect examination by W.W. Correrr: 


(Q). Give the conversation, as nearly as vou can recollect it, be- 
tween vourself and M. ©. Brown, at Chevenne, in’ July. IST7, and 


about which you were interrogated on vour cross examination, if 


any such conversation occurred 
111 A. hicacl il conversation with \Ir. \] Zs. Brown an (‘hey- 
enne. Mr. Brown asked me if Ll was voing te help Chas 
[Lutter | repliod threat Whretievs 4 Vir. Pvinseon ane \Ir Ilatton 
agreed upon a certain amount of money that would settle all the 


' } ‘ ‘ ; oe ] : o* — ; Sn.d Baones 
claims and demands of whatever kind that Mr Ivinson might have 


against Mr. Tutton, that we, meaning J. M. Carey & Bros. would 
furnish such amount: that under ne elrcumstances would we fur- 
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| (). Now state ail the facts within your knowledge in reference to 


that settlement. 
A. Mr. Carey was making the settlement for Mr. Hutton. Te had 
t agreed to advance to Mr. Hutton a sufficient amount of money to 
i settle the claim against his ranches; don’t know the amount of 
money he paid in that settlement. I know that he was very anxious 
to have a tull understanding as to what claims, if any, Mr. Ivinson 
or any one else had against certain real estate of Mr. Hutton which 
he subsequently bought of Mr. Hutton. IT heard Mr. Carey ask Mr. 
Meldrum, the then register of deeds of Albany county, to examine 
the record and let lim know just what liens, if any kind, existed 
against Mr. Hutten and his land. Mr. Meldrum referred lim to a 
mortgage of Charles Il. Hutton to Ed. Ivinson, dated 12th April, 
l575, given to secure note of S15 582.54. Ile also referred 
115 him to fa} nuniber of judgments against Mr. Hutton in favor 
of other parties. Judge Carey set down at the clerk's table 
and commenced figuring. IL heard him ask Mr. Meldruns after this 
showing that I have referred to if these were all the claims agamest 
Mr. Ilutton, and Mr. Meldruin answered that they were. Judge 
Carey also turned to Mar. [Ivinson and asked him if he had any 
further claims against Mr. Tlatton. Mer. Ivinson answered that he 
had not. Mr. Ivinson then released the mortgage referred to by me, 
signing the record, which was attested by J. W. Meldrum, register 
of deeds. Judge Carey then wrote the checks to pay off the judg- 
ments and lens against Mr Tutton, first asking, however, whether 
his checks would be taken Instead of money. 


r--— aw 


= aro 


4 
- 
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Counsel for complainant objects to all that part of the answer be- 
fore the word Ilutton in the twelfth line, and moves to strike the 
Salne out becuuse it Is hot responsive to the question asked, anid be- 
CAUSE it Is Incompetent, irrelevant, sunid tnatnaterial. 


116 (). State who were present during the time of the settlement 
mentioned im your last answer. 

A. J. W. Meldrum, register of deeds ; Edward Ivinson, J. M. Carey, 
IH. bb. Rumsey, Chas. TL. Hutton, s. W. Downey ; these were all T re- 
rieniber, 

(). State whether or not in that settlement, or shortly thereatter, 
any reference Was made toa claim made by Ivinson against [futton, 
Which Wiis thie 1} a litivation 11) the Up mie Court of the United 
States, and based upon a re-formation of the note for S15.082.54, 
Which is reterred to in the pleadings in this case; if so, state what 
was said, and by whom, in reference to that matter. 

A. Atter \lr. ly ison tixtuction of the mortgage 


» had entered the s; | 

referred to, Mr. M.C. Brown, attorney for the complainant, opened 
the door leading into the office, where this settlement had taken 
place Jand ealled Judge Carey's attention to the suit referred to by 
vou, and that in the event of the suit being decided in favor of Mr. 
Ivinson he would endeavor to make his the claim. Judge Carey 

answered in substance, * We don't care for that now.” 
li; Q. Was anv allusion taade to the matter referred to in the 

last question betore the « miyplatmant lad satistied the mort- 
Lule in question by any of the parties to the settlement. :a 


: 


ea 


~— 


- 
? 
7 

‘ 


on ade 


EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL., &€. 45 


A. None that I heard. 

(). State whether or not your attention Was specially directed to 
the question of the time when M. C. Brown called attention to the 
matter pending in the Supreme Court of the United States, and 
What, if anything, was said or done by vourself or any of the par- 
ties to the settlement after Mr. Brown miade said statement 7 

A. T noticed when Mr. Ivinson entered the satisfaction of the mort- 
gage, and subsequently when Mo C. Brown opened the door and 
called attention to the sult pending In the Supreme Court of the 
United States, | called the attention of J. W. Meldrum, as also Mr. 
(Uf. [lutton, to the fact that Mr. Ivineon bad entered the satisfae- 
tion of the hhortvage, and the settlement was made before Mr. Brown 
eave the warning in reference to the suit in the Sapreme Court. I 
might say here that Mr. Drown lisacl beeen) in tha probate judyve's 

ofhice. 
11s (). State when sald referenee by satd Brown to said suit in 
the Supreme Court Of the United States was made with = refer- 

ence to the time when the complainant and the defendant, Jos. M, 
Carey, hac thei Conve rsation with reference to what was ineluded 
In the settlement that they bide. 

A. This occurred a few minutes afterwards 

(). At what tine in the dav did this settlement, to which vou have 
referred in the clerk's office, occur, as nearly as vou can state”? 

A. I think it was some time between and be oecloek of the Oth 
of October, 

). When vou arrived at the clerk's office state who were there 

A. My impresston is that all the persons were there that T have 
heretofore named, ineludingw M. CL Brown, attorney for the ceom- 
polatnaanet. 


X2. \\ howif anvbodv, accommpan , mito tl f I rk s ca’ ot} tliat 
Ocension ? 

\. | have no reeolleetion of who did a STTTTOTT Ran TT 

FP State Waist Wiis first chord Pec Waeedhp Clie }' tees Teo | i's ttle bert 
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Ivinson, as well as the note for wiich it was given to secure, Was 
delivered up at that time: as to the money paid at that time 

120) I cannot say what it was, because I left it entirely to Mr. Hut- 
ton & Judge Carey. | had nothing to do with it. 

Q. By whom and to whom were the note and mortgage referred to 
in your last answer delivered 7 

A. By Mr. Ivinson to Mr. Hutton. 

(). State whether or not the note [now hand vou ts the note re- 
ferred to Iyy Vou as having been delivered lp to Mr. ILutton hy Mr. 
Ivinson on the 6th day of October, IS77, at the dime of the settle- 
ment between the parties. 

A. The note vou hand me is the one delivered pal that time. 

(). State whether or not the endorsements now on said note were 
thereon at the thie it was delivered up to Mr. Hutton. 

A. My impression is that all the endorsements that are on the 
hote now were on then, 


Counsel for defendant here offers in evidence the said note, with 
the endorsements thereon. mud osks that on copy thereof and of the 
| 


endorsements thereon, to be marked Exhibit * MoO” be made a part 
of the evidence in this CiAlse, whieh Is according done. 


iz] (). State whether or not in the interview between the par- 
ties to the settlement referred to by vou—namely, Mr. Ivinson, 
Mr. Hutton, and Mr. Care, “sa reference was made to a certain 
contract dated M iv olst, IS77.and set out with the bill of complaimet 
as Exhibit “De by COPY, and whether or not that contract was then 
exhibited to the defendant, Jamies M. Carey, 
A. There was no reference to it whatever: the contract Wasn't ex- 
hibited, 
J. State who actually pari over the money recerptod for ly the 


hich has been marked Exhibit “ EL." being the receipt dated 


} a ap. ? 


(). State wWlint. 1 CUEEVUTRET IE, OCewrred Ih tween vourself sna the 
complainant vy the paviment of satd mones 
A. Phere was a good deal of feeling exhibited. The transaction 
took rolere 1) \lr. [vinson- batik I went init thy Lank (oT) the 
morning of Aneust Ist. IST7. and told Mr. Ivinson that [ was readv 
topav hime s5.000 for Mr Co 7h Putton if be would deliver up what 
notes and bills hie liad ag@atnst Mr. Putten and go up to the court- 
Lous | <fv the mortgage, which he had agreed to doin his 
Conti of Af l=t, INSTT. Mr. Ivinson refused to do so. We had 
; ors Ol cel [ thy Prisatted rel phased 
ew. \I) \| { 3 WH) Wiis scl 1d] Wile rew tt) ben bye wohiredy | 
Tere ‘ ae if l }¢ Tile 


ite Whether or not vou received from Mr. Tvinsen at that 
tlie thy Wate ana Cciallls of ? 1. Pvinsen cut) thi Wve. Nuit | Dsitik 
aonbst Mr. Pbutton for delivery to Mr. Tatton, and whether or not 


x. ree citi r thie were, Which 
a a F treat \/ eed : ' ‘ coos ‘ 
Mr. Iviiison held against Mr. [lu lon, eXcepl the large Hote hereto- 
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and afterwards delivered them to Mr. Tbutton. 

(). Was anuvelinge sald between voursell ane Mr. Ivinson at that 
time with reference to the note in evidence as exhibit * Mo If se, 
state whit. 

A. My inaperesstom is thrat Mr. ivinsonacknowledged full payovent 
of the note, but did mot want to deliver the note up for fear it should 
Interfere with the ease pending in the Supreme Court of the United 


fore referred lo gis secured ly mrortvave, anid tnarked lox ditbt ~ M.” 


States: TP think that is what we were contending about so lone, 
i) [lave vou any Kiowl Lore ss tos clotmaped of SOO) prrere: bn Phos 


). 
tristele: by thy Corba poackb acetal ivir (tl that trerdy hits ttorhney, \l. 
IC. Brown, upon the defendant Potton on the morning of the 
Oth Oet. IST7, or at about that thames as a condition upon 
Which Mr. Ivinson would setth: with Mir Elutton? Tf so. state all 


thi fricts it) reference to that thatter so turias Vou kK POW threern 
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A. Yes; the same person. 
Q). If vou know of any other matter or thing relevant or perti- 
nent to the issues in this case, of interest to either of the parties 
125. to the suit, state the same as fully as if vou had been partic- 
ularly and specifially interrogated in reference thereto. 
A. IT don’t remember anything more. 


Cross-examined by M. C. Brows, counsel for the complain- 
wnt: 

(). Was the recetpt marked noregees: i “ given for a payment of 
money made under the contract of May olst, 1877, referred to in 
plaintiff's a of complaint as Exhibit’ DY, 

A. Joa a 

(). Was i Maney pital on the oe mentioned in said Exhibit 
“DD” Sas all claims and demands of the said party of the second 
part,’ meaning Ed. Tvinson and the Wyo. Nat’) Bank, against the 
sald party of the first part? 

A. Yes, sir. 

(). Was the note marked Exhibit “MM” and referred to by vou in 
vour testimony-in-chief one of the “claims and demands ” mentioned 
in sald contract and Exhibit’ D° of the bill which was paid tid 
discharged by the payvinent of said sum of 85,000, mentioned 1 
Exhibit “RK?” 

A. Yes, su 

(). Did vou, acting as the attorney of Charles If. Hutton, 
[265 accept Mxhibit “KO” as the release provided for by sald con- 
tract of Mav dist? 

A. No, [ did not. 

(Q). Did you not know when this paper, marked Exhibit © hk,” was 
received by vou What was therein written 


A. Yes. 


wd 


.” e 
ae | = « ' . . . . 
contract of May Oist, S77, and the receipt given in accordance with 


j 


thie teriiis of sald contract, and now are BY threat it Was hot aces pot 7 ly 


Vou as a release, When thie Contract proves thrat the sitll PLutton 
shall pay to the party of the second part the just stm oof 85.000 
oh ar Sere the first dav of Nuwust, IS77. in full satisfaetion and 
rie ae : ng bese 
isch rere of all Cialtus cd demands of Salad party of thre ss cori part 
and the Weo, Malt Henk.” aud shee aid Ean OR ae ae 
hi thie: Pherters Gdbhal elaiiis i] leadwire Ivinson “anid the Wve. Nit | 
Bank are this day surrendered to said Plutton by the said) [vinson 
in accordance with the terms of said contract, the said sum of 85,000 
ia a” «6B Pee | is. H l Be 
\. Because ver L ce | the receipt) Mir. Ivinson 
refused to go up to oul Isccanid satistyv the mortoave referred 
to in the cont Mav Oi-t. INT linsisting that if he did it 
2, Wot : .% rae ~ 1] tH the Supreme Court 
(it | ton) i. Sava { fofendant, Charl = II [futton 
Waotltel pheotadal ie + 
1 } . . 
‘) bP Vout , NIT \ ‘ 4 ! ‘ i ! NTbdtel ly Wiis 
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() why, en, do vou say that this 85,000 was paid under said 


oe 
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not in the presence of Mr. Ivinson: and de von not further remem, 
ber that what vou have said about Mir Tvinsonm's not geome to the 
court-lotuse and sutisfving the hnortenge Was a conversation Ooceur- - 
ring between vourself and Mr. Pvinson ata time prior te the de- 
livery of this receipt: and do vou not further remenmber that Moc, 
Brown prepared Exhibit “Wh at vour request, submitted it te vou 
before it Was signed, and that vou declaring vourself satistied with 
it iis being in) Hecordance with the eortract, thisst 1, | Drown, 
then went to the bank and dad ait signed by Mir. Ivinson, vou re- 
maining im mv office until Po returned, and vou then receiving it 
from: mie in the presence of J.P. Bro K Witt aned J. W. Blake. and 
het in the presence of Edward Tvinsen ” 

A. My recoileetion of the whole transanetion is this: DP went inte 


complainants bank on the morning of August Ist with a check of 
Hl. C. Metealfi of Animiosa. fowa, for 85.0000 \MIr. Ivinson 
12s Was on the inside of the counter and DT standing on the out- 
side: T showed him the eheek and asked him if le would take 
It as Money - he sittal it Was ail riotet, | thaeen tala beat thy it Wiis ready 


to make the pavinent of SO.000 for C. TE. Thutton on the contract of 
Mav Olst. IS77. and asked him i |b paid the monev of he would sur- 


render all thie bicotes suri othe r evVvkicnces Of cherbot whieh bie lieled 
against Mr. Elutton, as well as the Wyo. Natl Bank, and satistv the 
mortenave Which is referred to in that contract. Mar. Dvinsen said bee 
would biol, I]. Clattiied an thst cLtied =tltes yt ht Copversatiols Chisel 
he never signed a paper which TP drew, but that le lad trouble ove 


it. | was verv anxious to have the matter fixed up, and P said to 
him, “Send for Mr. M.C. Drown: let dito deaw a receipt for this 
money and fix the matter apo My inipression is that Mr Dvinsen 
sent for Mr. Brown: that Mr. Brown veamie to the bank. conterred with 
Mr. Ivinson, — afterwards drew the receipt whieh le has refer 
toas Exhibit’ KO whether in Mr. [vinson’s presence or not, bdo 
net remember. My impression is that he handed me the receipt at 
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Brown, asked you to go along with me, but vou answered, “No; PI 
be d—d if ldo; Pve had enough of that tor once?” 
I have no recollection of the transaction in threat Way. 

150) (). Calling your attention to the paper before testified to 

by you, and in evidence as Exhibit * L.° Dask vou if thesum 
of money therein referred to and receipted tor was p aid and rece Ipted 
for under the terms of the contract of May olst, IS77, a copy of 
Which is referred to In complainant's bill as Exhibit * D7” 

A. It was paid on the contract and the stipulation that Tbe re- 
leased from the contract, as fully set forth in said Exhibit * 1.” 

(Q). Why do vou say that the settlement in the clerk's office made 
Oct. Oth. 1877, Was nade between Ivinson, humsey, Hutton, and J. 

M. Carey? In what way was Carey a party to the settlement? 

A. Carey at that time was advancing the money to [lutten to pay 
off his debts. 

Q. | understand vou to say that the first thing done when Judge 
Carey Welt Into the co Inty clerk’ s ollice on the morn of Oct. ith, 
IST7, Was toask Mr. Meldrum to examine the record and let him 
know just what Tens existed — Mr. Tlutton and his land. Do 
vou not know that Judge Carey had a memorandum, In writing, 
furnished by Mr. Meldrum before that time stating Just what lens 

there were ortdtist Hlutton’s land ? 

15] A. No: Tdent know that he had any menoranada. 

(). Do vou hat kiow thasat thie first thine dotie by Jude 
Carev in the matter of the settlement was to call on Mr Meldrutn, 
the clerk of the court, for the court records showing judyments 
cir: inst Tluttou ? 
A. No: I do not. 
i?. [low long did vou remain in the clerk's office after first going 
Inoon the dav of this settlement before vole oil 

A. PT remained until the settlement was rade—completed. 

(). At the time Mr. Ivinson executed the release of the hiortgave 
on the county records, state, i vou can, all the persons who were 


‘; 


Present 1 the Poveootna. 

A. Edward Ivinson, Chas. ET. Hutton, J. M. Carey. J. W. Meldrum, 
H. . Rumsey, 8. W. Downey—these are all that [ remember. 

GQ). De vou Hot remieniber (tical the judgment of Edward Creighton 
against Edward Ivinson and Chas. Putton was satistied by HL. B. 
Pots Yoon thie COUTT recore Ly fore the concellation (>) the hhiert- 


arsanangs 7 
i - ° 
A . ] ‘ — , 
A. No: Pdo not remember 
’ . .« " . 
(Q). Do vou remember that) Walter Stniclair was present in 
oe the clerk's office and wrote the endorsement on that record 


that Mr. Ruusev signed’ 
A. No: T have no recollection of secine the reeord whatever at 
that time, and no recollection of Min Sinelairs being in the reom 
(). ae vou f 
Was prod teod for Mr. Ivinson to enter satisfaction on, that Walter 


’ , . ; . 
syeet} * : . ' BBBETEL t Pasa f eget '% *) . . re ; ‘ ot. a4 > 
tdi OOTR ARTES ERCCRTE AIOE UTM Wiie'lh Cease record OF Toryvages 


a‘ 
; = } } +* ’ | ’ ‘ ) ] ] ] > Fr — ; ae y? 
PPACLAAL DD Pore “al tne record olla thigh desk standin aa tle clerk » 
. , ; ’ » £ 
Sabai eenaener it to the morteagve that Mr. ewe bso Was to cancel ~ 
° ;% ] , } , , . | . i a . ] . 
I have no such remembrance: on the contrarv. Mr. Meldrum 
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‘ opened thie recore himself: \lr [vin- it <1) li 7 oan \lr. \I. lelrenen 
attested it. 
Who wrote the cancellation and satisfaction on the records for 
Mr. Ivinson to sign? 
= My impression is that Mr. Meldrum wrote It. 
Do vou Fre member that after t! =tistetion Was written on 
} — Shean ani \lr. Ivinson Wis tooled Ah cul Wiis Te TAY for lis “Ierliit- 
ture, that hi stepped tippy to thi brierhy vexk before referre L tes, cetned, 
- standing near the vault door, turned to MOC. Drown, who was stand 
Mig ul tha elid )] thie talol itt wi I J le * Carey Was sittin. and 
sald to Brown, “Shall PT stan this’ and that, ben tf iiss bred in 
loo 06 the atlirmative by Brown, he then did sign it? 
A. No, | have hie recolleetion ol it 
Q. You have stated that Brown opened the door, and, standin 
near the door, called Judwe Carev's attention to the suit them pene. 
Ing in the Supreme Court of the United States, amd stated that in 
the event of the suit beingw decided in favorof Mr Ivinson lie would 
| endeavor to make his claim, and that Judge Carey answered, ° We 
| dont care for that now.” Was that all that was said at anv time 
ae that settlement about the sard suitunm the Supreme Court of 
the United States? 


A. That w: “sll that was said at the trme of the settlement \ly 
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A. There was no such conversation took place. If such conversa- 
tion took place [I certainly could not have been present, for [heard 
nothing of such a conversarion. 

(). You sav that this settlement occurred between 9 and 12 
185 ~=o’eclock in the forenoon of the 6th of Oct., IS77. At what 
time during the forenoon did you hear Brown speak to Carey 

about this case in the Supreme Court of the United States ? 

A. I can't fix the time. | 

(J. In your evidence-in-chief you say, “Of one thing [Tam certain,” 
there was no reference whatever by Mr: Brown or Mr. Ivinson to the 
case referred to as pending in the Supreme Court of the United 
States except the one vou have referred to as made by Brown while 
standing at the door of the office. Do you wish to be understood 
as stating POsItl ys ly that that was the only reference to that suit 
made by Brown during ihe time of said settlement, or do you mean 
that you remember no other reference to it. 

A. That is all the reference that | remember. 

(). Calling your attention to the note offered in evidence and 
marked Exhibit “M,.” and also to the cndorsement on said note, I 
ask you if you now can state from memory what amount was act- 
ually due on said note, calculating the Interest on the amount spec- 
ified in the note, viz., 813,552.54, in accordance with the United 
States rule, up to the Ist day of August, IS77” 

A. No, sir: T cannot. 

136 Q. Do von not know that there was a larger sum than 

S5,000.00 dollars due on the face of said nete, and that in order 
to agree Upon the terms of the settlement, and to compromise riaat- 
ters between [vinson and Tlutton as to then unsettled matters, that 
Ivinson agreed to take the sum of 85,000.00 doVars, knowing at the 
time that that was only alittle more than one-half of what was ac- 
tually due him on this prdprer and accounts without Including the 
matter im dispute between them then pending In the Supremc Court 
of the United States ” 

A. No, sir; T do not. 

(). Do vou not know that the 85,000.00 dollars patel Iy\ [Hutton on 
said contract of May Sist, IST7, was paid by Hutton and received by 
Ivinson for the discharge of the note and mortgage referred to by 
you In your testimonuy-in-clief, with the express understanding that 
such payment and cancellation of satd note and mortgage should 
In no wise affect the myhts of Ivinson in the suit then pending in 
the Supreme Court of the Cited States? 

A. That was the understanding when that 85,000.00 dollars was 


paid. 

Q. Was not the 5.00000 do/lars paid on the Ist of August the 

only sum or consideration ever paid Ivinson for the cancella- 

137) tion of the note and mortgage referred to, and the delivery to 

Hfuiton of certain other notes and accounts held by Ivinson 

and the Wyo. Natl Bank that were then delivered upand cancelled 
after the contract ot Maas sist, ISaa. Was nade”? 


ee 


wr 
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paid on Oct. 6th, IS77, paid on the judgement referred to in testimony 
asin favor of Edward Creighton and against Edward Ivinson and 
Charles Hl. Hutton, whieh said) judgement had been assigned to 
Henry B. Rumsey? 
‘A. That | do not khow, as the settlement was made on the ith of 
, October by J. MM. (Carey cunid ti se [futton with Mdward Ivinson, 
and, as [have stated im my examination aad ehief, | did not know 
What amount J. M. Carey paid) Mr. Ivinson for Mr. Tlutton 
Q). Do you not know that there was not a dollar paid to Mr. Ivin- 
son on the settlement of October Gth, S77? 
A. No, sir: [do not. 
(). Calling Vour attention to the statement made tn vour evidence- 
In-chief about a demand by MoCo Brown for an additional S500.00 


7’ dollars iN) ore I thasat 1 ttl Preednl rilolit bye 1h) TH :; done Votl 
L5S know from Comyve rsations \\ ith ( ‘has. [furtton, hisacd pr te threat 

time, that he had offered Rumesev and Ivinson an additional 

SOOO doflars as a consideration for delaving the levy under the 


Creighton judgement after the Ist of August, IST7, and that all the 
talk liad (rth the OCeaston to which you reler between Drown and 

vourself, and fin] which Carey may have taken some part, was In 
reference to that matter”? 

A. No, sir: | do biel, White Ver Conve reatlon took place wis be- 
tween \I. (’ Brown &W J. \l. (oar V. 

(). Do you “uv that the check pate to Mr. Ivinson on the Ist of 
August, ISG 4. Wits a check minede and executed hy 1] f \Ii tealf. or 
Wiis the (tie thine Aueust atte brasaede canned « yeetrt by | & \l. tealf, 
Where In the recep on that cate refers te the bloek herd ? 

A. My impression is that both checks were from him (ELC. Met- 
calf). 


Re-examination by W. OW. Corner. solicitor for defendant 


> Af the titme of thr <efttloment between Pvinson sand Ilutton (yt) 


4 
the Gth dav of October, IS77. state. aif vou know. where the original 


boxdarbort 
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ee 


(). Please look at book “A”® of the record of mortgages of Albany 
county, Wyoming Territory, which [ now lay before you, at page 
192; state whether or not that page shows the cancellation of the 

mortgage referred to by you in vour testimony, Which, vou say, 
1440) was written by J. W. Meldrum, and which mortgage is referred 
to in bill of complaint, and designated by an exhibit attached 
tO said bill of complain iis exhibit ty 

A. The page rr ferred to shows the satisfaction and cancellation of 
mortgage, In the handwriting of J. W. Meldrum, register of deeds, 
and is slened by complainant, E. Ivinson, and attested by J. W. Mel- 
drum, regi-ter of deeds. 

(). Are Vou We I] aequniited with thie anew riting of the <td a. 
\\. Meldrum and Or th complainant ? 


couninted with the landwritine of both. 


— 


a 
me 
a 
=< 


} I na Writthie sald cancellation of said horteage 
is. from vour examination of the writing. 

-. ‘| he ir nel writhne | thisit (at J. W. \I ldrurmn. rs ister of deeds: 
the signature is that of FE. Ivinson, complainant, which T saw him 
write. 


1) fendants hie re otter in es jel hee the CuLdice lation of the hort. 
bith. A. DO UST3, and the satis- 
said lnortgwage was given, which 


41 } F a 
areis lio) Thie’ Pecorad, OF date April 
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Phhereby acknowledge satisfaction in fall of the debt for 


‘ Fe- 7 — 4 . | o— or } 
1-1] Wi red bbls triorieave W immertven to secure. and beret Miscnaree 
' ’ } ’ ° ; } 4 , _— —— 
liad Crnies tlie sabe this sixth dav of Oletober, N44 


-E. IVINSON. 
Attest: J. W. MELDRUM. 
feea Ye of Lyeods 
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A. Charces Hutton: Laraniic City, Albany Vv, Wyoming Ter- 
ritorv ; am what is terme ! 

(). Are vou ene of thy 

A. fam. 

(). Were vou por 1} | lerk ben BAY COUnEY On the 
ith Lea of October, 4 ch pat clan’ thisnetion whieh then 


clerk s otlice on that 
ocenslon” 
A. LT think Jude 
(). Who wer per } bork?’ tee at that time? 
A. Ny i Lrisconh, per. < arey, Waar eh bdth, «A bhiVene If, 
‘ | believe, Mr. Reuse. 


id 
" O present 


during 
oe 
(y N 


Lieve 
re 


ate What occurre 1b the sade clerk ice on that ocea- 


evasked Mr. 

Or every 
<chiption betwee i wig \ owe! ied seotel 
evervilitng i a to thitseee Waes thocat leivtrens leek 


y ’ : 
»> TT ’ ' ‘ ' 1? ? ' ; : ° , ‘ 
iif . i oe ; ii ag 2. i it, ; 


| | i “stil 
find bw Mir. Ef 1] | lannakk th Tuas i ren thi thie 
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McGreevey some supplies, with an understanding that what money 
Mr. ivinson had furnished was to be taken out of the amount of 
What the ties come to, and the balance was to goto Mr. [vinson as 
aeredit between Mr. Ivinson and [to apply on the Creighton judg- 
ment, [ think. 
(2. At what tline, with reference to the time of this settlement of 
October Gth, IS77, did the complainant receive the Hioney which 
was realized from these ties, 1 vou know ? 
Ld A. [think it was a short time before the 6th of October. 
At least le satd when Carey Cialne Up and rade thist settle- 


ment he would give me credit tor the amount T haye already stated. 

(). Explain fully how and for what a credit for an additional sum 
of six thousand five hundred dollars (86,500.00) was given to you 
by Mr. Ivinson, tha cCompiunant, it the setticment of October ith, 
ISaa 


A. | paid yin Or ave hit cl vouch 4 t r SH) UOMO) dollars. The 
voucher was for hay that Thad furnished the Government, and be- 
loneed TO hives If. 

(9. When and where did you deliver to the complainant the Gov- 
ernment hav voucher for 86 500,00) a 
\. At the court-louse on the Oth dav of October, IS77. 

\ 


(9. At what time did the defendant, Joseph M. Carey, come to 
Laramie on the oeeaston of the settlement of Oet. Oth. iSga 7 

A. ae Ccidaye ty) cot) thie eve Hine of thie thy iy] October, ING 4. 

() ae Vou Peednye niber dbiV Caomyve reation 1?) a oflice of s. Ww. 


Ddoowerye vo elther on the eve ninewot the oth of Oectoln r, 1844. i which 
MLC. Brown partienpated. in reference toa demand of S500,00 

14600 doflars more by the complainant before he would settle? If 
“Oo, state whit that conversation Wits. 


A. T heard no conversation between Mr Brown and Judge 


{ 
Careyvoin Mr. Downey's office in the morning of the tth of Oetober, 
ite ilies ; . P ' . . . } 
ISvT7. Mr. Brown eame up into Col, Downey's office, told Judge 


‘ ' > 1 ‘ 
Cc arev that Nir. Pv “Opt Waotliei Dot bike sb tithial settiement Without 


, — —" ; 
Jide ¢ at's We yblte ‘ Theol ‘yi iearwW iT 


*y ‘ a i ’ ’ im ’ 
Baca f ? , og et , ; ; 
Q) Whatlif anvthing, cecurred reference to this demand of 
4b } } ; 
™ jf tb ti Piva) ? ~ ' Veis 9) if 
’ } } 
\ Bb ' be , ‘ sii” i " , i i> Ptye ‘i | | to 
; } | t> ' 
~ i= dn ies vent down to Mer. [vinson's 
\I } , 
: ‘ , 
hh | “es i \ i “= i i ivy | ri fl 
’ 
' ‘ 
\ ' \ si | Pryedore 
\T } 
{ ‘ ‘ = ‘ij | ,* if 
' 

bt « 14 +} ’ ’ ‘ 
7) i ’ ‘ 


EDWARD IVINSON Vs. CHARLES . » aC 


(). In the interview between the parties at the clerk's office on the 
Oth of Oetober, IST7, was there anv conversation between Mer. [vin- 
SOT} anid \Ir. Clarey, or beet wre tli Nir. Drown tied \lr. ( AZ it) refer- 


Chice to sud contract ol May dist, 1864, ‘dn reference to a certain 
sult between vourself and the consplainant pending mn the Supreme 
Court of the Co riitedl States oelore fhe tite when the combpliainane 
sald to the defendant Carey ev iv is settled or before the time 
when the complainant chile ree] tisfaction TEP thie tn mrtercs 
to Which Vou have ret rread ? 

A. There was not. 

Q. Upon what, if any, condition di 
fendants, agree to furnish vou the 
for vou on the Oth dsty ) | 


' 
e Teecope 


’ 
_ 


Olbjpected lo hy complain tnt oon the ero that itis irrelevant 
aud tritatertal, 


A. Loner Phen Cod) Lition THEE = it rh) ide cu tannl metth lhbetil between 
Mr. Ivinson and mveselt 
Lbs (). You m iy staie % | heroor not vou had anv conversa- 
tion With the ear Pracadal, Vinson, by « vetting this 
money, and as to how vou could get its and, if se, state all that was 
sald betwoen voursell a 
A. Mr. Ivinson wanted me 
ly) all the matters between 
thing between us, so be 


the property which he had a morty 
the only way T eould) ratse the mon 
aofinal settlement 

Q) Did vou intorm 
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1. PFaecre wa b> settle nents. 
this nete and judo hit. 

(). [ft the note which was secure] by mortgage was settled by that 
payment of Sov dollars on Ausast Dat. IST7, was there any- 
thing lett for poavin oa theres PONC SPH Ue “oLeriatony iden en 

A. AT] die diel erallhbist take al that true was this note an Bt bithsey 
yudement, 

(). [i the note which was secure bby niorteage was settled by that 


, s\¢ : ar PR i ' ve ae a? oe +} i ] 
preeVribe dil Ol Spt ehalfays on] \ prey I iS.o4. Was he'll baveliine 
left for pavinent thereatter exe eot thre | Frinton radement ” 
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adbswer, ana Vou r Hise To cilisW | mW ask th yu ' bercuita 
a thi hhole Which Wits seve't)) i ; "porters Wil - by 
os} that pavinentot SoU do/arson August Pst, S77, was there 
invthing lett for paviren ii except thre ( rerliton 
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Ivinson refused to deliver up when the 85,000.00 dollars were paid 
him on August Ist, lsva” 
A. He did. 
Q. Please examine that note, the same being Exhibit “ M7 in 
this case, and state whether the endorsements now appearing upon 
the back of said note were all thereon as they now appear at 
Lo. the time said note was delivered up to you? 


rae j 

A. They were. | 

(). Were any of these endorsements pul Upon that note at the aR 
time the settlement was made, on the 6th day of October, A. D. 


sia? 
A. They were not 


CHARL. IL. HUTTON. 


Defendant offers in evidence bill of complaint and answer thereto 
In case of Edward Ivinson against Charles HL. Tlutton, No. 361, 
brought in the district court of the first Judicial district court for 
the county of Albany and Territory of Wyoming, begun by the 
filing of said bill on January Od, IST-4A, and the final decree in said 
cause dismissing the same on the 5d dav of August, A.D. S74, and 
asks that a certified copy of said bill of complaint, answer, & final 
decree be received in evidence in this cause and designated Exhibit 
“OO” which is accordingly done. 


Objected to by counsel for complainant as irrelevant and imma- 
terial. & 


Lot Defendant here offers in evidence a certified transcript 

of the decree of the supreme court of Wyoming Territory in 
the case of Edward Ivinson, complainant, against Charles Hutton, 
defendant, taken by appeal to said supreme Court of Wyoming Ter- 
ritory from the district court of the second judicial district) within 
and for the county of Albany, in the ‘Territory of Wyoming, and 
that the same be marked Exhibit “PO and made a part of the evi- 
dence in this case, Which is accordingly done. 


Objected to by counsel tor complainant as incompetent, irrelevant 
and dimmatertal. 


Choarces PH. Ttrros recalled for further cross-examination by M. 


. 2 , oe sa i a at a 
C. Browy.,. attyv for complainant: 


(). Whit is the Value of Live land and other property covered hv 
the deeds to J. M. Carey a& It ther. date- Oct. ith IS@e.1n excess of 
the property covered by the mortgage to Edward Ivinson betore 


. SI . " é . " 
referred to DY Vo 


Log A. Tsold the wholething to lim for 810,000.00 dollars; TL don't 
KrhoWw V [ = Wo! 
g ; : . ie a a ae ¢ | ] ] . :; hao of _ ] 
Q. What value did vou put upon the land and property referred 
. ’ ’ .) 
to Tk the fast question 
as : enced ae . ‘ : . ‘ } ’ , ® : 
A. TL never put anv value on it: it was a lot of R. R. land mixed 


up, and I never put any value on it, 
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(). | ~ the property referred to TT thy. [Wo least cyt <tihons col ee 
Value In proportion to the number of acres conveyed as the land 
conveyed by the Inortyage ? 

A. I could not tell whether there was any value or not 

C. Hh. HUTFOR. 
i huttal hi Complainant. 

WALTER Srxcratr, being first duly sworn, on oath deposeth and 
saith: 

(). State your name, residence, and occupation, 

A. Walter Sinclair: Laramie City * dhistlrahnece avent, 

(). Where were vou on the Gth of October, IST7? 


‘A. dont know: ern t le 1] Preota recollection 
Los (). Examine the records of judgments — district court of 


4 
Albany county for thre pucdarne nt inthecaseof Kdward Cr lorh)- 
ton against Edward Ivinson & Charles TL. [button : state in whose 


handwriting the entry of thie jucdonenal ~ tiatde, the name of the 
prcrsan In Whose favor the yucdlema nt runs. ated the names of the 
persons against whom the judgment is rendered, the amount of the 
judgment, and the date of the same, and the date of final satistie- 
tion, and by whom the satisfaction was written, as shown by the 
records, and by whom signed. 


a 


? 


Objected to by defendant as incompetent, immaterial, and not in 
rebuttal. 


; ; , , , 
(Juestion withdrawn by complainant for the present 


(). Examine page Lemrof thie judgement docket, and after 1 fresh- 
ny vour memory from the record., state where vou were, 1 vou 
know. on the 6th dav of Oetobor, IS77 
A. Tn the county clerk's office of Albany count 
Oo. Strute Whit « ner Or tetmoratida there is op thie prac of 
lot this record referred to by which vou refresh vour taemerv as 
Ta Where you Were ol tlie (sty of Octob r, sont 
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2 EDWARD IVINSON VS. CHARLES H. HUTTON ET AL., &¢. 


165 in the doorway, or near thereto, he remarked, in substance, 
Remember there is a case pending in the Suprenic Court of 
the United States: we don't settle that ? 

A. T remember this remark being made, but do not remember 
the exact stage of proceedings itoccurred Theanswer to it was made, 
I think, by Judge \ “are, We will take chanees on their recovering 
judgment in that case, or in substance that. 

(). On the occasion in question, do you remember what Judge 
Carey said, if anything, to the complainant, Mr. Ivinson, as to why 
he wished the liens cleared up, or demands constituting lens set- 
tled, so fur as they affected certain real estate of Mr. ILutton, which 
J. M. Carey & Bros. were taking a conveyance of? 

A. 1 do not remember of such questions being asked Mr. [Ivinson 
by Mr. Carey. 

(). To refresh your reco 
Carey was, on that occasion, settling a 
against Mr. Pbatton and tax claims ? 

A. Mr. Carey was very particular to have all liens against Mr. 
Hlutton’s real estate setded. This matter of the decree referred to 

was left open and unsettled, and my attention called to that 
16 facet particularly, 

() At what stage of the proceedings was vour attention 
called to that) fact, and especially with reference to the time when 
Mr. Ivinson entered satisfaction on the record of a mortgage held 
on the real estate of Tutton ? 

A. As DT said betore, the understanding was had, whether before 
or after Mr. Rumsey signing a receipt of satisfaction of judgment I 


1? 
ia 
i 


lection, do you I" member tliat Judge 
1? 
i 


I} judgments to be found 


' 

i i 
- 

| 


cannot say, but my best recollection is thet Mr. Ivinson took the pen 
In his fingers preparatory to signing the release of the mortgage and 
siitl, Rermrem by r that this does not release or walve any rights [ 
mieht havea! | eain this suit in the Supreme Court of the United 


States. [did not recollect that until the subject was brought up 
Her 


Cy. Who was Present at the time Mr. Ivinson signed the release of 
thre hiorteagve. it Vou remy ripley 7 


A. [think all were present mentioned in mv first answer, includ- 


, . . ° . 7 
*) i. © ‘ ‘ > oe , °°) 


A. Tthink | did, from the faet T stood beside Mr. Ivinson when 


<« <2 1} 
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7 \ erse OX aTHENG book of mortgage records of Atbans 
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(1) Do vou remember that) Mir Carey mesisted, on that occasion, 
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EDWARD IVINSON Vs. CHARLES H. ILUTTON EV AL... &c. i) 


(). Do vou remember why Mr. Crrey insisted that satisfaction of 
Chisel hiorlvrace shoula beer tracer 7 

A. He stated he was gotng to advance money on the property or 
buy it—I don't remember which—and wanted a clear record, 

(). Did these parties whom vou have mentioned all come inte the 
clerk's office together or that oceaston of the Oth of Oetober, IST7? 

A. Ido not remember. Talking over the matter and figuring up 
the Interest took tip) considerable time, and lilo not recollect whether 
these parties were all — the tine or net 

(). Died cull of the parties baud rena there all of thiat 

time ? 

LGS A. As to that T est Suy. 


Re-examination ly \| ii. DOWN, att Vv hor Comp laren 


Q). What official position did vou occupy in Albany county, if 
any, at that thive—October Gth, S77 

A. Deputy county clerk and deputy clerk of court. 

(). Lick vou calculate the interest and amounts due on the several 


4 


jude its satistied thiat clans 

A. Tadid, but whether my figures were taken or not T can’t sav. 

LF Calling your attention to the athe Wer tir lee bev Vou ot) cross- 
eXatilhation as to remark made by Brown te Carey that this does 
not settle the cause mn the Super ine Court. ane (Carey > ria=Wwer that le 
would take the chances on that mnatter, or in substanee that, was that 
all this Conve rsationu bisacd thisat Lay between ares «\ 1b) WHE citied subvevtel 
that decree in the case pending in the Supreme Court of the United 
Stutes ? 
+} 


a el , = 1} : 
A. Phere Wiis cohnsiderabl Tekin Gdns’ pearties about this taatter, 
but I do not recollect anvthing turthes 


WALTER SINCLAIR 


boo Epwarkb [vinsox, complainant, appeared, now called in 
rebuttal : 

"J stil Whether Vrrui \ \l ‘ peer] ‘ | 

A. ido 

‘) sale Wye trie] \ « 1] Tricie] } \] { \ bi 
acting for Charles TL. TIntton. of a tiatters of business between 
vourself and [Dutton on the ith ot © iSea? 

Cdbrectod ter cot this ore brie triztt it = } Toot) Petoutiad COV alelel beagit) 
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Carey on that date, ¢ 


ber, IS¢¢, cain eM \ I; 7 
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170) ovat any other place. “In fact I have not spoken to Joseph 
M. Curey, to the best of miv recollection, for tive vears or more 
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(yt) EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL., &C. 


-. To make the settlen hi Vou Speak of. as hear as | (iil tel] now, 


: | ee ; ° ; , ne 
about S508 dollars Was sacrificed bv me. 


(). Is the amount which you say was then sacrificed by you in- | 
eluded in the amount sued for In this action ? 


. 


Objected to by defendants as incompetent, Immaterial, and not in 
rebuttal. 


A. No: it was hot, 


(‘ross-examination by defendants’ counsel : ve 
(). State particularly and in detail the claims and demands held 
by vourself and the ie oming National Bank acalst the defendant, 
Charles IL. [utton, tor which vou agreed LO aecepl the sum 
176 of S5.000,00 dollars by the terms of the contract of May ist, 
ISi7,and pron Which you say you lost by that contract about 
SCHOOL) dollars. olVving thie amounts and character ot each of said 
Claims of yourself and said bank. 
A. | cannot rive such a statement at present, 
QJ. State such of said claims and demands as you remember, and 
as fully as vou can 
A. T probably could get somewhere near It to-morrow, but could 
Hat lor ot) 
(). Did vou state In vour direct evidence in this case that before 
giving uy) thre hote OF Cane line the Inortgave vou handed thie cH 
agrrectnent Marancd Exhibit “D> to Joseph \l. Carey, anid tole him 
to read it over, and did vou state in vour testimony to-day in rebut- -- 


tal that vou had not spoken to Joseph M. Carey in five vears ? 
van ; . . . } r : 
A. That was my statement, and [explained it there In my rebut- 
tal testime i1v—th it Thad had no conversation with Mr. Carev tor 


I, ts brea + | + , } . ] ‘ -. bh : — @ 
(). In stating that vou handed the agreement marked Exhibit 
“DD? to Joseph M. Carey and told him to read it over, in direct evi- 
+] - * ~ ar barn te, . = ’ , 
this Case, What time did vou refer to as the time when vou 
a +] ee Pe ee 
handed him the agreement marked Exhibit “DD? 
4 | " > » ' + > *% . 41 me ~ 
. o \ “Hort tithe alter elitering the elerk’s ofhiee. 
i 
A. On the 6th of October, IS77, between { and 12 o’clock, 
Q. What came of that agreement which vou speak of as Ex- 
+ ] } » . ; ] ae 
A. I think Judge Brown took possession of it. 
[lave vou ever seen it since that time? a> 


S| 


‘ ale rte 
A. I think mot, until this present suit commenced, 


. 4 “ 4 3 a 6 

Where did) vou see it <imec this Presetit sult Was Cotimenced ' 
7 ’ ; ; : ‘ . 

(). Did Jude brown (>| \lr Dron KWo, Wheel fboout to comtence 


reat manv of mv 


Q). In the conversation between Mr. Brown and Mr. Carev, which 
Vou sav Vou heard in the clerk's ottic cy) the oth dav of Octobe r, 


ee 


ae 


EDWARD IVINSON Ys. CHARLES I. HUTTON ET AL., &¢. O7 
Sei, 1) reference to the suit pending i the Supreme Court of the 
United States, did Brown say to Carey that the claim or decree was 
worthless, or not worth the paper it Was written upon, or words to that 
eflect? 

A. I was standing or sitting not far from where they were con- 


. ’ 
to this deeree, 


versing, and heard them talking im regard 
7S) so and | think. af To am not mistaken, Judge Brown held the 

sume views that Judge Carey did—that he did not suppose it 
would affect lis rights at all, 

(). Do vou rem niber any single one ¢ 
held by vou or the Wyoming National Bank against Ch irles HE. 
Hutton, defendant, which were settled 
ment of May Sist, IST7? Tf so, state the nature and 
any one of such claims or demands 

a stat “] before | Cabhot vive Vou astatenn ntoof them now, 
[have no doubt T could get a correct statement of lis indebted: 
to the bank, ana cout, perlitpes, COTE heutr eviving Vou a corre ct 
statement of what was due me. 


‘ . 
f the claims or demands 


hoor Bop PPOPEP ERD tay Tine , hae oe 
ses 


Redirect examination hy COTM] F ant: 


(). Was the agreement sebeout wl) ely vou have heen CPross-CNUM- 
ined dated the Slst of May, ISac. and the one set ont ty CON in) 
vour bill of complaint and referred [to] therem as Exhibts Db?” 
A. Yes: it is the same. 
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Q). To whom and for what) purpose was the money 
Charles Tlutton and accounted for to litm om the Gth day ‘yf October, 


D. Sie? 


pad by 


\. The Honey Was pate to TL. B. Rumsey, on iL judement 
i been rendered ino ease entitled) Edward Creighton ae 
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that 
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The 
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in faver of Rumsey for something over So QO0Q00 dolla; 
ShO0d bod o/s accounted tor on the MeCreevey tres and the 86,500.00 
(f voucher, less a discount that was before that tin 
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Har of it went to TL. B. Rumsey to satisfy the judgment | 
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to me,or said generally, | don’t know which, to my best recollection, 
this isa pavmentin full forevervthing? [think T said, ves, it was, 
when Mr. Ivinson stepped hy), In rather an excited manner, and 
sd, not for that 85,000.00 do/lars now pending nn the Supreme Court 4 

I don't know that anything more was said; ty impression Is 


PO) Judge Carey laughed about it. 
(). Ts that all of the conversation or conversations that you 
now remember as occuring on that occasion ? 


A. IHfmy attention was called to any particular point, T probably 
should renember more. There was a vreal deal of conversation, but 
ldo not now recall anvthing hiore. 

(0) Now, state What was done on the occasion referred to, aside 
from the conversation vou have referred to, so tar as vou remember, 

A. |] dont remember anything, except Judge Carey gave mea 
check suflicient to satisfv all claims, with the exception of the one 
referred to above, 

() Do vou remember about Mr. [vinson’s satisfying a mortgage 


t occasion upon the record in the county clerk's office? 
ink Ido: he was on the point of signing It when lie spoke, 
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foregoing instrument in writing and acknowledged that they 
239 executed the same as their free and voluntary act, and the 
free and voluntary act of the said firm of J. M. Carey and 
Brother for the uses and purposes herein set forth. 
Witness my hand and notarial seal the day and year above 
written. 
[Notarial Seal, 8S. W. Du] 
(S’o'd) STEPILEN W. DOWNEY, 
. Notery Publie. 


CHEYENNE, Wyo., Nove. oth, 1ST. 
In consideration of the sum of one dollar and other valuable con- 
sideration by me received from J. M. Carey and Brother, T hereby 
release, cancel, and annul the avreement and contract of which the 
Within isa copy, and hereby absolve said J. M. Carey and Brother 
from all liabilities on satd contract and yerrecment. 


(Signed) CHARLES TH. IUTPPON, 


Exuipit “J.” 


2 fh This agreement, rade and executed this fifth dav of No- 

velnber, i the Ve arof our Lord one thousand elolit himedred 
and seventyenine, between Joseph M. Carey, of Chevenne city, in 
the county of Laramie, in the Territory of Wyoming, and R. Davis 
Carey, of thie city and county of Phitlacletpolita, In the State of Penn- 
svlvania, copartuers, trading and dotng business in the firm name 
sinned st\ le of J. M. Carey and Drother, parties of the first part, sid 
Charles HL. Hatton, of the county of Albany, in the Territory of 
Wo vomuing, parties of the second part— 

Witnesseth: That whereas the said party ol the second preart did, 
on the fourth day of October, A. DL IST7, by his two certain deeds 
dated (ot) thicat | iV, vranet, bare Lit. <el], and CONVEY lblite the sated 
parties of the first part, and to their heirs, survivors, administrators, 
executors, and assigns, certain lands and tenements in said deeds 
praticularty deseribed > and whereas, on the titth dav of November, 
A.D. IST! one Robert Plomer did, by his deed, dated on the tifth 


1} 


day of November, A. DL ISTo. erant. barevain. sell. end convey unto 
the satd parties of the tirst part and their heirs and assigns forever 
COTTA heis atl t et) eo thi sided last-mentioned deod dle- 
oh ee ee a it oe Te oe se 
A SC BRPRSG, GPE if EGGis <2 feat] thotusane dollars reria Teo Loge 

Pil satd Robert Tlomer bv the said parties of the tirst part: 

Now, therefore, this aereement further witnesseth that the 
sald parties of the tirst parton consideration of the covemunts, agree- 
ments, and promises of the sard second party hereinafter contained 
nid ol forth, licathh 1 he ond bred do hereby ceoVvelant sania err to sine 


‘ 
ro ! . } ’ } 
With the ~itle “ecole party, til bie*l ys, 6 secttors. administrators, ane 


: . - * ye . ; y , ] 
iissTe@ lis, Ol) oO] breton thie bbitdi day >] November, 3 |) ISSO to thake, 


» ee , . 

execute, and deliver to the sald partvoof the second part, or to lis 
; . ’ 

} * 9 ? . ] ,% ts , .* " ‘ , 43, ’ ] } 

heirs, executors, administrators, or assigns, good and sufthieient deeds 

cr] CoOrPVaEV add ice Ted Comivev Tt I rlits, THT ie tied Phifer ters| ‘} thi =rile] 


paurties of the first par dequired under and by virtue of the three 
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deeds hereinbefore described 11) nial la) the laniels, ferietrietits, nie 
Property deseribed iT all of said deeds to the said pRert of the <ccond 
part, and to lis heirs, executors, administrators, and assigns: 
Provided, nevertheless, That the tor vole acvreements amd cove- 
nants of the sia first parties are bracacds thpron thie CNP =s conpeli tions 
that the said party of the second part, or lis heirs, executors, ad- 
ministrators, cr assigns, shall and do well and truly pay or cause to 
be paid to the said: first parties, or their heirs, executors, adtuinis- 
trators, or SSILTIS, Oli or before the fitth Lets of Nove Th i” 
242 A.D. 1880, the sum of four thousand dollars, with mterest 
thereon at the rate of one and one-half (15) per century per 
month, which interest shall be paid quarter vearly, as particularly 
specified In a certain promissory mote dated on the fitth dav of No- 
vember, A. D. ISTO, and given by the said second party to the sar 
first parties, anid Which bhote Js nHuL pore Vande cat) tlie bank of Stele 
bites, Post WV C'o., in sitll Chev Lilie (ty ' sinned provided fiarthas ce thist 
the aforesaid derechents ahd covenants of the sartd tirst prartie =~ are 
made upon the further express condition that the said party of the 
second part shall and does well and truly pea, or cause to be pact, 
all taxes, assessments. and lawful chiara ~ tliat HitV eNIst Or aweerte 
ot, cl culiy tite prior te» the sated fifth dav of Now tritverr, .\ |) PSst, 
and that the said party of the second part does well and truly in 


Upon cor agvabnst =i latieds anid Lehietie tits, OP ahiny par (i] puart- thie ‘oc 


demnify and save harniless the said parties of the first part from all 


crhied che - 
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cedent, and are all and singular to be Literally and fully kept 
and yr rlormied bv satd secone ry Peetorres gt} ob ersaties ry othe 
partof sand first parties shall arise or exist bw virtue of this agre 
ment: and it beme further expressiv agreed and wunderstood be 
tween the parties hereto that. in the performance of said conditions 
precedent Ly thies Seconpel party, Lidaa i mel of the exsence of 


this auevreement, and Chat the titerest te aeeru Pprts satbel POPOL sory 
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which said first parties may be compelled to pay, or be made lable 
to pay, in defending ania protecting their right, Interest, or claims 
In or to said lands and tenements, or any part thereof. 
li witness whereof the said parties hereto have hereunto set their 
hands this tifth day of November, A.D. IS7%. 
J. M. CAREY & BRO. 
CHARLES TL. HUETON. 


Eexuipir “ kh.” 


Received, Laramie Citv, Wyoming Territory, Aug. Ist, A.D. 1877, 
of S. W. Downey for Charles IL. Hutton, the sum of $5,000.00 as a 
pavinent (ot) the contract made cutie executed between Mdward Ivin- 
son and Charles HE. Hfatton ef a7. at Laramie City. on the oist day 
of May, Sac. thir suid pavinent Loe ing braternacde 7 ce apply Ot) ana 11 
satisfaction of the sald unsettled claims of the Wvoming National 
Bank and Edward Ivins on, agreed on and fixed in and by the terms 
of said agreement and contract at sald sum of SOOO, and the 
notes and claims of Edward Ivinson and the Wyoming National 
Bank are this dav surrendered to the said Hatton by the said Ivin- 
Son Mn accordance with the terms of sila contract, the suid =1thl ot 
SH HOWL being paid Im satisfaction thereof. 

EDWARD TVINSON, 
245 Exum “1.” 
LAmAMie City, W. 1., Aug. 22d, A. D., 1867. 

We, the undersigned, hereby acknowledge the receipt of tive 
thousand dollars as a partial payment on the judgment now owned 
by THlenry B. Rumsey against Charles PL. Tatton ef a/.. referred to in 
a certain contract made and exeented Mav Sist, A.D. IST77. wherein 
KE. Ivinson, PLB. Rumsey, and the Wyoming National Bank are 
parties Oth oie si Le iraed 4 ‘hharl = a [futteon., =~ \W 1) Wie, ef al. are 


—, 


parties on the other part 
, . 5 . , ? . a | . , , . * . 
Phe said tive thousand dollars being paid by S. W. Downey for 
. . . . % , ‘ . . . . , . 
and on bebalf of Charles TL. Hutton. in eonsideration whereof and 
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, 
on said thes shall be appiled om and tothe partial satisfaction of satd 
. . . y ’ , ’ oe . ‘ . 
tideiment aforesaid. We hereby release the said S. WL Downes 
e” +} ‘ . . " . ; . + ‘ 
from all obligation on sald contract, and We also release the block 


herd from all claim or levy uncer execution 
m. LY EXSON 
i. B. RU MSE?. 
by B. EVINSOA, 
Si: . AM nin» Fact 
uC. Bate BS. 
Atty tor R ised / 
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ing off said said note, without having the property named and 

described in said mortgage sold to satisfy the debt due on said 
note; 

2458 And whereas the said Charles IH]. Hutton is now the owner 
of certain property hereinafter named or deseribed, Which the 

said Edward [Ivinson hereby agrees to take for the prices named and 

stated herein, and to credit said sum on said promissory note and 

mortgayve ; 

Now this agreement witnesseth : 

First. In reference to the lumber at Lookout station, on the Union 
Pacific railroad, the said Edward Ivinson has purehased the same 
of the said Charles TH. Hutton at twenty dollars per thousand feet. 
The said lumber is to be measured within ten days from this date, 
and the entire sum which said lumber will amount to is thereupon 
Immediately to be credited to the said (Charles Hf. Hutton on siti 
note and lnorteave 

Second. In reterence to certain wood, the property of the sald 
Charles H. Hutton, now in the Bie Laramie river, near Laramie ¢ ‘ity, 
Wyoming Territory, and which wood the said Charles HL. Hutton 
purchased of Bramel and Latevre, the said Edward Ivinson has this 
day purchased the said wood, tive hundred cords, more or less, of the 
siiid Cha Tes LI. [lutton, at tive (0) dolls ars per cord, to be deli ivered 
and corded near the side track of the Union Puaeitie railroad, at sitld 
Laramie ¢ IY, \\V Vorurn - Perritory. 

The number of © ie of wood, when ascertained, to be computed 

ut the rate of tive dollars per cord, and the entire sum to be 
240) credited to the said | eet Hl. Hutton on the suid note and 
lortywag 

[tis further agreed in reference to this wood that the said Kd- 
ward Ivinson is to é¢redit the said Charles IL Hutton, on said 
note and mortgage, with the sum of fifteen hundred dollars, said 
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Fourth. In reference to the chance ry suit heretofor 
the said Edward [vinson hereby agrees and binds hinmse! 
the same. 

CHARLES H. HUTTON. 
EDWARD TVINSON. 
Witness : 
SW. DOWNEY. 
J. W. TINGAMAN, 


Signed in duplicate. 
eX Hie 
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1 EDWARD IVINSON VS CHARLES Hi. 


nsideration thereof, it is now ordered and 
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adjudged by the court that the bill of complaint herem be, and 1s 
hereby 7 “Titisseq 


: J.W. FISHER, 
Chief Justice, Wyoming ik rritory. 
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a J. WV. Meldrum, clerk of the district col ‘t within ana for the | 
county of Albany, Wyoming Territory, do hereby certify that the 
foregoing pages of writing are a true and correct copy of the judg 
ment entrv in the case entitled Edward Creighton es. KE lward Ivin- 
son and Charles TL. Tlatton, number O49. so full and entire as the 
same remains of record tn said court 
Witness my hand and the seal of said court bi reto aflined, at Lara 
mile City, this ZSth dav of December, A. DD. TSS0. 


[SEAL | JW. MELDRUM, Clerk 
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That pursuant to notice given by tie according to law the partis 

hereto. with ther Solleitors, app imesdatav offiee. at the court-louse, 

at Albany county, Wvoming Territory, on the 22nd dav of Mav, A 
D>. ISszZlat LO oa elock a.m. of Ll cdavy 
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$15,582.54 dollars, dated April Lith, 1873, was fully paid by asettlement 
made between compl ainant Ivinson and defendant Hutton on August 
Ist, IS77, less the amount for which said notes and mortgage was 
ordered to be re-formed by a decree of the district court of Albany 
county, entered on the l4th day of February, A. D. 1874, to wit, the 

sum of $4,036.12 déllars, and interest on the last-named sum. 
265 Second. That the amount claimed by the complainant to 

be still due and unpaid on said note and mortgage is the 
sum for which said note and mortgage was ordered to be re-formed 
on the Lith day of February, A. 1). 1874. to wit, the sum of 8 SbLOSG1L2 
dollars, with Interest thereon according to the tenor and effect of 
sald note, as follows: 


inte rest from April I1th, 1875, to September Ist, 1S73, @ 


yal / per cone, per I ileal os of 
Ine in from September lst, IS75, to June 50th, ISS2, (a 
vw per I. os iicits sth wisissbnenileiniet sic eiteiainiad divas cidec aie, 
Primelpal ia iliaaheda essa ieee talathataaceneni a as i aca ctl a 
Total aué dune Belk, 16s w« cctimoncaemeseunen ee 


Third. That by computing the interest on the sum aforesaid ae- 
cording to the legal rate of the Territory, to wit, 12% per annum. 
the amount due complainant on the re-formed note afore said 
would be as follows: 


PRION ink moo sisecntr si scucecaipeaiaiieanadinten nin aoa 
Iuterest from April 1th, | IS75. to June 30th, a 4.465 29 


ee antes i es, SS.501 41 


Fourth. That the amount, principal and interest, still due and 
owing from Charles TL. Hutton to J. Mo Carev and Brother, and for 
which they recerved from him the instruments dated the 4th day of 
October, A. D. S77, as follows : 


OO) Principal ee ee 
a 324 16 
Attorneys a 150 Oo 
Zeta) aue dane Baa. 1 S4474 16 


Ritth. That the following traets and parcels of land are embraced 
In the two instruments of Cloarles HL. Hutton to Carey — Brother 
of October dth, IST7, and not covered by the mortgage of Charles 
Hl. Hutton to Edward Ivinson of April 11th, IS73, to wit 

Section 1, township D4, range 74: seetion 5, township Ld, range 
7h; section 355, township To, range 74: the N. E. | of section 2s, 
townshi Ip Iv, range «oo: section 27, township 17, range 75; the 8. W. 
tof section 1s, township Th, range 74; the west } of the N. E. 4, 
and the west Sof the Ss. KE. } of section 8, township 14, range 74. 

Lots 7 and S, section 25, township 15, range 74: the undivided } 
of N. W. f of section 25, township 17, range 75, ; 


| 
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Sixth. That there is covered by said mortgage from ILutton to 

[vinson of April 11th, 1873, and not embraced in the two mstrn- 

ments of ILutton to Carey Brothers of date October 4th. IS77. the 
following tracts and parcels of land, to wit: 

270 The south 3 of the N. W.} and the No 2 of the S. Wo] 
of section 5% | township c7. rahnee a), 

Lot No. 18, in block 191, Laramie Citv, known as the Pacifie 
market. 

160 acres of land, with the slaughter-house and buildings thereon, 
on the west side of the Big Laramie river, opposite Laramie City, 
and being the property quit-clainied to said Charles I. Ilutton ly 
Coe & Carter. 

The ranch and claim known as * Dirty Woman's ranch,” situate 
on Wilson's creek, opposite Tie Siding station, on the UL PLR. R., 
with the buildings and corrals thereon. 

The ranch and claim known as Fish Creek ranch, at the head of 
Mish Creek, at the old site of Lathrop’s mill, with the buildings and 
corrals thereon. 

The raneh and claim known as the “ California” or “ MeCreevey 
ranch,” situated on the Dig Laramie river, about 50 miles up the 
river from Laramie City, with the butldings and corrals thereon, 

Respectfully, 
J. HW. MELDRUM, Master. 

June 19th, 1SS2. 

Master's fees, SZO.00, 


251 Terrirorny or Wyoming, | 
County of i hany, j 


. 


In the District Court, Second Judicial District. In Chancery. 


Epwarnp [ViINson,.+4 omplatnant, 


Cnarztes H. Tlerron and Joseru M. Caney and R. Davis Carey, 
Copartners Doing Business in said Wyoming Territory under the 
Firtn Name of J. M. Carey and Brother. Defendants. 


Depositions of witnesses taken before me, J W. Meldrum, master in 
chancery ot este Court, pursuant to notice mn thie ube “4 rititled 
case, commencing on the Zist day of Febroarv, A. DL PSs2, at 
which time M.C. Brown appeared on behalf of the complamant 
and Charles TH. Hutton, one of the defendants 


Proceedings adjourned until February 22nd, at 7 ocloek p.m 


yA ee PEBRUARY 2p. A. D ISS2—7F oclock p.m 


Complainant ly sen ch pepe i] en] ae pre r<oli With Coltsel © neo 
clic appearing (it) behalf cif thy ar feel «| 1r)f 


With consent of parties present proceedings adjourned tntil Mon- 
day, Mareh oth. A. DP. ISSZ. at 10 oecloek a.m 


‘ 


bv eorpsent tid merreetient ol prarth ~ pe! moo Pees ced tcera rites retil 
Saturday. NIareh ISth. Iss. at LO ocloek a. im. 
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Satrurpay. Mareh 18th, 1SS2. 
Complainant Ivinson appeared in person with his solicitor, M,C. 
Brown, Esq.; defendants Hutton and J. M. Carey appeared in) per- 
son with their solicitor, W. W. Corlett. 


Epwarp [vixsox, being duly swern, on oath deposeth and saith : 


Q). Are von the same Edward Ivinson named in the bill of com- 
plait? 
A. ea. 
2a8 (). State what, if anvthing, vou claim in this case over and 
above the amount for which the note was re-formed, with in- 

terest, as expressed by the terms of the nete. 

A. Nothing more than the amount for which the hote Was re- 
formed, with the mterest, 
Q). Was the amount shown to-be due on the face of the note, as 
originally given, and without being re-formed, fully settled and dis- 
charged on August Ist, IST7? 

A. Yes: Vi rvthing Wiis s ttled., excepting the mount tor Which 
the note was re-formed, viz. S4056.12, and the tterest thereon from 


April bith, S73, to sept miber the Ist, IST5, at two per cent. per 
month. amounting to SOTU3BO. and interest on the same sum trom 


September the Ist, 1875, to Mareh 2st, 182, 812450.21, which, to- 
vether with the original stun, amounts to SIOB.S46.7 2. 


Cross-exaumination by WoW. Convert, solicitor for defendant: 
() Of the S5.00000 dollars paid to vou by S. W. Downey for Charles 
Ifutton on Aueust Ist. IST7. state how much of that S5.000.00) dol- 


‘ffs Wils cupped ‘| Ti) thi pre ide iT i) the note olVvenl leo Vol hay ¢ hearles 


2i4 nV, aha Wirt Were those de thames ? 

\. | dont reeolleet : the barlanes dire on the face of the 
note as originally given and before re-formation and other claims 
amounting to several thousand dollars, the precise amount of which 

Cabot Dow state, Were COMPD POT TSed toy otha PeaViniedhil ot thre 


SOOM on Ate let. 1877 
eg. Slate wha ner Clalllis Were <0 Commproulised, ate the aliount 

-. a To 

\. | u f \\ } ‘ ; ‘ 


vd EDWARD TV INSON, 


‘ } : : } } 
1 me. Cant ! fants, bernie first dulv sworn. on oath 
CLO POs | ~ 
{) “~ ! ’ +] : 17 ; _ ‘ ’ } ‘ ; ; i} ] i i ' 
¢ clit i Lbeoty OL POET Tpad bbe Tite rest StL dtle tnd unpaid 
. ? ; 4% ' ‘ " ' 
bit e*\ bit brothers to and ior « fiaries LT. 


IH. Tlutton, dated April lith, IST5, for 815,582.54, and how much of 
that S5.00000 was applied to the pavinentof other demands, if 


- RE a 
ne 


— . —— 
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Lares aereere to pave us SPO with titerest at TP! 


+ i i 
) : — 

ronth, pavable qu LPteris Now Sab PSSO) cappeothin 

and Charles [lutton fereethne tooopavo tis SU Oe 


cent. per month interest, pavabl 


ee hit) 


of time for the redemption of this property, Charles Hutton 


peer eehil peed 


? 
setLiectipetil 


sil | | peer 


Chics Thiferest 


up to the quarter ehedine \poral oth. ISS]. one thee S beter ew 


Which leanves ltiteres! chine Prodan N\nord “et hy pss] fen edeate 
ISS2Z. STSHO.0: on the SV dolla bie 
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April 3d, ISS1, which leaves the interest on 


Nbecre di ISthi. 
pectiel tim Plitebest thy) te 
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fees ania hecessary Costs titiele. this leertni col Thies ceohitract 
dav of Nov... IST! and 4th diay of Odetober, ES@, 


Atmourt of prinetpal ~til] AnT pore: carvers J 
[nterest 
Pete Course fea 


And such expenses as miV aeertl thieder’ thre tertuas of t] 
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which Cabhiliot Li fe Peeyrridiies 
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i ; <t see8-7 4 iif 
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Stebbins, Post & Co., in Chevenne, Wvoming, with interest thereon 
at the rate of one and one-half per centul per month from date 
until paid, said interest to be paid quarter vearly, value received. 


(Sed) CTAARLES TH. IUTTON, 


Principal due Noy. 5th, ISSO; interest due leb'y oth, May oth, 
Aug. oth, and Nov. oth, ISSO. 


indorsed on the back of this note are the following words and 7 
figures, to wit: F 
eb. oth, ISS0, reed STSO.00, one quart rs Interest on the within 
hote, 


) 


May Sth, ISSO, reed S1S0.00, one quarter's Interest on the within 
Hote, 
Aug. oth, PSSO, ree’d STSO.00 do/lars, one quarters interest on the 
Within note. | 
Nov. Sd, PSSO, reed STSOL00, one quarters Interest on the within 
hote, 
eb’y Sth, ISS, reed SESO0.00, one quarter's interest on the within 
Hote, 
(Q). Was the S2.00.000 dollars, about which vou have testified as 
CUPPING Nov. Sd, ISSO, a loan to that amount to Charles 
241d Hlutton in addition to the 84,000.00 dollars betore referred to, 
and Was it made Upon the same security t 


A. It was. | 
Atare JOSEPH M. CAREY. 4 


! 
| 
Ciarces [borrox, being first duly sworn, on oath deposeth and | 
Says . 
(). State whether the testimony given by Joseph M. Carey this 
morning as to the several amounts of principal and interest due 
from vou to J. M. Carey & Brother and the payments made thereon 
1. i‘¢ rea! , 
a fe 
C. H. HUTTON. 
expr “A 
Tay ~! [VINSON s lliorron ef al 
CHEYENNE, Wyo... Way 25th, 1SS2. 
[ W Molden: _ : 
1) LK IR Since testy ycr 12) thie 1 Ve Case (harles ae Ilutton ‘ 
has paid the SZ.000 item. including interest on the same. in full, » { 
\\ - ‘ \ Ae | i Prhie io~ cities (>) 
| sf meee SiS.) Sf. Ajori Mt} ISSN? which 
op! D ‘ ‘? , 
we \ i i> rm ieWes 
\n rt) i te ee 4 mi Sib ipe 2 Os ve bile 
Nfsvy ) INS] el ee 
\ }e ‘. -~ SOP ME 
No a Sljos ‘ ithe I = tf 
Paw 


EDWARD IVINSON Vs. CHARLES TL THEUTTON EP AL. ae 


Me a", as agreed, sveled the ton eraotbrer Ler Pee Cees tibareooney 


“JOSEPH MM. CARB? 


(nt OM. Carey & Bro 


endorsed (ot) the bsrck ot thie forewotie ibe thie lolloWihie Words ! 
and figures, to wit: | 


No. GEb Kedward Ivinson es. Charles Tb. Platten ef a/ Stapepels 


| mentsal report Of master. Peileedd Durie l'orts. PSSY 7 Nb hedrcine 
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bitueoty col the foregoing honda and the 
fHeioy f the sureties thereon this Oth dav of Julv. A. D. 1882. 


J-W. MELDRUM, Register. 
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Whereas late I\ ny thee Spretin court of Wyoming, bn fore Vou OP 
some of vou, ina cance between Charkes EL. Hutton, appellant, 

292 and Edward Ivinson, appellee, wherein the decree of the said 
SU pore rrp COOMTTE eotnte rea inp ssid Critise Onl thie thy day of April, 


ISTS. is in the followine words, viz 


This eanse coming on to be heard by the court, as well upon the 
record sid proceed nas by re 1) ‘is Myron thy mrotibenl (ol COtlbise ana 
pon eorstels riitlon thy read it Is preow opel read idl adypndoed uy thie 
court that the bill of complamnt herem be, and is hereby, dismissed, 
as by the inspection of the transeript of the record of the said) sn- 
pretie Court, Which was brouclht inte the ST prenre Court of the 
United States by virtue of an appeal agreeably to the aet of Con- 
eress In stich case made and provided, fully andat large appears 

Vind whereas in the present term of Oetober, in the vear of our 
Lord one thousand eroht hundred and seventy-crght, the said cause 
came oon to be heard before the satd Supreme Court on the said 
transeript 7) reeora, ane Wits nretied Ly counsel, (el) cobsideration 
whereof itis now here ordered, adjudged, and decreed by this court 
that the decree of the said supreme court in this cause be. and the 
same is hereby, reversed, with costs, and that the satd appellee re- 
COVELr AUS! the sate ch yoy Lleanit, (Charles II. Phutton, lie hundred 

and forty-nine dollars & cightv-tive cents for his costs herein 
23 expended, and have execution therefor, 
And it is farther ordered that this cause be, and the same 
Is hereby, remanded to the said supreme court, with directions to 
enter a decree atlirming the decree of the court of original jurisdic- 
thon. 
IS November, IS7S. 


You threr fore are i rely commanded that such on WN further pro- 


bacdoinsaid cause in conformity with the opinion and 
deeree of this court as according lw right nie Justice end the laws 
of the United States ought to be lad, the said cupped notwithstand- 


2 


Witress the Tlonorable Morrison Ro Waite. Chief Justice of said 


Supreme Court. thre “rxtty clan i) el riuary. iT thy Veuil of our Lord 
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Kpwarp [Vinson 
Ux, 
Cuantes H. Tierron et al. J : 
Sarurnpay, December 11th, SSO. 
Comes now M. C. Brown, Esq., solicitor for the complainant 
herein, and on his motion it was ordered by the court that this 
cause be and the same is referred to J. W. Meldrum, Esq., master in 
chaneery of this court, who is hereby directed to take the testimony 
In this said cause, and report the same to the court. 
(Sod) JACOB B. BLAIR, Judge, &e. 


Monpay, February 6th 1882. 
Ata regular term of the district court of the second judicial dis- 
trict of Wyoming Territory, begun and held at Laramie City, within 
and for the county of Albany, according to law, on Monday, 
207) tthe 6th day of February, A. D. 1SS82—there being present 
the Honorable Jacob B. Blair, presiding and sole judge of 
said court: J.W. Blake, Esq... prosecuting attorney of Albany county ; 
N. HL. Boswell, sheriff of Albany county; and J. W. Meldrum, clerk 
of said) court—be it remembered, that the following proceedings 
were had, to wit: 
The court was duiy opened by N. HL. Boswell, sheriff. 


-No. O44. Chancery. 


And thereafter, to wit, on Thursday, April 27th, 1882, it) still 
being one of the regular davs of said term of court, the following 
among other proceedings were had, to wit: 


Epwarp [vinsox, Complainant, 
rs. 

CHarces PH. Herrox and Joseru M. Carrey and R. Davis Carey, 
Copartners Doing Business in Wyoming Territory under the Firm 
Name of J. M. Carey & Bro., Defendants. 

THurspay, Apri’ 27th, USs2. 

yas by This day Calne the parties to this action by their respective 

solicitors, ane thereupon Cathe on to be heard the motion of 
complainant tosign and record the deerce heretofore announced herein 
by James B. Sener, chief justice of Wyoming Territory, on the 30th 
dav of March, A. Do USs2,and the court having heard the argu- 
ment on said motion, and beme fally advised in the premises, do 
overrule and deny the same; and the court do further order that 
the contents of a certain instrument tiled in this case, at the request 
of the Hon. James B. Sener, chi f justice itoresald, on the — dav of 

April, A.D. ISS2, be spread upon the reeords of this court, and that 

all proceedings had in this said case subsequent to the 24th dav of 

May, \ |). iSSi. be, alicl thre “alnbe are here lv, set aside idl revoked 

except the orders of the court whereby this said cause was continued 


To all of which ruling and-order of the court it lirectine: t] 
‘ aT88 NPE 7 east | Feo Fe pi chilled -Copeded ry haf rill] iil so elirectinve I if 
sil do rtistruenit ct WHithhio tore mihted te Loe pore shel pron thre reeore. 
**#. ] -— : } 1 ‘ . 7 ° 

l MtihY ciple “itie PProceceallhys, tlie COOPER POLLED DEAEEE, GON nt “Olleiior, 
now and here excepts and protests. 


clliecd ose 


4<« 


} 
| 


* » 


S 


“ a , 


EDWARD IVINSON Vs. CHARLES HL HUTTON ET AL, &e. 11‘) 


And thereafter, to wit, on Saturday, the 20th dav of April, A.D. 
Issv, it still being one of the re etular dave of sniedd tert of 


200 court, the following, among other proceedings, were had, to 
Wit: 


EKpwarp Ivinson, Complainant, 
’s. 
Charces H. Herros and Joseru M. Canes 
and R. Davis Carey, Copartners Doing ~ No Seed. Chancery, 
; Business in Wyoming Territory under the | 
| Firm Name of J. M. Carey and Bros., De- | 
fendants. 


' 


*? 


SATURDAY, .Lpre 


“eyed Pssv 


This day came the pert =to this action, bv their solicitors, where- 
Upon if is ores red, adjudar cdo cutied de cre (| thist thie le ferichatits live: te li 
davs from this date in which to tile exceptions to the report of the 
niaster bie rein, filed on the 2dth davot Mav, ISS loaned that this cause 
ne recom niltted to the hhiaaster, - o. \l, ledruma, Ter We prert Uni franthae r 
testimony required by either party hereto or that may be deemed per. 
tinent by said master in the premises. 

And it ts agreed by complarniane ind defemedant that all such tes- 
timiony shall be taken im time for the miaste roto re prevrt thie sate te 
this court on or before the Sth day of June, A.D. ISsz 

} And the said master is hereby directed, when making his report 

of the evidence taken pursuant te this order, te compute 
pty the intereston the balance claimed to be due by cotnpela bicadat 

at ohne per cent. per mionth, and alse to con pruite ~itd Tniterest 
In accordance with the tenor and effect of the mote mentioned in 
complainants bill, and which said note was ordered to be re-formed 
by decree of the district court of Albany county, entered on the 4th 
dav of February, A. D. IS4. 


’ 'y 


And thie reiditer, to Wit, on Nf inv. 11 a 7 Issv. it still ty rier cone 
ot the dave of said termi of court, thi followrne, abo other pier 


ceedings, Were bisacd, ti wit ' 


Epwarp Ivinson, Complainant, 

Cartes I]. Herro~n and Josepn M. Caney and "" 
Ro Davis Care 7," OME PT Der s Dorner Bustress im sated 
Wvoming Terri under the Firm Name of J 
Ml. (hare V ana 1) ther 1), feliedants 


())) the cl dat cs] July. \ 1) Iss ? ji scaliie Das ‘ i. , rf thi, 


' , . , " 
e P . . > , P _ : ‘ ~ * ; + , ; i}, — ei 
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‘ 4 " . ? | ’ ' 
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plainant hie i. in) has had Tie POrtyriagre (p SeCUye thie prea nent of the 
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amount claimed to be due to complainant from the defendant Int- 
ton, as alleged and claimed im the bill of complaint. 

It is, therefore, ordered, adjudged, and decreed that the complain- 
ant’s bill of complaint herein be, and the same is hereby, dismissed, 
and that the said complainant, within thirty days from = the date 
hereof, pay to the defendants their costs herein, taxed at 8174.70. 
And that in case the said complainant fail to pay said costs as herem 
decreed that an execution issue for the colection of the same as in 
an action at law. 

(S’o'd) JACOB B. BLAIR, 
Judge, &e. 


And now comes the complainant, by his solicitor, and gives notice 
to the eourt and defendants and their counsel threat he will duly file 
luis notice ot Appel of this sad Catise to the sUpreme court ot Wyom- 

ing Territory, and presents lis exceptions in writing to said 
2 decree, Which exceptions are overruled by the court. 

And thereupon the complainant moved the court to fix the 
amount of the appe! boned herem., Whereupon the sale Wis and 
is hereby fixed in the sum of tive thousand dollars, 

(S’o dl) JACOB B. BLAIR, 
Judge, Ae. 
Ternrirory of Wyoming, | 
County of Alhany, j 


6 
a. 


[, J. W. Meldrum, clerk of the district court of the second judicial 
district of Wvoming Territory, sitting within and for the COUNTY of 
Albany, do hereby ceertity that the forevoing prigtes of writing are a 
true and correct transcript of the “bill of complaint, answer of 
defendants, replication to answer, report of master, supplemental 
report of master. tinal decree, exceptions to final decree, conmplain- 
ants notice of appeal, appeal bond, and the yournal entries In the 
case entitled Edward [Toonson es. Charles Hl. Hutton and Joseph 
M.Carev and R. Davis Carey, co-partners doing business in Wyotm- 
Ing Territory under the firm name of JM. Carey and Brother, as the 
sume remainand appear on tile and of record in said court in the 

stile COUnTV of Albany, and | further certity that on the " ghpe 
hy prea Pa dhe docket of said court. in the record of this said Cause, 
appears the following entry, to wit, ° ISS2, July Sd. Notice 


Witness riv hand sand the seal of said court, hereto aflixed at 
Laranil City, this bth, dan >] Nove bind Se A. 1). 1SS2. 

(Seal Wyoming Territory, Albany County, Second Distri : 
J. ¥. MELUERU MM. 


; 4 a 
( ‘ A CS OFT esdiu 


° ] ee —— ue ‘ ‘+ . _ ore $ . ite 
Endorsed: Tn supreme court te. 2 Maz “iward [vinson, 
}* ’ ’ } A . > . 
oe — . .* . _s *) 
compl t. os. Charles Hutton ef a Pranscript. Filed Dee. 11th, PSs2. 
‘ 
] \\ Perv , | — ‘1? ‘ ’y o°? 
OP « ° Zeily , o Ow oa B mAapP. US a 9 
‘> 7 . } } a a7 1? . " } . wh 
4b During the trial of this cause the following journal entries 


" . ~ . . . 7 . 
Were nade and entered of record in the journal ol the supreme 
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court of Wyoming Territory, at the regular January term, ISS3, 
under their respective dates, to wit: 


January Term, 1SS5. 
KpWARD [VINSON, Appellant, ] 
Us. -No. 7. 
Coarnes H. Herron ef al, Appellees. J 
SATURDAY, January th, ISS 


Now are the said parties In court by'their respective counsel and 
commence their argument In) this case, ane proceed with the same 
until the hour of adjournment arrived, 


January Term, LSSS5. 


Epwarpb Ivinson, Appellant, 
vs. »No. 7 
Cnarces H. Herron ef al., Appellees. J 


Monpay . dJannary Sth. ISS3. 


Come again the said parties, by their counsel hecein, and conelude 
their argument in this case, whereupon the same, as well — the 
record, is now taken under advisement by the court 


BUD Lh cree. 
January Term, 1885 
Epwakb PVinson, Appetit 
a | 
CHarces H. TIerro~n and Joseru M. Carey and Ro Davis ! 
Carey, Copartners Doing Business in said Wyoming Ter- 
ritoryv, underthe Firm Name of J. M. Carey & Brother, 


Appellee. | 
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And therenpon the appellant, by counsel, notifies the court thiat it 
is the desire and intention of the said appellant to take this case on 
appeal to the Supreme Court of the United States. 


It is ordered that the statement of the facts in this case in the nature 


of a special verdict, as prepared and certitied by the court and signed 


by Associate Justices Blair and Parks, be tiled in the proceedings ot 


this case and made a part thereof, together with the decree, to which 
staternent and findings and deeree the counsel for appellant tiled his 
written exceptions, Which are likewise made a part’of the proceed- 
ings in this case,as wel] as the dissenting statement of Chiet Justice 
Sener, which are ordered to be certified with the. transcript of the 
proceedings In this case. 
And thereupon, on this 7th day of May, A. D. 1885, the 
S07 said complainant, Edward Ivinson, appeared in open court 
by his solicitor, M. C. Brown, and praved the court that an 
appeal be allowed from the decree and every part thereof rendered 
In this cause on this day to the Supreme Court of the United States. 
And it is ordered, adjudged, and decreed by this court that said ap- 
pealas prayed for be allowed and granted upon the said complainant 
executing to the said de fendants within the time required by law a 
bond, with good and sufficient security as required by law and other- 
WIse 1 terns as required by law, ~aicl bone lo be tile with the 
clerk of this court, and to be approved by the chief justice thereof; 
said bond, if intended to operate iis a supercedeas of the execution 
of the decree herein, shall be in the amount of ten thousand dol- 
lars, und in case such a supereedeas bond be given in this case as 
aforesaid within the time required by law upon the appeal herein, 
then in that event execution of the deeree therein be, and the same 
Is hereby, suspended until the tinal determination of this cause by 
the said Supreme Court of the United States. 
ls And on thi Sule =alil wth dav of Mav, .A 1). ISs3, there 


wits filed in said court io the cause aforesaid the opinion of 


the court in the word- and figures following, to wit: 
Supreme Court of Wyoming Territory. 


Epwanb Pvinsonx, Appellant, 
rs. -In Chancery. 
Ciances TH. Herron ef al., Appellees. J 


This ls id bill tor feo clos to hieortvace Which hiets been discharged 
on the record according to the statute. 

It Is hot elaime dA that there was any error, accidental or bite ntional, 
in the discharge. as it Was entered on the record : hor Is it sought to 
cancel, modify, or alter In any way sald entry as made. It is as fol- 
lows: 

hereby acknowledge satistuction in full of the debt tor which 
this mortgage Was given to secure & hereby discharge and cancel 
the same this 6th day of October, Sac. 

bE. IVINSON. 

Attest: 4. W. MELDRUM, 

Pegist ; of Devs. 


EDWARD [VINSON VS. CHARLES H. HUTTON ET AL, &¢ [Lo 


** , , , ’ , ’ , 
ec nhs * 7 > > . ** ; . . . ’ ' 
*? . it i i t ' 5" i i ~ 4 a i . 
. . 
+ > ; 9 ; > ' . ‘ ’ 
' ' ; ~ ei ~ ~ ~ ; 
‘ . ‘ — 
? ; 
; dl ° . ’ ’ 4 ’ ’ 
i be ; i } ~ ~ | ~ 
_-= 
? a ’ ; *? ‘ ’ . , 
f ' ’ ' ' ' \ 7~ ~ \ ' 
* 7 ~ 
— — ~ 
| ; ‘ a 
7 . , . . ; ! 
i ’ . } ? re \ . ; ~ " — \ \| \ ~ 
— * ‘ - 2 
, , , 
' ? , , ; ’ } . . " 
, ; 7~ 
rv i : . + ‘ 4 = hed - 
. 
7 , 
> , ; , ; ’ 
= i ; ’ ? = *] } ’ " ’ ‘ \ , , ; ’ ‘ ~ 
. ‘ + + _ 
; . | } ; > ‘+ ‘* , ; 
4 ' . ’ »? ’ i> \ ' ~~ ~ ‘ ' ‘ ~ ~ 
‘ i i ’ 
- ~~ - 
' . " + , ’ 
ye > . ; - 4 . , + i i ’ ’ ‘ 
’ \ ~ Y + ‘ - ~ 
‘ ahaa? . oe ‘ t aS ‘ i = > ‘ i 
ro» , 
’ @ ‘ ? ? > ef , , ’ . 
’ ’ 
e?i , >. |) ah i ‘ i ‘ i We ‘ ‘ 
, , 
'? . '? 44 , , . > ; > 
Citisit? i ‘5 iit? } ‘ . > 


} } : ’ ,} ; ' ’ " 
August, but whit did thev really do on the Oth of October 


, . , ’ ’ ’ 
f avreement marked Exhibit’ Das: martof the record & ex 
: ’ 3 ‘? : ’ ’ ; a 
pressiv & repeatedly excepts the rights of the parties depend 
*. : : ‘ 


Lt ing on the results of a suit between them then undeetded= on 
the Supre me Court of this L nnite i Stites 


au A aad | NS ialcues 
wit prTery ne rwav to cdetermiblhie Whetiiel (tiseihiirere’ Wats Thhitete Uhh 


’ ’ } 
accordance with the agyvrecemeht Is to compare The TWo Writhtics It 
IS Madiliest OL Mspectilon that rm the Vitali peortnt in this stort that 
| . j = rae . , ] ; ; . ’ | t j 
Lie V ao not aecored., has CEP PCCORTEIE PrOoViCles Ter ad pull ti, Lita teted, 

; . i ae , : ’ . ; a I as 
and conditional discharge rh CoP Tee sive ith mrirercere’ GS SeCUPLEN 
> " . ‘ ’ 

Por abv sit that [vinsen rpgertit eathh DV a ehleetston of the Stlpreine 
Court of the | tiitedd States re forpiiiie thre trborteaewe tn | rave 
, :: ! ‘ I ‘i i ott ’ — 
Dut the discharge actually entered on the record is tall, complete, 
. , , , ’ + 
and Without QV Savin or Coteiitiotuid clatlse php it, atieh tt cloves pret 
! ~— ‘ ‘ ; . ' 7 A ‘ ‘ _ 
Goria discharge but it Cithbeecis A eS TLTDENILES, Teleots ent] (dees t Per\ Pye’ 
mortgage. To prove that, notwithstanding this disagreement, the 


? , } ; 7 ’ + ; } ; “a. ’ ’ : ; i re 
rights «of thy COPTED POLE DDL SUDa Dvir Ss Wseeet'es beta eee UN CC ‘ “tienen bey 
} ) . . ‘ ’ ‘ . ‘ ' ; 
slide! elecisiolp, Wepre mYceptied WV = tVeul } fre’ chdsattprirere Petrerd eV tebediec 

Wiis bitroduced| WN st vernal Witliesses Weber ONTEDEDT DDO 
Dliix testimony Was not CORP TeTEE A steetbbed Piel ives Leeeeny ane 
brpatteed, 
re ini — , 
>t | [hie sUthorities Upeon Chris poootnnt cur sep tetitibe otis A tatitital 


4 
| i } = oo | | | | ; 
| i ; 
that | shall cite Petal conn l Tih cored Vod. of thre Ubbnrae Kx 
. sa ~ ede) } | : | = ‘a. " ; ‘ ' 7 
ports, BPUSFO? oda, thie’ 1aiWw ts Dein Whe ga ee - tty i} 
: ’ 
: . , 
Phe conversations & decharath nt tia Pile ies Toecdenper ¢ 
: . — 
, , “— + | ' , se , ' , , 
~Prtudtsppecusts Witthh thie WHITDTIOS ire bie bet rie we fetus 
, , 
1? 7? ' »,?* ; ovr ‘ ‘ ‘ 
Phie a bie that wWrittell agvreetuetit= tliat erilentl bye foul 
| | : : bool 
Piao Te) a WaillVerel ()] ON pa Tiere] ty\ | | ; seicl 7 i ; \ % ‘ ; 
’ 
listjene] A “oy Colbseatiianil Viti | j ' ‘\ Pues | i. i il i 
} 
iene Upon thts pout Unrece | rial | rede 
' ’ 
1] ae KX Tl doie if ne cattle Peeve dl " | ’ ' i 
Pieot ‘ Kis! peartis ri) Wi ’ bie \ rt . tT ’ , 
’ , 
; ? ] F 
, Put Whether Trilm CV Iele Wim PoPeotee] i | ley 
| ; } ‘ ¢ | 
I] int it] tiie ‘ i™ ‘7 ty) . | i i ' 
’ i | +} } : 
i ji Peicaele ry\ iit zz - ie i ; ‘ ‘Le. 
} + 
o> | Tris toll Were | yy peer ddl ! . ' ’ ee 
’ ’ 
Teal l] bile] pert jt i} ia! Prpi=Tay i i c'itea'l | | ‘ ti)? : 


124 EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL., &¢. 


ease & the rights of the prea ties would be the same. There ts 
12 quite as much evidence against the theory of the complainant 

as for it. [tis quite as likely th the discharge was made in 
accordance with the determination of J. M. Carey that his security 
for the S1O0.000 he proposed to loan Hiei should be free from all 
Incumbrances as that it was made in accordance with the agreement 
mnarked “ D. No witness was better situated to know or more likely 
to remember what was said & done before & at the time of the dis- 
charge than Carey. A part of lis testimony is as follows, reattrn- 
Ing In substance what he had said before. 


“Now state what the facets in reference to those matters so testified 
to by Mr. Brown [are] ” 

A. At the time mentioned [did not examine the contract In ques- 
ton, viz... the contract of May dist, ISae, nor at any other time pre- 
vious to the commencement of this suit: that at the time nated | 
praitel the amount of nhioheyv to iI. 1}. Rumisay cis al full lied complete 
“tf ttlenient of all the liabilities of the etd [lutton Ie thie sited Ivin- 
son, Including the satisfaction of the mortgage, and all nontrowenres 

arising out of the transaction for which the mortgage and 
+) ee notes were given: that we would not have agreed to pay the 
Amount of money, or any other amount, if Mr. Pyvinson, both 
previous to the time we purchased this property and at the time we 


purchased it, hack not aereed threat seh dmount would settle all of 


his claims and demands of whatever kind he had against the said 
Hutton: that we took every precaution to secure all the title that 
had ever existed in the said Hutton: that after the satisfaction of the 


mortyage on the record and the satisfaction made on the record of 


the debt for which the mortgage was given, Mr. Brown called my 
attention toa suit pending inthe CLS. Supreme Court. 1 examined 
the record of the district court of Albany county so faras it related 
toa certain deerce in the ease of Ivinson es. Patton from — the case 
in the Supreme Court Was an appeal 
| Wits sritistied thisat sued decree Was hot a cloud thpron the title 
Which we had obtained by the said deeds of convevanee, and [so ex- 
pare ssc myself. Wiis ¢t ntirely srtistied with 1 lhe sutistuction rt the 
mortgage by Mr. Pvinson, and the assurance that that he gave 


1 mae sat the tii of settlement. that lhe intended to release thy site 
[fritt ti foall clades nid deqiands of Whatever kine, 
). Are von soil that when vour attention was first called to 


the suit inthe Supreme Court of the United States by Vir. Brown. 
bisat Ir. Ivinson lid bet bite re to include that it 


seni te) thi fact ti 
the settlement of the Oth ot October. IS7T7. that vou had already 


agreed in behalf of vourself and ER. Davis Carey, for the benefit of 


Mr. Hnitton, and that vou had already advanced the amount patd 
to Mr. Rumsey, and that Mr Ivinson had already cancelled and 
discharge Ol Ie cord thir bhevte ania mMortwvaive Which hie he I I ; ralhst 
the real estate of Mr. Hutton”? 
A. Tam positive for the simple reason that would make a settle- 
| 


rrpeerat OV tho offer taasts 


lmiony taade im detail on priges MN | 
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the defendants 

(2. Now state all the facts within vour Knowledge with reference 
toy that settlement 
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ton which was then in litigation in the Supreme Court of the United 
States, and based upon a re-formation of the note for S15,082.4, 
which is referred to in pleadings in this case; if so, state what was 
said, and by whom, in reference to that matter. 

A. After Mr. Ivinson Jiad entered the satisfaction of the mortgage 
referred to, Mr. M.C. Brown, attorney for the complainant, opened 
the door leading into the office where this settlement had taken 
place, and called Judge Carey's attention to the suit referred to by 
vou, and that in the event of the suit being decided in favor of Mr. 
Ivinson he would endeavor to make his claim. Judge Carey an- 
swered in substance, “We don’t care for that now.” 

(). Was any allusion made to the matter referred to in the last 
question, before the complainant had satistied the mortage in ques- 
tion, by any of the parties to the settlement? 

A. None that T heard. 

O17 But Carey’s statement is not only supported by these wit- 

nesses, but itis highly probable in itself. Te was about to 
loan Tlutton a large sum of money to pay his debts on real estate 
security, on partof which Ivinson had a mortgage. Tt was perfectly 
natural that he should want the SCCULILY to be alnple & freed from 
all prior incumbrances. It would be rather strange if he had not 
insisted that the discharge of Ivinson’s mortgage should be full and 
coniplete WV according to the statute; and it would still be more 
strange that Ivinson should make an entry on the margin of the 
record of lis hortvage such ils the law provides ~hall be il discharge 


if he did not mean it. [tts certainly reasonable to suppose that if 


he intended Ohl a special release, saving lis rights 1) the Supreme 
Court of the United States. he would liave so entered it: or if he 
considered agreement &~ to still in foree, that he would have referred 
tot im some wav in the entry of the discharge.  Besid os, he was 
Interested in Plutton’s getting the money to the amount of nearly 
SUS ESS, othe sum of the Creiehton judgement, WN 
a1 SIS 4.46, costs, for which he was responsible. Te liad alsaune- 
doned his demand for S500 rather — prevent a settlement. 
[le knew that he must make that discharge absolute. according to 
the statute, to sutisty Carey or defeat a settlement of TIutton’s aflarrs, 
In Which he was more deeply interested than any other party, except 
Phutton byttayse If. anne hie trace the discharge according te law. 
lt is true he did this or luctantiv, but he did it delbberat ly nid 
Intellivently, 
On page oa oof the transeript Downey testifies that *t Ivinson re- 
fuser to vray Uip) to the court-house WN siitisty thie hiortvage referred tw 
In the contract of Mery past, ISG. Hisistineg that at he diel at would 
kill liis biortonee, Xv lias sunit daa thee Supers mie Court of the Lniited 
States agalusi defendant Charles Hh. Tatton would amount to noth- 
Ing.” Ee afterwards changed lis mind for reasons satisfactory to 
himself & did knowingly kill his mortgage. and no mysterious virtue 
In agreement “DD” can restore it to lite. | 
Ivinsons right thus te eXtineuish this hhortyacve at any 


oe time he chose, either before or after the Ist of August. of 


Neither he -or TLutton mor any- 


course cabliliot be question i}, 
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body clse hats any right to complain threat he did hire thran hie bacacl 
promised, 

But it does not follow from the cancellation of the mortgag tlicit 
the re-formed note was all paid. Mortgages are not unfrequently 
released for other reasons than the full preavrrpennt of the debts they 
are given to secure In 15th Minnesota, page $05. “The court says : 
It Is clearly competent for the parties to release either the jn rsonal 
liability or the real SCCULILY, AY the release ot the one cannot atlect 
the validity of the other. PLiitten, bryeleced, “uVs in) hits “Worth dliswer 
”™ threat the sid hote ds fully pert WV discharge a. nid he cletiies Ith ste 
answer “that there is owing on sald mote as re-formed amy sum 
Whatever” But this case depends upon the mortgage & not upon 
the note, and it is not necessary to decide or even to discuss any fur. 
ther the question Whether the note was prevtcl or otherwise settled or 

hot. 
2th The district court found that the complainant liad the mort. 
gage to secure the puavinveny of the amount claimed to be due 
on the re-formed note, & consequently he equity to stistatn lis jy t1- 
thon. | think the decree Was correct & slicttlal bee athivnne 17 


Mrnidorsed (it) the hack iis follows: Dove y 4 No. a bodward Ivinson 
vs. Charles IL. Hutton & others. Opinion of the court. Filed this 
wth day of May, 1885.) J. W. Brauner, clerk. Same] ©. Parks, judge 


o2] Mpwarb Tvinsonx, Appellant, 

is, 

Coarnces I. Herrosx and Josermn M. Carey and —. 
Davis Carey, Copartners Doing Business tn said 
Wyoming Territory under the Firma Name of J. | 
M. Carey & Brother, Appellees 


ln Chane ry, 


(dr) August ce ISafh thie ‘upper Heart i rend bye wreath ch sthit ith chancery 
In the district court sitting within and for Albany county agatust 
lh I\ filinee liis bill (r] comiplatt an ~stted eon, 
| | ; 


the appellees her 
heart sought to tave abe aecounl taker of the smote 


Wherein the apy 
alleged to be due to litm trom the a id ie Hee (EDutton Chpeoth ck Certain 
note ania Portage catacl amecertatil chearpes feel thie re-formation of sated 


note ated biortovagve, ated that the lands qed temenpents deserpbed in 


sale hiortvauce triterlit bie decreed ter tree Seoled to secure thie pray trae hil of 
the amount so found due on the takime of <ard aecount 

The bill of complaint allewed the making of satd note and mort 
cave for the sum of SL .oSZo4 ecree of court re-formiit bye 
same so as to change satd omiount to S17 OD8.66 “ald ceeree of 


i ' ; 
re-Tormimtion Was reheeredd DNV Clie ebistriet catirt of Vibesitiv ceotnty 


. _ , 
‘ ‘ : : ’ 
bebortrears Lath. Sg rete fbis @] pyr iit Wiis Rete tee thi 
“lipredie court cof thy Perritorv. at j ¢5? tiie of PET bit rt Vor Byes 
. , : ’ " 
' ‘ re : ’ ’ ‘yy? , ‘ ; ; ei : ’ 

Live recpee '?i "cbatd (ii=i] Pia : ls She Pe ' iti ‘ Lode redid ‘Fy ‘ Thi 
] ‘ . . ‘ . i ¢ ; i " , ; ; 14 
precedyat iT ' if "ais Wiis tri ia fs. ‘ '? /? i Soe if pi j it ™ ‘aes ‘*e > = 

} by | - | . i — ‘ q | > P ~« ‘ ; 
Titke'l) ; ape p eet Teo Thaee . Lporedaye ‘> ie bilfe efees. seteed cody 
." ‘ . | , come 
the Sth dav of November. IS7S. the deerese of the supreme court of 


Wyoming was reversed and a decree entered that said Pvinson re: 
cover trot sate Hlutton »| {ENS Cirsts ; atic It Wiis furtl wT ores red 
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that the cause be remanded to the supreme court of Wyoming with 
directions to aflirm: the decree of the court of original jurisdiction. 
(Vide Ivinson vs. Hutton, S Otto, page So.) Said mandate was pre- 

sented to the supreme court of Wyoming on Mareh 3d, 1879, 
922 and filed, and an order made in accordance with the mandate 

of the Supreme Court of the United Siates, and it was further 
ordered by the supreme courtof Wyoming, on the date last aforesaid, 
that acertitied COPY of its pore wooed ings of March Sd, ISTO, be sent to said 
district court, commanding said district court to enforee its original 
decree andl the further order of the supreme court of the Territory, 
with the further order that Ivinson should recover of Tlutton said 
costs In the Super me Court of the United States, and 812.50, the costs 
of the supreme courtofthe Territory. Both mandates of the Supreme 
Court of the United States and of the Territory were filed in’ the 
district court. 

It further appears from the record that on the 5ist day of May, 
S77, after the said cause was reversed by the supreme court of the 
Territory, and while it was pending on appeal in the Supreme Court 
of the United States, the said Ivinson and Tatton made a written 
contract between themselves, wherein) Hutton on his part agreed 
with Ivinson to pay, or cause to be paid, on or before August Ist, 

ISia.n Certain judgment Which lad been rendered against 
O23 both Eutton and Ivinson in favor of one Creighton, and to 

pay sald Tvinson the sum of 85,000, in fall satisfaction and 
discharge (yt all claims catiel demands oft Ivinson il i the Wyoming 
National Dank acalst [lutton. SuaVe ania except only any umount 
threat ray be decreed and adjudged to be due from the said party of 
the first part (Hutton) to the said party of the second part (Ivinson) 
Ina certain suit now pending In the SUL pre me Court oft the United 
States between the part ~ hereto. 

In consideration of sald ayvreetnent on thie prea of said) TLutton, 
Ivinson agreed on his part to release, cancel, and discharge a certain 
mortgage dated Aprl dith, IST whichis the same mortgage which 


. " ’ ; ’ : 
Was re-Tortied Th sald stuitabove referred to and also the sate tortgage 


Which ts now sougiitto be Torectiosed Tn tliis suite: ane Ivinson avreed 

. . , " . ' ’ . » * . . 
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contained <hall in} AV Wise eflect ir) the rie] {- of the peurth - bie rela 
with reference to the aforesaid suit in the United States Supreme 
Court depending, or any judgment or decree that has been or may 
be hereafter obtained therem.” 

The forevolng extracts from the contract of Maas bist. ISac, are 
all that are material to the present case, 

On the 6th dav of October, IST7, said Ivinson delivered up tersstiel 
Hutton the note upon which an aecount ts now ask doin this suit to 
be taken of the thlimotinit due thereon, cihiel lie] cischaree thie “rite 
morteave given to secure the said mote DV ale Chery en the rere 
of the record as follows: 

“Thereby acknowledge eatisfaetion im full of the debt for which 
this hortvagve Was eiver to secure, ned tier try cliseharg and cancel 
the same this 6th dav of October, IST@ 

: “E. IVINSON.” 
Attest: J. W. MELDRUM, 
Register of Dee 


As to the foregoing facets the bill of complaint of the con civecatit 
and the answer of the clefendants sre substantially clare dA: but the 
bill further allow = that sated Ivinson waive Up sled npote aed canes lew] 
anid discharged “ited hiorovace it) betirstintice Of tha tertiis of =the 


: o a ’ : ; ‘ } 
contract of Mav bat. US¢¢. gti that the codefendants ol suited 
: ; 

Ifutton, when thes euired: an Hiterest DP The pPretiises Comverse 7 
, ae ' ] ‘ ’ ' 
bv sald biortwagve, KEW thisat thre pres Lh Viis Cahceiee click «dis. 
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charged of record of uforesaid. tho ptirsthatice Ob the contract io] Nba 
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erist, geo. titled Giso Krew Lj be fterins OF the aereetmeit bast thbeti- 
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further alleges that Ivinson on the Srd oof January, 1874, began a 
sult in sald cistriet court to foreclose the mortgage as it then stood 
to be foreclosed a this suit. and that on the 2Uth of April, IS7-4. tor 
a valuable consideration paid him bv Ilutton, he did dismiss said 


suit. but neither the mort ave- or hote Were bhien settled or discharged. 


sve a 

. _ i — sa 4 ‘ a i. ] } P | «3? " 
A generai repilcavion Was Tiled oO the aliswel 
a 


Phere is no controversy between the parties as to the terms of the 


ss? a | ° , ; , , . : ] ‘ ke . 
note and mortgage Upon Wich an account Is asKed to be ta Ch, O1 
4 
: 
as to. the terms of the decrees rendered Upon tha proceediigs lo Te- 
4 ~~ : | — , “an , ‘ ; 
Porm sale l na mortgwvage, or us to the terms of the agreement ol 


Mav 31. 1877, known as “ Exhibit D. Phe real controversy Is upon 
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M. (, Drown Wilts then examined for complarant It) rebuttal 
(transcript, pages 109 to 122). HE. Bo Rumsey and J. W. Blake were 
then examined ils Withesses for the complainant (transcript, preipres 
122 to 129). The remaining portion of the transerips consists of the 
various exhibits: put 1 evidence ly the I =peceleve parties citnel the 
orders and decrees of the Court 1) thy Ciatise, tou ther With some evi- 
dence 11) respect to the dmotint dive J. \l Carey WV Dore frown the 
defendant PLutton. which Is phot masts rial on this da aring 

On July Sd, ISS2, the satd district court rendered a tinal deeree 
In the cause (transeript, pages 12-5), deerecing that complainant 
Was Without equity to sustain the bill, aimed especially that lie had 
ho thortyage to secure the preuverine nt of the amount claimed to be 
due complainant, Wheretpon the bill was dismissed. and from this 

deerce the complainant appeals to this court. 
2th The main ground pon which the decree of the court beolw 
proceeds in the dismissal of the bill in this case seems te be 
that the complainant is without equity to sustain the bill herein, 
ane threat especially the Complainant leas byene ho morteacve to sectire 
the payment of the amount claimed to be due to clatmiant from de- 
fendant ELutton, as alleged and claimed in the bill of complaint. 

[ives the record <ustain this finding and the deeree rendered ? It 
is not claimed that anv prirt of the SPOO%6.12 four thousand and 
thirty-six dollars and twelve cents) for which the note of April bith, 


? 


IST, was re-formed and the “ mortenge corrected and re-formed so as 
to secure the pavinent of iil re-forrey | note lists ever be 1) } ued: 
and the master, in his supplemental report of Jane Poth, Pss2, tinds 
thre fLliboounit is =till due snd ow ner, 

The decree of the Supreme Court of the United States, rendered 
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supreme court of the Territory, on the 50th day of April, IS75, so 
that it can only be claimed, as it is done further in the answer, that 
the said defendant [lutton paid to the said Complatnant the full 
sum due to him as principal and interest upon the said note, and 
that the said note was fully pete citi discharged, lide his answer. 
W hit Wiis fully pric sina discharged, and What was fully cancelled ? 
Whi, the note as it originally stood for S15 5S2.504, and not the re- 
formed note of S1Z.01S.6, a- the note became re-formed, and the 
morteave as re-formed by the decree of the Supreme Court of the 
United States on the TSth of November, STS. This agreement of 
May ist, S77. Exhibit “ DO was the qualification or condition under 
which the cancellation of October Oth, IN¢a. was toaede. anid the hote 
morteave for SPS.OS2.54 delivered UI}. 15) the aereehient the can- 

cellation became absolute if Hutton prevailed in the Supreme 
oa sone at the [ nited States: if became il conditional enneella- 

tion if Tvinson pr vailed. Ivinson prevailed. Taking the 
cancellation ol noane the deiive ry upot the note in connection with 
this avrechichi of May dist, Sea, and the CX Press reservation on 
the face of it that nothing contained me that avrechent should in 
anvWise eflect the decree that Was then rendered, or the rivhtsof the 
parties thereto, what results as an inevitable conclusion? The 
hole ane mortvave litist by re-formed, aniel iis re-foranne 7 executed, or 
the derectens ot M; iV oi, t0s4, 19 a O iullity, nial st) Is the mandate 
of the Supreme Court of the Cited States. Can it be said, then, 
that a court of equity is without jurisdiction to compel these parties, 


sis bet we it) theme lye ~ looking to the fue ‘tl baat theenneellation Wits Coll 


ditional and notabsolute.anad that it was kept aliveas are-formed note 
anid hiortoaee Loy the Hevrecmecht of Mav Olt, ISaa, to CUrTy out ther 
AOTeCHLOCHE ai d the manent of the Suprema Court ofthe United States 
aswell? Thisoriginally was a proceeding originating Inequity. The 

district court of the Territory conceded that the party had the 
5e3t) equity to have tis note and mortgage siieked. It was in- 

sisted in thie SUpePedin court of thre Territory, and there seo 
decided, that there was no such power, and that the party plarotiff 
cou lel have hits remedy, ane only bieave lils remedy, al law, This 
the Supreme Court of the United States overruled. and in its opinion 
and decree of November Sth, ISTS, sav that the a Was In 


: ] + ] : ’ } ’ ’ 
equity s0ndk TOL Wat it ain Sup Pedi Court of thre | lilfed? States, 
aftirming the court of ortginal jurisdietion. lias dee “air that the 
: > ] ; . - Ms ¢ , 
original suit Was property brought to re-form the mortgage. Tere 
Is il -formed hhote ahi tiorteanve lever pata put Oarokb an action 
. *, } . . . : te: ’ } 
inh thee district court (ony the equity side. its serrously contended 


: : ; pe 
that a court of equitv lias ne turisdietion 
ra’ : ] " > ' ; : . 
Phere I= thi aiierration tha the mote has ben Db ive it} nicl the 
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mortwuge Caheeticd, OUD Tot OV pPpavinent of this re-formed Theoter, Lee 


cause all this took place tuore than a Vvear before it was known what 
the deeree of the Supreme Court of the Urited States would be. To 
conced thisit Hier Is no TUpisedletion ae ep Uty i tO sA\ that 
3° I 7 party Whio has begun dis action in equitw, Whe lias had tits 
mortgage and notes re-formed, has no purtsdietion to enforce 
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hot absolute, but only a conditional canecllation, the condition being 
their agreement that the parties were to bide by the decree to be 
rendered in the Supreme Court of the Cnited States. The jurisdic- 
tion of the court of equity is obvious. “The defendant says, under his 
nereemient thicat nothing he them does shall efleet the decree of the 
Supreme Court of the United States. Clearly. then. f mee SSary, the 
cancellation must be re-cinded. — full credit must be civen for the 
original cUEHOUE poate, The mortgage, as re-formed, should ~poak the 
decree of the Super he Court of the Lonaite 7 asta =, ciel, ts Pee borne 17 
the lortgagve sitiel bhoke, broth primed pel anil pratense =t, <hiotrle bh de cre 7 
to be paid. Any other conclusion makes a courtef equity a nul-ity, 
robs itof the good conserenee whieh is its Guderlving corner-stone, 
besides Vielating the aereemimont of the parties utidler segh, and mull 
fhes the decree sinned risttieate of the SUprenie Court of the 
odedes Loritted States, Oniee betore this court Hhiistook ots cLULY, nie 
attempted to sete this peleennitifl too daw forunn, 

This time the effort ts choreh ty biitede. for itis not clatmed that the 
note lias boon peri | can only siiV, In the Learertnsigre cof Justice 
Clitterd when announcing the decree in Evinson es. Hutton, at page 
rh? S Oto, threat caput ~ 9] this krpeed, Twit ther it lie leor thie: revoocutlon, 
reform, or reselssion of the instrument like the Cap Ut for ~pocitie 
perfortiance of a cohtract, are Ineapable Ofehiorcedbencdt at COMmpmnon 
law, ania therefore Phere “sarily fall ana thee peculiar prow iiiee of the 
courts Invested with equity. jurisdietion Viewed in the 
liglit ot these stiveestiolis, if ods evielent that thr ruling of the court 
below threat ihe polatntatl THe pelendnn, cued cythaate tite Compl Ter oe reel 
at law Was erroneous, utt rly subversive of thre complainants rielits, 
as its plain that the common law courts could mot give lime aed: 
quate relief. For these reasons. [ think that the decree of the court 
below elistaissime the ball onuedit to be reversed. the ease repistated 

(ol) dts cloake  o cheer eo UT Dhecessaryvy reese byielinns the the conee| 
lation cf thre Prieoptergperes Dd) thie qeotyrd bie low. erediting thie Pricer 
wave as Fe -formied \\ thy wftisit Wiis pesvned, sania it] thasat Wils | cehed, 
to wit. the orteinal note and mortgage as it stood before the deere 
re-formittig it beecarna erative, Wit, the SP .082.04. cad all antes 
est due thereon: thasat gunn heerornny! counted bve iKedy hroWithie Whit. of 


apvtlhing. lias been pardon the re-formed mote and trorten 
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ln the Supreme Court of Wyoming Territory. 


KpWARD [VINSON, Appellant, 
ke. 


Cuances PH. Perron et al, Appellees, 


Statement of facts found by the supreme court & rulings of the 
court on the diiisston or rejection of evidence. 

Ist. That on the Lith day of April, A. ee Is73. the appellee: 
Charles TH. Tlutton, made his promissory note in faver of Edward a 
Ivinson, the appellant, for S15582.54, with interest, & that on the ¥; 
Some day aw mortgage Was executed by sald Tlutton to secure the pay j 
ment of sid hote, & that said Thorteace Was duly tiled & recorded 
in Albany county, Wyoming ‘Perritory, ia where said papers were 

executed, AY the real estite hiortvave Wats situated, WX Where the 
HY parties resided: that) (haf said note & hiortyage Were given 

ly said Plutton to satd Ivinson on oa settlement of a partuer: ‘og 
ship that had existed between — > that subsequently Pvinson claimed 
that on niistuke had been made in COTM pPUtIY the balanes due limi in 
said settlement, and that said note and mortgage should have been 
for S$.056. 12 mvre—that is, for SIZ,O1S.06 tnstead of for the sum of 
RL ok: that lyinson brought sult gitist HTutton in the district 
courtof the second judicial district of Wyoming Territory, on the 
Sth day day of August, S75, for the correction of said « rror. & for 
the re-formiation of said note & mortgage. and on the Lith dav of Id 
February, INST do obtained a deeree from satd court. re-t Thing suid d 
note NO torteueve as praved tor mn thie paoetition co) thi thy dav of 
April, IS75. The supreme court of Wyoming Territory reversed 
the decree of the distriet court. and on the ISth day of Novem'ver, A. 


an : . . ’ ; ? 
DD. ISTS, the Supretnie Courtot the United States reversed the decree 
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of the first part (Tutton) to the said party of the second part (Ivin- 
strlh) it) it eertain sult how pending aT the Suprenic (court of thir Lo aite 7 
States between the parties hereto. 

[1 consideration of sited avreemiecit on the part of sad Pbaatten, 
Ivinson agreed on his part to release, cancel, and discharge a ocertaih 
hiortovage clits April tithe. iSgo (which Is the silbe Thhortyvage W lied 
Wiis re-formed 1h =iild sult above referred Te, nied aiso the sate 
mortgage Which is now sought to be foreclosed im this suit), and 
Ivinson also agreed to distniss as settled a suit then pending In seated 
district court for the foreclosure of sald mortgawe. Said Pvinseonm in 
sided uvreetneht, 1h consideration of said pavinents tor toe denaneds Ly 
Hutton, covenanted and agreed with TLutton to execute to Pbutton 
il full anid cotiplete release anid discharge of all hidtes, claims, sinned 
demands of [vinson anid thie Wyoming National Datik tiered bis 

Hutton, with the following proviso : 
er * Provided always, That nothing herein contammed shall be 
construed in univ Wise to effect the rights of the parties hereto 
In said suit between them now depending in the Supreme Court of 
the United States.” 

Said agreement further provided that the covenants and agree- 
ments therein were understood and expressiv agreed to be in full 
settlement oft all claltus suned Le rristtieds eXIsting at the Lite thiereot 
between Hutton and Ivinson with the following provise: 

* Provided always, as hereinbefore provided, That nothing herem 
eontalned =hiall it) auhiy Wise ethect thie rights of the puirties hereto 
With reference to the aforesatd suit in the United States Ub pore hie 
Court depending or any jucdgine nt or decree that has been or m iV 
be hereafter obtained therein.” 

ord. On the Ist day of August, S77, the said) Hutton paid the 
SO) deseribed in suid Horeedied! bout (Lied Dhol pay the Cpe rlitenn 
judgment against himself and Ivinson, & Ivinson did not discharge 


the fhortyiuge 
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Attest: J. W. MELDRUM 
Lieqguste) of [heeds. 
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Carey gave his check for the arnount of the Creighton judg- 

310 ment, some other incumbrances were removed from ITfLut- 

tons realty, the Ivinson note and mortgage were delivered 

uy ly litte, WV the balance of the SLOO00 were patie lo [lutton, or 

on his indebtedness, by Carey at the same meeting of the parties 
When the above discharge was entered by [vinsen. 

The court finds threat sil discharge Was het made in accordance 
or in pursuance of the agreement of- the 5lst of May, A.D. USé7@, 
above recited, marked exhibit “ yg but Was an absolute, unquali- 
fied release & cancellation of the mortgage. The court further finds 
that the value of the property mortgaged was not less than twenty 
thousand dollars. 

Ith. On the trial of the case in the district court the testimony of 
eleht witnesses, to wit, Edward Ivinson, M. C. Brown, J. M. Carey, 
Charles Hl. Hutton, Stephen W. Downey, Walter sinclair, H. B. 
Rumsey, & J. W. Blake. which had been taken before J. W. Mel- 
drum, master in chancery, was read in evidence. To so much of 

sald evidence as was Intended to vary, explain, or contradict, 

ot] or qualify the chtry of the discharge on the margin of the 
record of the mortgage by Ivinson the defendant excepted as 
Incompetent, This court holds that) said exception was well taken 
& that parol evidence Was not competent for that purpose or to 
Prove that the discharge Wis made In accordance with exhibit 
oth. But the court further holds that if said parol testimony was 
properky admitted for said purpose that it is not sufficient that it ¢ 


! 7 ° Be ° : 1 
loves Deol prave tLda\ qualifyeation Or thiodlvcution of the discharge 
entered on the re corel, nor thiuat ~ldl «lischarve Was m ( 

. } . . és? . " . ; ee 2 sé ** 
anee with the agreement of the 3Olst of Mave marked Exhibit ° D. 


ise ra* ’ . > 
Oth. TPhis court makes no finding 


Sh050.12 wa- paid by TTutton at the tim f the dis large of thy 
mortgage or at any other tin holding nt threat epee 
tion unnecessary to the detertaination of this <uit 
JACOB B. BLAIR. 
SAME ©. PARKS, 
a Associate .f fice aah thee Nu pre yee Court 
indorsed on the back as follows: Doe. 2. No.7. Edward Ivinson 
( irles PT. Plutton & bthers linedines of fact by the court, iled 
Mav 7th, ISS3.) J oW. Bruner, clerk. Sam’l C. Parks, judge. 
\ | Lo aoty Uda i] “clit ath Lia to] Mav. \ 1). ISS55, thre following 
nting findings were Bled-in said coart in tee sees ee 
t | «\ - \\ 
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ode [. That it is clearly proved as a fact in the ease that Ex. 


hibit “D” was in existence as an agreement between Edward 


Ivinson ana { harles I. Hlutton whi li the airahvetmienht auld se ttle- 
thet and Culice llation ot the bheote ‘died hiortvave, us tlieV OFrlein ctl 
stood, occurred at Laramie Citv, on the Oth of Oet r, Sea. cel 
that all that occurred in reference thereto was done mn pursu of 


sali exhibit a | ane tiniel hed certliv the laets aceored) iv so 
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Levceptions of Complainant to Findings of the Court. 
Territory o¢ WYOMING, 88: 
In the Supreme Court of Wyoming Territory. 
Epwarp Tyixsox, Complainant, 
Ss, 
Charnes H. Werrox and Josern M. Carry and R. Davis Carey, 


Copartners Doing Business in said Wyoming Territory under the 
Firm Name of J. M. C arey & Brother, Defe ndants. 


DAG Now, on this 7th day of May, A. D. 1855, comes the com- 
plainant, by his solicitor, M. C. Brown, and excepts to the 

findings of fact by the court in this case as follows, to wit: 
Ih. xception Ist. The complainant excepts to the finding of thecourt 


numbered 3 in this (7. e.)—the court finds that “ on the | first” day of 


August A. D. 1877, the said Hutton paid the $5,000 described in said 
agreement, but did not pay the Creighton judgment against himself 
and Ivinson, and Tyinson did not discharge the mortgage, but the 
court Is Wholly silent in its findings as to the payment under said 


written agreement of the further sum of $5,000 on the 22nd day ot 


August, A. D. 1877. 

Exception 2. And in the same finding, numbered 5, the court 
finds that on the 6th dav. of October, A. D. 1877, J. M. Carey, 
Ivinson & Ifutton were at the court-house in Laramie City for 
the purpose of concluding a loan of ten thousand dollars, when 
in justice and equity the court should have found that said Ivinson 

Was hot at that time at said court-house for why purpose in 
347) connection with said loan, but in truth and in fact was there 

only for the purpose of performing the final act deseribed in 
suid contract of May olst, ISaa, Ss, thie pavinnent by said Putton 
of said Creighton judgment, viz., to cancel upon the record said 
mortyage under said contract of May ist, A. D. IS77, referred to in 
the record as Exhibit * DO 

Exception 5. And in the same finding, numbered 3, the court 
further finds “that said discharge was not made in accordance with 
or 1n pursuance of the uvrecment of the Sist of May, A. D. ISi4, 
above recited and marked Exhibit ‘DD, but was an absolute and 
unqualitied release of the mortgage,” when in justice and equity the 
court should have found, as the complainant urgently requested, 
that said cancellation of said mortgage was made under and pursu- 
“unt to said agreement of M; i\ otst, A.D. IST7. marked Exhibit a 
and, being so made, said canes ation Was hot absolutetbut as between 
Hutton and Ivinson was partial and conditional, and that as between 

them the said Mortgage Was In force,and that said con- 
oS tract, considered with said mortgage, made and constituted 
the same as between Hutton & Ivinson an equitable mort- 


°7 
as 


rave, 
Exeeption 4d. The court tinds in its fou-th tinding,asa legal conelu- 
sion of yey that parol evidence was not competent for the purpose 
ofp ‘roving or thi discharge Wiis made under and in accordance 
with said Exhibit °D.” when in Justice and equity the court should 
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have found, as complainant urgently requested, that, as a matter of 
law, parol Is competent evidence to prove that Ivinson, the party to 
sald contract Exhibit “ D,” was acting under that contract when he 
entered said cancellation and discharge of said mortwage, and not 
otherwise, 
exception 5. And the court further finds in its findings, numbered 
», that said parol testimony, if admitted, is mot suflicient, and does 
hot prove any qualification or modification of the discharge made 
on the record, nor that the discharge was made in accordanee with 
suid agreement of May Sist, IS77, marked Exhibit “ D,” 
O49 when in justice and equity the court should have found, as 
urgently requested, that satd parol — was sufficient and does 
establish the fact that said cancellation and discharge made on the 
record by Ivinson was made while aethnig under satd contract, marked 
Exhibit * DS and was in accordance therewith. 
exception 6th. And the court in its finding, marked 6th, finds it 
unnecessary to find whether the S4,056.12, with interest thereon, was 
paid on said Oct. 6th, or at any other time, when in justice and 
equity the court should have found the fact to be, as requested by 
complainant, that said sum had mot been paid, and that there was 
due and owing on said note and mortgage, as re-formed by the Su- 
preme Court of the United States and by said district court, the sum 
of (817,200.57) seventeen thousand two hundred and lifty WN os Oni 
[the] BUth dav of June, A. b. ISS2, ne prart of which has ever been 
paid, and that the amount due said Carey & Brother on their mort- 
gage on the same date was (84,474.16) four thousand four 
600 hundred and seventy-tour & jo, dollars arid no mere, and 
that said (Carey has a first lien on the said hortyaged prPerpe 
erty, and that said Ivinson has a second lien thereon for [the] 
amount due him. 
exception 7. And the court finds cvenerally seainist the com- 
plainant when in justice and equitw it should lave found, as re- 
quested and urged by complainant for thy Comp lana 
Wherefore the complainant prays the deeree of the lon. court 
Me ©. BBOWN, 
Nol. for Compl wnt and A py Meryl, 


Knicdlorsed On) the back its follows: Dove A No. ‘ Ledward [vine 
son vs. Charles TL. Hutton «f af. Exeeption= to findings of court 
Filed May 7th, ISs5. J. W. Bruner, clerk. M. ©. Brown, sol. for 
complainant and appellant 


el And the reafter, to wit. on Mary cin. A. I> ISS. there was 
filed in said court in the cause aforesaid: an appeal bond in 
the words and figures following, to wit 


140) 


EDWARD IVINSON Vs. CHARLES H. HUTTON ET AL., &C. 
Appeal Bond. 


In the Supreme Court. 
Ternrnirory of Wyoxttna. 


oe * 
ete 


Epowarp [viInson 


Cartes EE. Terro~n and Josreru 
( opartie ls 


Done 
Brothers. 


Mo Carey and R. Davis Carey, 
Dusiness under the kirm Name ot (Carey 
On appeal to the Suoreme Court of the United States, 
Know all men by these presents that we, Edward [vinson,as prin- 
cipal, and Otto Ceram and Noah ©. Worth. as sureties. all of the 
county of Albany and Territory of Wyomain 
hound unto Charles TPL. Plutton. bh 


Carey £8 


yr. ure lye led sania firmly 
I vg 


’ 


soph \I. Carey 


. . 3 
Vv. abhi i. Davis 
| : ‘ } . 
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Territory of Wyomina, | 
County ot hany. } 
Noah i Worth. Dele tirst duly =Wellh. oft} oath “iV thy if t’ Is cone 
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5 ~ {ourt of the fjuite States 


OCTOBER Temi isse. 


No. 69. 


EDWARD IVINSON, Appellant, 


VS. 


CHARLES H. HUTTON and JOSEPH M. CAREY and 
R. DAVIS CAREY, Copartners as 
CAREY BROTHERS. 


APPEAL FROM THE SUPREME COURT OF 
THE TERRITORY OF WYOMING. 


BRIEF FOR APPELLANT, 


BY 


SHELLABARGER & WILSON. 


Thomae MeGill & Co., Law Printers, Washington, DC 
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IN THE 


Supreme Court of the Caited States. 


Epwarp Ivinson, Appellant, / 
rs, No. OY. 
Cuarves Il. [urron et a/., Appellees. \ 


Brief on Behalf of Appellant. 


1. This case comes up on appeal from the Supreme 
Court of the Lerritoryv of Wyoming. That court has found 
the facts of the case pursuant to the provisions of the 
statute in that behalf. which findings will be found at 
pages 134-6, inclusive of the record, and need not here be 
repeated. | 

In the fourth finding (R., p. 136) there is a finding or 
decision of the court by which the testimony of certain 
Witnesses therein named was rejected, to which the atten- 
tion of the court will hereatter be more specifically invited, 

2. Upon the facts as stated in the tindings above re- 
ferred to, in relation to the execution of a note and a 
mortgage to secure the same, the proceedings to retund 
said note and mortgage and the judgment of this court on 


such proceedings, the appellant, on the —— day of ; 
tiled in the second judicial distriet of said Territory bis 
complaint against the said Hutton, the maker of the said 
note and mortgage, and Joseph M. and Davis KU Carey, 
who claimed an interest in the property on the facts set 
forth in the findings by the court, asking for the foreclosure 
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of said mortgage tor the sum of $4,036.12, the excess of 


- 
the amount of said note, as reformed, over the amount ot 
said note as originally drawn. (See R., pp. 1-6, inclusive.) 

3. In this complaint it is averred that the said interests 
of the said Careys Were acquired subject to the lien of 
said mortgage and to said decree, and that at the time 
they acquired their said interests, and prior thereto, had 
full knowledge of the fact that the release of said 
mortgage and the delivery up of the original note Was not 
to affect the rights of the appellent to entorce the amount 
tor which said note and mortgage Were reformed, and 
that the said Careys accepted their lien upon the premises 
covered by the mortgage subject to the prior lien of ap- 
pellant. (K., p. 5. 

The answer of defendants appellees), wong other 


? 


he CareVvs Knew, af 


a 


things, dentes that tlie time they ac- 
quired their said interests, of the coutract (D) reterred to 
in the tindings between Ivanson aud Hlutton. Denies that 
they Krew the contents, terms, or stipulations of that ine 
strumeut: and denies that tiiev, reittiier Of thelh, cnew 


that the discharging of the mortgage dia votin any Way 


vi 
atfect the iien of the Mortgage | aud denies that tlieV, or 
either of therm, Knew that it Was agreed by and between 
HLutton aud [vanson that the discharging of said lnortgage 
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the Carevs had suowledge ot the eXistence of the agree- 
ment * DD.” between Ivanson and Llutten. and that the 
C'uries { OK tli I iterest in the PEOPerLN subject LO the 
rights of lvauson to enforce the amount to whieh he 
claimed ne Was enillis | 1h eACeSS OF The Lote Woen the 
sume should be reterred, (ht PI oo oe Aud that said 
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reiease of (Jctober ©, 137 ,. Wus exes Uted ith VieW and DUP. 


suance OT the sala contract “*i). wud did not aitect or dine 
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charge the said excess which might be secured to Ivanson 
by said decree reforming said note and mortgage. 

The court excluded the evidence of the eight witnesses 
mentioned in the fourth finding (R., p. 136) upon the 
ground that their evidence tending to show that said re- 
lease of October 6th was made pursnant to the said Con- 
tract “D” was inadmissible, as an attempt to vary by parol 
the terms of said release, and upon and after rejecting said 
evidence, found that said release wholly extinguished the 
said mortgage, not only as to the note described in such mort- 
gage tor 313,582.54, but also extinguished the lien for said 
excess of $4,036.12 which was decreed to [vanson by this 
court November 18th, 1S7%. (X Ofto, }? » more than a 
year after said release was made, and that such release also 
extinguished the judgment or decree of the Supreme Court 
of Wyoming rendered March 3d, 187%, rendered in parsu- 
ance of the mandate of this court as to said excess. 

It will be seen, moreover, by the titth finding (R., p. 156) 


that the court below undertook Te find Viral would he 
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established on a certain point of fact, by all the evidence 
had the eourt not excluded the evidence of the said eight 
Was 


Witnesses, to wit, that said cise! argve of the mortgage 
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Assignment of Errors. 
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a - _- : ® F : e* ¢ . 
ihe court erred in the Tolhowing particiiars 


Ln holding that sail releuse of Oelober oth Ls4 ‘. (is- 
charged the lem ad] higed and decreed fo appellant as to 
tof & Vemoer lth. 


sulil #XCess ny The «elecree® OF Tillis cou} 
LS7i. and OV the decree of the = preme to ir? of the lern- 
torv, ot Mareh Sd. is7%. both of which were entered in 


tavor of said [vinson, ong after said release 
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The court erred in holding that the said release dis- 
charged said premises trom the lien of said mortgage as 
against said Carevs. Even it they did have a lien superior 
to that of Ivinson, that could not operate to discharge the 
hen of Ivinson. The utmost that it could do would be to 


postpone the lien of [vinson to that of the Careys. 


VII. 
The eourt erred in holding that the said Ivinson had no 
equities in the premises, and in dismissing the bill 
VOUT. 
The court erred in holding that [Ivinson had no remedy, 


excepting in a sult at law. 


Points of Argument. 


[t Was not ‘Omperwternl peor Lhe our PO rerecect ne evidence 
ottered for The parpose of showing as voetweetl [vinson and 


[Lutton, the Inortgagor and mortgagee, That when the re- 


lease was executed it was done with the understanding 
That This reeletiise Veils Phat r¢) Lite’ rlie aha ral ri Ivinson. 4S 
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rage 4.056.120 more than t! ote expressed 

So that bere was un agreement that the cat cellation of 
the mortgage should leave the property atiected by the 
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mortgage to the extent of the sum. And therefore what- 
ever may be the rights ot other parties, as between Ivin- 


son, the mortgagee, and tlutton, the mortgagor, this stipu- 


lation operated tO preserve Tie rights of the mortgagee to 
ove mentioned. ‘The agreement and the 


the extent al 
: : ; . 

cancellation are to be taken together , and, in effect, 
; ;, eee 

constitute one lustrumeut, the substance OF whicho is the 


presel Vilion as DetWeeh the tWo parties of tits lieu upon 


‘Lhe error of the cou n excluding the evidence of the 


sald elvhit Withesses 1s [ound in its violation of two Kludred 
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The other legal principle violated by the exclusion of this 
evidence is that it is alWays competent to put the court, 
by parole evidence, into the positions, aud (o surround it 
by the facts in and surrounded by which the parties were 
at the time thev were when they made the contract. And 
this is especially true of instruments like the release, which 
is at lust only a receipt in its nature, and which generally 
may be explained. Stmking examples of this class of ad- 
missible parole evidence are found in the case ot Thoriny- 
ton Vv. Smith, 8 Wall, 1-12. To nearly the same effect is 
the Confederate note case, 1O Wall, 548. See also Bridley 
Vv. Wishington Steam Packet Company, 13 Pet... 89; United 
States v. Peck, 102 U.3., 64. 


[Tl]. 


Assuming that the appellees, Carey and Carey, had no 
notice of the agreement between [vinson and Llutton, it 
dves not follow that [vinson liad no rights in the premises— 
for if they had no notice they could only claim to have a 
lien superior to [vinson—but this would uot extinguish 
[vinson’s equity, bat only postpone it, and make it subjeet 
to that ot the Careys., 

If our first proposition is souud, then what we here say 
inevitably follows, | 

[V. 

The issue joined in the case as between the Careys, ap- 
pellees, and [vinson, appellant, was, whether or not the 
Carevs, when they took their hen, did so with notice of 
the agreement between [vinson and Llutton, and subject 
to that of Ivinson 

This was a question of fact. 

Evidence was offered to prove that they did bave that 
notice, and did so take their lien. 

This evidence was rejected. lainiv it was cot petent 


under these issues. 


But the court, although it rejected the evidence, pro 
li 


ad no notice, and did not so take 


ceeded to find that thev 


their lien—basing this upon the assumption that, if the 


evidence had been admitted. the result would have been a 
Slmiliar finding. 
The Court cannot elrrone MISIV reje x Ovi 


eure that error by declaring that. it it had been adinitted, 


ben C. cunidl then 


the result would have been the same. 


rine The evidence, if it Is Mmipetent, Is 
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The party of 
lto have it admitted. and atter admission the parties 
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entitle 
are entitled to tull arertnet 
can only be considered aiter it fas been admitted. The 
court Cannot consider it: tor any Purpose until it has 


become ib part or the Case. 
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‘SUPREME GOURT OF THE UNITED STATES, 


OCTOBER TERM, 1886, No. 69. 


Epwarp IvInson, Appellant, ) 

vs. 

CHarkLeEs H. Hurron Anp 
JoserpH M. Carey AND R. 
Davis CAREY, COPARTNERS 
AS J. M. Carry Anp Bro., 

Appellees. } 
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APPEAL FROM THE SUPREME COURT OF WYOMING TERRITORY. 
Brief for Appellees, 
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of contemporanecus date with said note upon certain 
tracts of land; and that in the making of said note and 
mortgage, a mistake occurred, whereby the same were 
viven for a sum $4,036.12 less than the true amount 
agreed upon between the parties, and that the said note 
and mortgage were subsequently. by certain judicial pro- 
ceedings taken for that purpose, corrected and reformed 
so as to express the true intent and agreement of the 
parties. 

The bill of complaint further states that on or about 
the thirty-first day of Mav, 1877, the said Hlutton and 


Ivinson entered into a certain agreement in writing, of 


which a copy is attached to the bill. marked exhibit **D. 
in which it was stipulated, among other things, that the 
said Hutton should pay the said Ivinson the sum ot $5.- 
000 on or before the tirst dav of August, 1877. 1n full sat- 
istaction and discharge of all claims and demands which 
the said Ivinson had against the said [lutton up to said 
date, save and except only any amount that might be de- 
creed and adjudged to be due the said Ivinson trom the 
said Hutton in the said suit betore mentioned (which was 
the suit instituted for the purpose of reforming and cor- 
recting the said note and mortgage): and that it was 


further provided and stipulated in said agreement that the 


said Ivinson should, upon receiving the said) sum of 


money trom the said Tlutton, release and discharge all 
claims against him, and should also deliver up to the said 
Hutton the said note tor S$13.582.54. and also cancel and 
discharge ot record the sad mortyvage deed. 


The bill turther states that ip pursua.ce of the terms 


of said contract. the said Ivinson did. on the sixth day of 


October. 1877. deliver up to the said Hutton said note tor 


$13.582.54. and did cance! and discharge of record said 


mortgage deed. 
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The bill further states that it was expressly agreed 
by and between the said Ivinson and the said Hutton in 
said agreement (exhibit*tD™) that the release given. the 
viving up of the said note and the discharge and cancel- 
lation of said mortgage of record, and any and all acts 
done in pursuance of the terms of said contract chouid 
not inanyway or manner affect the rights of the said parties 
in the suit then pending for the reformation and corree- 
tion of the mistake alleged to exist in the said note and 
mortgage and should not discharge and release the said 
Hutton trom paving any sum of money decreed to be 
paid in said suit by the Supreme Court ot the United 
States, and should not in any way affect the rights of th 
said Ivinson in collecting the said amount and in entore- 
ing the payment of the said retormed note and mortgage. 

The bill of complaint further states that the said Hut- 
ton has paid to the said Ivinson the tull amount of the 
said sum of $13.5582.54. with the interest thereon, but that 
he has tailed and retuses to pay the further sum of $4.- 
036.12, with interest thereon, being the balance due on 
said note as retormed, and the amount by which said note 
Was increased by the reformation thereof, 

The bill of complaint turther alleges that there is still 
due on said note and mortgage as retormed and corrected 
by decree of the Court, the sum last named, together with 
interest thereon from the eleventh day of April, 1873, to 
the tirst dav of September, 1873. at the rate of two per 
cent. per month, and interest thereon since the tirst day 
ot September. 1S7 3. at the rate of three per cent. per 
month, and that no part of the same has ever been paral, 

The bill of complaint further alleees that the othe: 
defendants. Joseph M. Carev and R. Davis Carey. have. 
or claim to have. some interest tn the said mortgaged 


premises, which, ft 1S alleged, Wials acquire cf subse quent te) 
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the time ot the recording ot the said mortgage, and that 


Loe 
such interest of the said detendants, J. M. Carey and 
brother, is subject to the lien of said mortgage and to the 
decree reforming the same: and that at the time they ac- 
quired their interest in such estate they well Knew of said 
decree and ot the tacts set torth in the said bill of com- 
plaint in relation thereto, and did also well Know of 
said contract (exhibit **D™). and that said mortgage was 
discharged and cancelled in pursuance of the terms of last 
named contract: and that they also Know that the dis- 
charging of said mortgage did not in any way affect the 
lien thereot on said premises: and that they also knew 
that it was agreed by and between the said Hutton and 
[vinson that the discharging of said mortgage and the 
delivery up of the note secured thereby trom said Tlutton 
to sald) Ivinson should in no wise affect the rights of the 
said Ivinson to entorce and foreclose said mortgage as re- 
tormed ana corrected, 

The bill then prays that the detendants make answer 
to the bill upon oath, and that an account be taken of the 
amount due trom the said Hutton to said Ivinson upon 
suid note and mortgage. and that the detendant ITutton be 
ordered to pay the said amount within a short day to be 
tixed: that in case detault be made in the making of such 
pavment, then that the said mortgaged premises should 
be sold by decree of the Court. and the proceeds applied 
to the payment of the amount so adjudged to be due. 
(Record pages 1-6) 

There was attached to and tiled with said bill of com- 
e, the decree ot the 
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PiatiNi a COPY Of said Note and mortya: 


(‘our rebormmeg the same. and the said avreement ot the 
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Record pages j-13 
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The detendants in due time tiled their answer to said 
bill of complaint, in which they admitted the execution 
of said note and mortgage, and that the same were by 
decree retormed as alleged in the bill of complaint. 

The said answer further admits the making of the 
said contract on the 31st of May, 1877. by the said [lut- 
ton and Ivinson, and that exhibit **D”™ attached to -the 
bill of complaint, is a true copy thereof; and also ad- 
mitted that on or about the sixth day of October, 1877, the 
said Ivinson did deliver up to the said Hutton said note, 
and did cancel and discharge ot record said mortgage. 
The answer, however, expressly denies that the said note 
was delivered up and the said mortgage cancelled and 
discharged in pursuance of the terms of the said contract 
entered into on the 31st of May, 1877. 

The answer turther denies that any sum whatever re- 
mains due trom said Hutton to said Ivinson upon said 
note and mortgage, as retormed and corrected, or other- 
Wise. 

The answer further admits that the detendants, 
Joseph M. Carey and R. Davis Carey have an interest in 
ihe premises described in the mortgage deed, and that 
such interest was acquired subsequent to the time of the 
recording of the same, and also subsequent to the rendi- 
tion of the decree reterred to in the bill of complaint, re- 
forming said note and mortgage: but said detendants 
deny that such interest of the said J. M. Carey and 
Brother is subject to the lien of said mortgage or to said 
decree, and deny that the said J. M. Carey and Brother, 
or either of them, at the time they acquired their said in- 
terest in said property knew thatthe said contract, Known 
as exhibit tt D.” had been made and entered into between 
the said Hutton and Ivinson: and deny that they knew 


the Contents, stipulations and terms of said agreement ; 
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ment of the parties thereto, rescinded, and that the detend- 
ants, Joseph NI Care and R. Davis Carey, would not ha 
paid to the said Hutton the sum ot mon "4 which the, 
turnished him, had not such mortgage been absolutels 
discharged ot record. (Record pages 13-19). 

To this answer the said Edward Ivinson, in due tims 
fled a general replication (record page 21) thereto, ane 
in due course the case was reterred to a master to take 
testimony and report the same to the Court (record page 
PIS). The master’s report, embrac ing all the testimony 
taken in the case, was duly tiled (record page 21-111). 

The case thereatter being submitted to the Court, on 
the third day ot July, 1882, a decree was rendered ther 
in, the Court finding that the plaintitl, Ivinson, had neo 
mortyvagve to secure pra ment of the amonnt claimed to bi 
due to him trom detendant. Tlutton, and that the plaintitt 
Was without equity to sustain his bill. It was theretore 
decreed that the bill of complaint be dismissed. (Record 
page TTT). 

The decree thus rendered having been appealed to 
the Supreme Court of Wyoming Territory, the same was. 
on the seventh day ot Mav, 1883. atlirmed. 

The plaintit! thereupon brought an appeal to the 
Supreme Court of the United States. (Record pages 121- 

The Supreme Court of Wyoming filed a written 
ynion in the case in connection with the rendition of its 
decree. ( Record pages Loo-127 } 

The Supreme Court. also, in pursuance of the act of 
Congress on that subject, tiled a statement of the tacts 
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and discharged pursuant to the agreement of May 3r. 
1877. or Whether it was absolutely discharged to enable 
detendant, [lutton, to borrow money, we quote here from 
the opinion ot the Supreme Courtot Wyoming Territory 
upon this point; what the Court savs upom this question 
puts together in a very succinct torm all the evidence, 
and shows its proper weight and character: 

** There is quite as much evidence against the theory 
of the complainant, as tor it. [t is quiteas likely that the 
discharge was made in accordance with the determina- 
tion of J. M. Carey that his security tor the $10,000 he 
proposed to loan to Hutton should be tree trom all incum- 
brances as that it was made in accordance with the agree- 
ment marked *D. No witness was better situated to 
know, or more likely to remember what was said and 
done betore and at the time of the discharge than Carey.” 

A part of his testimony is as follows, reatlirming, in 
substance, what he had said betore: | 

Now state what the facts In reference to those matters 
so testified to by Brown are: 

A. Atthe time I mentioned I did not examine the 
contract In question, viz., the contract of May 3tst, 1877. 
nor at anv other time previous to the commencement of 
this suit: that atthe time named | paid the amount of 
money to H. B. Rumsey, as a tull and complete settle- 
ment of all the habilities of the said Hutton to the said 
Ivinson, including the satisfaction of the mortgage, and 
all controversies arising out of the transaction tor which 
the mortgages and notes were given: that we would not 
have agreed to pay the amount of money, or any other 
amount, it Mr. Ivinson, both previous to the time we pur- 
chased this property and at the time we purchased it, had 
not agreed that such amount would settle all of his claims 


and demands ot whateves kind he had against the said 


Hutton: that we took every precaution to secure all the 


ty 
lo 


same. Downey's on pages 69, 70 and 71 of the trans- 
cript, is clear. Apart of it is as follows: 

Q. Have vou any knowledgg in reference to any 
settlement made between the complainant, Edward Ivin- 
son, and the defendant, Charles H. Hutton, at Laramie 
City, on the 6th day of October, 18777 

A. I was present. at a settlement which was made 
in the Clerk's office at that time, made by the complain- 
ant, Mr. Ivinson, Mr. H. B. Rumsey, Mr. Hutton, the 
detendant, and J. M. Carey. also one ot the detendants. 

Q. Now state all the tacts within vour knowledge 
with reterence to that settlement. . ‘ 

A. Mr. Carev was making the settlement for Mr. 
Hutton. He had agreed to advance to Mr. Flutton a 
sufficient amount of money to settle the claim against his 
ranches. Don’t know the amount of money he paid in 
that settlement. [know he was very anxious to have a 
full understanding as to what claims, it anv, Mr. Ivinson 
or any one else, had against certain real estate of Mr. 
Hutton, which he subsequently bought of Mr. Hutton. 1 
heard Mr. Carey ask Mr. Meldrum, the then Register of 
Deeds of Albany County, to examine the record and let 
him know just what liens of any kind existed against 
Hutton and his land. Mr. Meldrum referred him to a 
mortgage of Charles Il. Ilutton to Ed. Ivinson, dated 
p2th of April, 1873. given to secure a note of $13,582.54. 
He also reterred him toa number of judgments against 
Hutton in tavor of other parties. Judge Carey sat down 
at the clerk’s othce and commenced tiguring. I heard 
him ask Mr. Meldrum, atter this showing that I have re- 
ferred to, it these were all the claims against Mr. Elutton. 
and Mr. Meldrunt answered that they were. Judge Carey 


also turned to Mr. Ivinson and asked him if he had anv 


turther claims against Mr. Elutton. Mr. Ivinson answered 


that he had not. Mr. Ivinson then released the mortgage 
referred to by me, signing the record, which was attested 
by J. W. Meldrum, registrar of deeds. Judge Carey then 
wrote the checks to pay off the judgments and liens 
against Mr. Tlutton, tirst asking, however. whether his 
checks would be taken instead of money. 

Q. State who were present during the time of thy 
settlement mentioned in your last answer. 

A. Be W. Meldrum, Revister of Deeds. Edward 
Ivinson, J. M. Carey, li. b. Rumsey, Chas. Il. Tlutton, 
>. W. Downey. These were all |] can remember. 

Q. State whether or not, in that settlement, o1 
shortly after, any reference was made to a claim made by 
Ivinson against Hlutton, which was then in litigation in 
the Supreme Court of the United States, and based upon 
a reformation of the note for $13,582.54, which is reterred 
to in pleadings in this case; if so, state what was said, 
ind by whom, in reference to that matter. 

A. Atter Mr. Ivinson had entered the satistaction of 
the mortgage referred to, Mr. M,C. Brown, attorney fel 
the complainant. opened the door leading into the ofhiee 
Where this settlement had taken pline e, and called Judu 
Carey s attention to the suit reterred to by vou, and that 


in the event of the suit being decided in tavon of Mi 


Ivinson, he would endeavor to make his claim. Judge 
Carey answered in substance. **We don't care tor that. 


now. 
(). Was anv allusion made to the matter referred to 


“a , 
he Compiiaimant had Siitistiead 


in the last question, before 1 | 


the mortgage In question, by any of the parties to the set 
thement?: 

A. None that I heard. 

Pout Carey Ss stiatecmen! 1s nest Oni supp rtea hy ‘ 
witnesses. but it is highly probable in itsell ae 


— fae 


about to loan Tfutton a large sum of money to pay his 


debts on real estate security, on part ot which Ivinson had 
(mortgage. It was pertectly natural that he wanted the 
security to be ample and treed trom all prior incumbran- 
6. lt would be rathes strange it he had net insisted 
that the discharge of Ivinson’s mortgage should be tull 
and complete and according to the statute: and it would 
still De more stranve that Ivinson should make an entry 


on the margin ot the record ot his mortgage such as the 


iW oprovides shali De a discharge if he did not mean it. 
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yore them except merely the question whether there was 
anything due on asimple promissory note, and if so, 
how much. These Courts, as Courts of Chancery, had 
no jurisdiction of that question, and so dismissed the 
Cause, 

This Court has no tindings betore it on that question 
ot tact. It cannot, theretore. do otherwise than affirm the 
judgement ot the Courts below. 

Respecttully submitted, 


W. W. Corbett. 


Counsel tor Appellees. 


